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PREFACE. 


The  former  Edition  of  this  Work  having  heen  long  since 
out  of  print,  in  consequence  of  its  rapid  sale>  the  author 
has,  with  the  assistance  of  Mr.  T.  H.  Ayckbourn, 
been  induced  to  prepare  a  second  Edition  for  publication. 
In  performing  this  task,  it  has  been  found  necessary, 
in  consequence  of  the  very  extensive  alterations  effected 
in  the  practice  by  the  Orders  of  the  8th  May,  1845,  to 
re-write  a  great  portion  of  the  Work. 

Much  new  matter  has  been  added,  and  the  Work  con- 
siderably enlarged.  With  a  view,  however,  of  main- 
taining it  at  its  original  price,  the  Statutes  and  Orders, 
given  in  the  Appendix  to  the  former  Edition,  have 
been  omitted  in  this;  but  as  the  Orders  of  the  8th  May 
last  are  likely  to  form  the  subject  of  frequent  refer^- 
ence,  it  has  been  deemed  advisable  to  add  them  to 
the  Appendix,  together  with  the  last  New  Orders 
of  the  4th  Mnrch^  1846,  regulating  the  practice  xnidL^c 
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it  mate  acoeptable^  and  of  giying  it  aa  additional  value, 
practical  diiections,  aa  to  the  moda  of  oangring  out  the 
seyeral  proceedingii,  have  been  added»in  a  nmimet  mat^lh 
what  similar  to  that  adopted  in  Mr.  Archbold's  admiral^ 
Practice  of  the  Courts  of  Common  Law.  / 

.  It  is  confidently  hoped  that  the  present  Edition  wi)l 
he  found  fully  deserving  of  the  same  favourable  receptio):^ 
tjb^  the  former  obtained  in  the  Frofesaioi^  andwhi^b 
fyit  surpassed  all  that  could  have  been  anticipated. 

""^ March  2Ut,  1846. 
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THE  ORDINARY    PROCEEDINGS    IN    A    SUIT   TO   THE 
DECREE, 


CHAPTER  I. 
Ths  Commencement  of  a  Suit. 

Section  1. 
the  bill. 

1.  Nature  of. 

The  first  proceeding  in  a  chancery  suit  is  the  hill  of 
oomplainty  which  is  in  the  nature  of  a  petition  to  the 
Lord  Chancellor,  stating  the  subject  matter  of  com- 
plaint and  praying  a  relief.  The  party  preferring  the 
bill  is  called  the  complainant  or  plaintiff,  and  the  party 
against  whom  the  suit  is  instituted  is  called  the  de- 
fendant. 

The  bill  is  divided  into  nine  parts:  the  first  part  is 
the  address; — the  second  contains  the  name,  descrip- 
tion, and  residence  of  the  plaintiff; — the  third  contains 
a  statement  of  the  facts; — the  fourth  part  contains  a 
general  charge  against  the  defendant; — the  fifth,  par- 
ticular charges  or  pretences  set  up  by  the  defendant  in 
his  defence; — the  sixth  part  avers  that  the  acts  of  the 
defendant  are  contrary  to  equity; — the  seventh  is  the 
mterrogatory  part; — the  eighth  is  the  prayer  fox  i^^*^^*^ 
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and  the  ninth  is  the  prayer  of  process  to  compel  the 
defendant's  appearance  and  answer. 

It  has  hitherto  been  the  practice  for  the  defendant,  or 
each  of  the  defendants  when  more  than  one,  to  answer 
not  merely  all  the  interrogatories,  but  every  fact  stated 
or  charged  in  the  bill,  whether  interrogated  to  or  not. 
This  practice,  however,  has  been  materially  altered  by 
the  orders  of  the  26  th  August,  1841. 

By  the  1 6th  of  these  it  is  ordered,  that  a  defendant 
shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  bill,  unless  specially  and  particularly  interrogated 
thereto;  and  a  defendent  shall  not  be  bound  to  answer 
any  interrogatory  in  the  bill,  except  those  interrogatories 
which  such  defendant  is  required  to  answer;  and  where 
a  defendant  shall  answer  any  statement  or  charge  in 
the  bill,  to  which  he  is  not  interrogated,  only  by  stating 
his  ignorance  of  the  matter  so  stated  or  charged,  such 
answer  shall  be  deemed  impertinent. 

By  the  1 7th  id.  it  is  ordered,  that  the  interrogatories 
contained  in  the  interrogating  part  of  the  bill  shall  be 
divided  as  conveniently  as  may  be  from  each  other,  and 
numbered  consecutively  1,  2,  3,  &c.,  and  the  interro- 
gatories which  each  defendant  is  required  to  answer 
shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the 
form,  or  to  the  effect  following: — that  is  to  say, — "The 
defendant  (A.  B.)  is  required  to  answer  the  interroga- 
tories numbered  respectively  1,  2,  3,  &c.,"  and  the  office 
copy  of  the  bill  taken  by  each  defendant  shall  not  con- 
tain any  interrogatories  except  those  which  such  de- 
fendant is  so  required  to  answer,  unless  such  defendant 
shall  require  to  be  furnished  with  a  copy  of  the  whole 
bill.  It  would  appear  that  the  17th  order  does  not 
apply  to  the  case  of  a  sole  defendant;  and,  accordingly, 
a  bill  having  been  filed  against  a  sole  defendant,  who 
appeared  and  took  an  office  copy  thereof,  it  was  held 
that  such  defendant  was  not  exempted  from  answering 
the  same,  on  the  ground  that  the  interrogatories  w^e 
not  numbered,  and  that  there  was  no  note  at  the  foot  of 
the  bill  (Lynch  v.  Lecemef  1  Hare,  626;   12  Law  Jour. 
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N.  8-  127;  7  Jur-  35).  Where  one  of  several  defend- 
ants, however,  is  served  with  a  subpoena  to  appear  and 
answer,  but  is  not  called  upon  to  answer  by  the  note  at 
the  foot  of  the  bill,  it  is  now  settled  (overruling  WiUon 
V.  Jones,  12  Sim.  361;  7  Jur.  1102)  that  such  defend- 
ant is  not  bound  to  put  in  any  answer  to  the  bill;  but 
in  such  case,  the  plaintiff  may  proceed  to  file  a  travers- 
ing note  {^Hughes  v.  Lipscombe,  3  Hare,  346;  13  Law 
J.,  N.  S.,  459;  8  Jur.  661).  It  is  not  necessary  to 
number  every  question,  beginning  with  the  word  ''  whe* 
ther,"  in  the  interrogating  part  of  the  bill,  but  merely 
that  the  interrogatories  shall  be  divided  as  conveniently 
as  may  be,  {Boutcher  v.  Brameombe,  5  Beav.  541 ;  12 
Law  J.,  N.  S.,  23;  7  Jur.  272).  Where  the  interro- 
gatories  are  not  properly  numbered,  the  court  will  stay 
proceedings  until  the  general  order  has  been  complied 
with  (ibid,)  Where  a  defendant  is  called  on  to  answer 
an  interrogatory  of  a  specified  number,  he  must  answer 
all  the  succeeding  questions,  until  he  comes  to  the  next 
nnmber  (ibid,)  Where  the  plaintiff  excepted  to  the 
defendants'  answer,  and  obtained  an  order  to  amend, 
and  for  the  defendants  to  answer  the  amendments  and 
exceptions  together,  but  omitted  to  alter  the  note  at 
the  foot  of  the  bill,  specifying  the  interrogatories  which 
the  defendants  were  required  to  answer,  the  court  held 
that  the  plaintiff  was  not  bound  more  particularly 
to  specify  such  interrogatories  (Bate  v.  Bate  8  Jur, 
232). 

The  note  at  the  foot  of  the  bill,  specifying  the  inter- 
rogatories which  each  defendant  is  required  to  answer, 
is  to  be  considered  and  treated  as  part  of  the  bill,  and 
the  addition  of  any  such  note  to  the  bill,  or  any  altera- 
tbn  in  or  addition  to  such  note  after  the  bill  is  filed, 
shall  be  considered  and  treated  as  an  amendment  of  the 
bill  (18th  order,  26th  Aug.  1841). 

Instead  of  the  words  of  the  bill  now  in  use  preceding 

^  interrogating  part  thereof,  and  beginning  with  the 

words  **  To  the  end,  therefore,"  there  shall  hereafter  be 

used  words  in  the  form  or  to  the  effect  following ; — ^'^lo 

B  2 
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the  end,  therefore,  that  the  said  defendants  may,  if  they 
can,  shew  why  your  orator  should  not  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  re- 
spective corporal  oaths,  and  according  to  the  best  and 
utmost  of  their  several  and  respective  knowledge,  re- 
membrance, information,  and  belief,  fiiU,  true,  direct,  and 
perfect  answer  make  to  such  of  the  several  interroga- 
tories hereinafter  numbered  and  set  forth,  as,  by  the  note 
hereunder  written,  they  are  respectively  required  to  an- 
swer; that  is  to  say:** — 1.  Whether,  &c.  2.  Whe- 
ther, &c.  (19th  id.) 

2.  Parties  to. 

With  respect  to  the  parties  to  a  suit,  the  rule  has 
hitherto  been,  that  all  persons  materially  interested  in 
the  subject  of  the  suit,  however  numerous,  ought  to  be 
made  parties  thereto  (Cockbum  v.  Thomson,  16  Yes. 
325).  To  this  rule,  however,  there  are  some  exceptions. 
One  is,  that  a  single  creditor  may  sue  on  behalf  of  him- 
self and  all  other  creditors  of  a  deceased  party,  for  the 
administration  of  his  estate.  Also,  that  in  a  suit  for 
the  administration  of  the  estate  of  a  deceased  person, 
the  general  creditors  and  legatees  are  not  necessary  par- 
ties, but  are  sufficiently  represented  by  the  executors  or 
administrators.  And  also,  that  where  a  number  of  per- 
sons have  a  common  interest,  but  whom  it  would  be 
impossible  with  practical  convenience  to  make  all  par- 
ties to  the  suit,  a  few  individuals  may  sue  on  behalf  of 
all  the  members  of  the  company,  except  such  as  are 
made  defendants. 

By  the  orders  of  the  26th  Aug.  1841,  some  material 
alterations  with  respect  to  the  parties  to  a  suit  have 
been  introduced. 

By  the  30th  of  these  it  is  ordered,  "  that  in  all  suits 
concerning  real  estate  which  is  vested  in  trustees  by  de- 
vise, and  such  trustees  are  competent  to  sell  and  give 
discharges  for  the  proceeds  of  the  sale^  and  for  the  rents 
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and  profits  of  the  estate,  such  trustees  shall  represent 
the  persons  heneficially  interested  in  the  estate  or  the 
proceeds,  or  the  rents  and  profits,  in  the  same  manner, 
and  to  the  same  extent,  as  the  executors  or  admini- 
strators in  suits  concerning  personal  estate  represent 
the  persons  beneficially  interested  in  such  personal 
estate,  and  in  such  cases  it  shall  not  be  necessary  to 
make  the  persons  beneficially  interested  in  such  real 
estate,  or  rents  and  profits,  parties  to  the  suit.  But 
the  court  may,  upon  consideration  of  the  matter  on  the 
hearing,  if  it  shall  so  think  fit,  order  such  persons  to  be 
made  parties."  To  bring  a  case  within  this  order,  the 
trustees  in  whom  the  real  estate  is  vested  must  have  a 
present  power  to  sell  and  give  discharges  for  the  pur- 
chase-money; and  a  trustee  having  such  power  with 
the  consent  of  another  person  is  not  within  the  order 
(Lloyd  Y.  Smith,  12  Law  J.,  N.  S.,  457;  7  Jur.  460). 
The  order  does  not  apply  to  a  case  in  which  the  equit- 
able interest  only  is  vested,  by  devise,  in  A.  and  B.,  in 
trust  to  sell,  although  they  are  empowered  to  give  dis- 
charges for  the  proceeds  {Turner  v.  Hindy  12  Sim. 
414).  The  trustees  of  real  estate  by  devise,  having  the 
powers  mentioned  in  the  order,  represent  the  persons 
beneficially  interested  in  such  real  estate,  (so  as  to  make 
it  unnecessary  that  persons  having  charges  thereon 
should  be  parties),  not  only  in  suits  by  persons  claiming 
adversely  against  the  estate,  but  also  in  suits  by  some  of 
the  persons  beneficially  interested,  and  where  the  con- 
duct of  the  trustees  is  in  question  {Osborn  v.  Fore- 
many  2  Hare,  656;  13  Law  J.,  N.  S.,  123;  8  Jur.  55). 
Where  a  cause  is  set  down  for  argument,  under  the 
d9th  order,  26th  of  August,  1841,  upon  the  defendant's 
objection  for  want  of  parties,  it  is  not  a  hearing  within 
the  meaning  of  the  last  clause  of  the  foregoing  order; 
and  the  court  will  not  upon  such  hearing  order  persons 
beneficially  interested  to  be  made  parties  (ibid.) 

It  has  hitherto  been  the  practice  in  suits  to  carry 
into  effect  the  trusts  of  a  devise  of  real  estate,  to  m«k^ 
the  heir  at-Jaw  a  party  to  the  suit.     By  the  3\st  ot  \)ci^ 
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foregoing  orders,  however,  it  is  provided,  that  in  snits 
to  execute  the  trusts  of  a  will  it  shall  not  be  necessary 
to  make  the  heir-at-law  a  party;  but  the  plaintiff  shall 
he  at  liberty  to  make  the  heir-at-law  a  party,  where  he 
desires  to  have  the  will  established  against  him. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and 
several  demand  against  several  persons,  either  as  prin- 
cipals or  sureties,  it  shall  not  be  necessary  to  bring  be- 
fore the  court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto;  but  the  plaintiff 
may  proceed  against  one  or  more  of  the  persons  seve- 
rally liable  (d2nd  id.)  Under  this  order,  it  is  unne- 
cessary to  make  all  the  persons  committing  a  breach  of 
trust  parties  to  a  suit  for  its  restitution  {Perry  v.  Knotty 
5  Beav.  293).  But  where  a  bill,  seeking  to  charge  the 
survivor  of  two  executors  with  a  breach  of  trust,  also 
prayed  an  account  of  the  personal  estate  of  the  testator, 
the  personal  representatives  of  the  deceased  executor 
were  held  necessary  parties  {Biggs  v.  Penny  9  Jur. 
368).  The  persons  must  be  liable  in  the  same  charac- 
ter; so  that  the  plaintiff  cannot  file  his  bill  against  the 
surety  without  making  the  principal  a  party;  but  he 
may  elect  against  which  of  two  principals,  or  which  of 
two  sureties,  he  will  proceed  {Lloyd  v.  Smith,  12  Law 
J,,  N.  S.,  457;  7  Jur.  460).  Where  one  of  two  sure- 
ties filed  a  bill  to  set  aside  a  bond  for  fraud,  it  was  held 
that  the  principal  debtor  and  co-surety  were  necessary 
parties,  notwithstanding  this  order  {Allan  v.  Houlden,  6 
Beav.  148). 

Where  the  defendant  shall  by  his  answer  suggest 
that  the  bill  is  defective  for  want  of  parties,  the  plaintiff 
shall  be  at  liberty,  within  fourteen  days  after  answer 
filed,  to  set  down  the  cause  for  argument  upon  that  ob- 
jection only;  and  the  purpose  for  which  the  same  is  so 
set  down  shall  be  notified  by  an  entry,  to  be  made  in  the 
registrar's  book,  in  the  form  or  to  the  effect  following: — 
that  is  to  say,  —  "Set  down  upon  the  defendant's 
objection  for  want  of  parties;"  and  that  where  the  plain- 
ti£F  shall  not  so  set  down  his  cause^  Wt.  %\i«ll  proceed 
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therewith  to  a  hearing,  notwithstanding  an  objection  for 
want  of  parties  taken  by  the  answer,  he  shall  not,  at  the 
hearing  of  the  cause,  if  the  defendant's  objection  shall 
then  be  allowed,  be  entitled  as  of  course  to  an  order  for 
liberty  to  amend  his  bill  by  adding  parties;  but  the 
court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the 
bill  (39th  order,  26th  Aug.  1841).  If  a  defendant 
shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is  de- 
fective for  want  of  parties  not  having  by  plea  or  answer 
taken  the  objection,  and  therein  specified  by  name  or 
description  the  parties  to  whom  the  objection  applies, 
the  Court  (if  it  shall  think  fit)  shall  be  at  liberty  to 
make  a  decree,  saving  the  rights  of  the  absent  parties 
(40th  id.)  As  to  the  construction  put  upon  these 
orders  by  the  court,  see  chap.  6,  sect.  1,  "  Setting  down 
the  cause." 

By  the  23rd  of  the  same  orders,  a  material  alteration 
has  been  introduced  in  the  practice,  with  respect  to 
persons  who  are  merely  formal  parties  to  the  suit,  and 
which  will  be  considered  hereafter  (see  "  Serving  copy 
bill). 

3.  Haw  prepared. 

The  bill  is  invariably  drawn  by  counsel,  from  the  in- 
struetions  furnished  him  by  the  solicitor.  It  must  also 
he  signed  by  counsel.  It  is  afterwards  engrossed,  in 
words  at  length,  on  sJdns  of  parchment,  and  counsel's 
signature  is  copied  at  the  end;  after  which  the  skins 
(if  more  than  one)  are  tied  together  at  the  left  hand 
upper  comer.  Unlike  a  deed,  the  first  skin  of  the  bill  is 
placed  in  front.  In  drawing  the  bill  it  is  not  usual  for 
counsel  to  add  the  prayer  of  process,  which  is  either  done 
by  the  solicitor,  or  by  the  law  stationer  at  the  time  of 
its  being  engrossed  (see  form,  p.  58,  Appendix),  If  an 
injunction  be  prayed  for  by  the  bill,  it  must  also  be  stated 
in  the  prayer  of  process  (see  form,  p.  58,  Appendix) .  If 
the  defendant  is  a  peer,  in  addition  to  the  usual  prayer 
of  process,  a  letter  missive  must  be  prayed  («cc  /orm> 
p,  59,  Jj}pendueJ, 
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4.  How  indorsed  and  filed. 

Every  original  information,  or  bill  of  complaint,  filed 
in  the  High  Court  of  Chancery,  shall  (at  the  option  of 
the  party,  informant,  or  complainant,  by  or  on  whose 
behalf  the  information  or  bill  shall  be  filed)  be  distinctly 
marked  at  or  near  the  top  or  upper  part  thereof,  either 
with  the  words  "  Lord  Chancellor,"  or  with  the  words 
"Master  of  the  Rolls"  (1st  order,  5th  May,  1837); 
And  it  is  further  ordered,  that  in  all  informations  or  bills 
marked  under  the  foregoing  order  with  the  words  ''Lord 
Chancellor,"  the  plaintiff  shall,  underneath  the  words 
"  Lord  Chancellor,"  write  the  title  of  one  of  the  three 
Vice-Chancellors,  at  his  option;  and  the  cause  shall 
thenceforth,  unless  removed  by  some  special  order  of 
the  Lord  Chancellor,  be  attached  to  such  Vice-Chan- 
cellor's court  (1st  ord.  llth  Nov.,  1841).  An  order 
made  by  the  Lord  Chancellor,  transferring  a  supplemen- 
tal cause  from  one  court  to  another,  carries  the  original 
cause  with  it,  although  not  expressly  named  in  the  order 
{Cas8  V.  Cass,  9  Jur.  717)- 

Every  solicitor  of  a  party  suing  or  defending  by  a  so- 
licitor shall  cause  to  be  indorsed  or  written  upon  every 
writ  which  he  shall  sue  out,  and  upon  every  information, 
bill,  demurrer,  plea,  answer  or  other  pleading,  or  pro- 
ceeding, and  all  exceptions,  which  he  may  leave  with  the 
clerks  of  records  and  writs  to  be  filed,  and  upon  all  in- 
structions which  he  may  give  to  the  clerks  of  records 
and  writs  for  any  appearance  or  other  purpose,  his  name 
and  place  of  business,  and  also  (if  his  place  of  business 
shall  be  more  than  three  miles  from  the  record  and  writ 
clerks'  office),  another  proper  place  (to  be  called  his  ad- 
dress for  service)  which  shall  not  be  more  than  three 
miles  from  the  said  office,  where  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications,  maybe  left  for  him;  and  where 
any  such  solicitor  shall  only  be  the  agent  of  any  other 
solicitor,  he  shall  add  to  his  own  name  or  firm  and  place 
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of  business,  the  name  or  finn  and  place  of  business  of  the 
principal  solicitor  (17th  order,  26th  Oct.,  1842).  A 
similar  indorsement  of  the  name  and  place  of  residence 
of  every  party  suing  or  defending  in  person  is  required 
(20th  id.).  The  subpcena  to  appear  and  answer  is  a 
writ  within  the  meaning  of  these  orders  (Price  y.  Webb^ 
2  Hare,  511;  13  Law  J.,  N.  S.,  50).  The  omission 
by  the  plaintiff  to  indorse  an  address  for  service  on  a 
writ,  pursuant  to  the  foregoing  orders,  does  not  render 
the  writ  void;  but  the  court  will  so  deal  with  the  pro- 
ceedings, by  staying  process  or  otherwise,  as  to  give  the 
defendant  the  benefit  of  these  orders  (Ibid,) 

The  bill  is  to  be  filed  by  the  clerks  of  the  records  and 
writs  (3rd  order,  26  October,  1842). 

Having  engrossed  and  carefully  examined  the  bill,  in- 
dorse at  the  top  of  the  Jront  shtn,  in  the  left  hand  corner, 
either  the  words  "  Lord  Chancellor"  or  **  Master  of  the 
Rolls  ,*"  and  if  indorsed  with  the  words  '*  Lord  Chan- 
cellor,*^ underneath  such  words  also  indorse  the  title  of 
one  of  the  three  Vice-Chancellors,  as  "  Vice-Chancellor 
of  England,**  or  ^^Vice-Chancellor  Sir  James  Lewis 
Knight  Bruce,*'  or  "  Vice-Chancellor  Sir  James  Wigram** 
On  the  back  of  the  bill  also  indorse  the  name  and  address 
of  the  solicitor  and  agent ;  after  which,  take  it  to  the 
clerk  of  the  records  and  writs  in  whose  division  the  suit 
may  be,^  and  he  vnU  file  it.     Pay  him  ^*1.     The  bill 

*  Hie  suits  are  divided  among  the  clerks  of  the  records  and  writs 
in  manner  following.  1 .  Those  in  which  the  plaintiff 's,  or  the  first 
plaintiff's  surname  begins  with  any  of  the  letters  A,  B,  or  C,  are 
in  tlie  division  of  Mr.  Bed  well.  2.  Those  which  begin  with  any  of 
the  letters  D,  £,  F,  G,  H,  I,  or  J,  are  in  the  division  of  Mr.  Ber- 
rey.  3.  Those  which  begin  with  any  of  the  letters  K,  L,  M,  N, 
O,  P,  Q,  or  R,  are  in  the  division  of  Mr.  Veal.  4.  Those  which 
bqjin  with  any  of  the  letters  S,  T,  U,  V,  W,  X,  Y,  or  Z,  are  in 
the  division  of  Mr.  Ward.  All  proceedings  in  the  record  and  writ 
clerks'  office  in  any  cause,  and  all  bills  of  revivor  or  supplement 
in  the  same  cause,  are  to  take  place  and  be  filed  in  the  division 
in  which  the  original  bill  is,  although  the  plaintiff 's,  or  the  first 
plaintiff's  surname  in  the  bill  of  revivor  or  supplement  may  not  be 
the  same  as  the  surname  of  the  plaintiff,  or  first  plaintiff  in  the  ori- 
ginalbill. 

B  3 
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does  not  require  either  to  he  signed^  or  sworn  to,  by  the 
plaintiff. 

5.  Serving  Copy, 

In  what  eases].  Formerly  it  was  the  practice  to  re- 
quire all  the  defendants  to  appear  to  and  answer  the  hill; 
and  however  immaterial  their  answers  might  be,  the 
plaintiff  could  not  in  general  set  his  cause  down  for 
hearing  until  he  had  obtained  the  answers  of  all  the  de- 
fendants. The  exceptions  to  this  rule  were  in  the  case 
of  the  bill  being  taken  pro  confesso,  or  of  the  defendant  • 
being  out  of  the  jurisdiction.  As  the  plaintiff  is  fre- 
quently compelled  to  make  defendants  of  parties  who 
have  the  same  interest  as  himself,  and  against  whom  no 
relief  is  sought,  and  who  are  consequently  mere  formal 
parties  to  the  suit,  this  rule  was  found  irksome  and  un- 
necessary, the  answers  of  such  defendants  merely  serving 
to  encumber  the  record. 

In  future,  however,  when  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against  a  party  to  a 
suit,  it  shall  not  be  necessary  for  the  plaintiff  to  require 
such  party,  not  being  an  infant,  to  appear  to  and  answer 
the  bill;  but  the  plaintiff  shall  be  at  liberty  to  serve  such 
party,  not  being  an  infant,  with  a  copy  of  the  bill,  whe- 
ther the  same  be  an  original,  amended,  or  supplemental 
bill,  omitting  the  interrogating  part  thereof.  But  this 
order  is  not  to  prevent  the  plaintiff  from  requiring  a 
party  against  whom  no  account,  payment,  conveyance, 
or  other  direct  relief  is  sought,  to  appear  to  and  answer 
the  bill,  or  from  prosecuting  the  suit  against  such  party 
in  the  ordinary  way,  if  he  shall  think  fit  (23  ord.  26th 
August,  1841). 

It  has  been  held,  that  in  a  creditor's  suit  against  the 
trustees  and  executors  uuder  a  will,  and  persons  interested 
in  the  testator's  real  estate,  this  order  applied  to  certain 
defendants  who  were  annuitants  under  the  will  (Lloyd y, 
Lloyd,  1  You.  &  Col.  N.  C.  181;  6  Jur.  162).  But  in 
a  suit  against  the  trustees  of  real  estate,  having  the  legal 
fee  and  full  powers  of  sale^  the  object  being  to  raise  a 
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legacy  charged  on  such  estate,  the  equitable  tenant  m 
tall  thereof  is  a  necessary  party;  and  it  is  not  sufficient 
to  serve  him  with  a  copy  of  the  bill  {Barclay  v.  Lord 
Reatfy  2  Hare,  306;  12  Law  J.,  N.  S.,  320).  So,  in  a 
suit  by  A.  against  B.^  to  recover  a  customary  estate,  all 
persons  claiming  adversely  against  B.  under  the  custom, 
or  by  various  constructions  thereof,  are  necessary  parties, 
to  whom  the  foregoing  order  does  not  apply  (Marks  v. 
Locke,  2  You.  &  Col.  N.  C.  500;  12  Law  J.,  N.  S.,  444; 
Marke  v.  Turner,  7  Jur.  1102);  nor  does  the  order  ap- 
ply to  judgment  creditors,  in  a  suit  by  a  mortgagee  to 
foreclose  (Adams  v.  Paynter,  8  Jur.  1063);  and  it  will 
be  perceived  that  the  order  expressly  excepts  infant  de- 
fendants. 

Where  no  account,  payment,  conveyance,  or  other 
reUef  is  sought  against  a  party,  but  the  plaintiff  shall 
require  such  party  to  appear  to  and  answer  the  bill,  the 
costs  occasioned  by  the  plaintiff  having  required  such 
party  so  to  appear  and  answer  the  bill,  and  the  costs  of 
all  proceedings  consequential  thereon  shall  be  paid  by 
the  plaintiff,  unless  the  court  shall  otherwise  direct 
(29th  order,  Aug.  1841). 

Form. of  the  BillJ]  The  bill,  as  against  the  party 
served  with  a  copy,  is  not  to  pray  a  subpoena  to  appear 
and  answer,  but  to  pray  that  such  party,  upon  being 
served  with  a  copy  of  the  bill,  may  be  bound  by  all  the 
proceedings  in  the  cause  (23rd  id.).  It  would  appear 
advisable  that  this  prayer  should  be  inserted  in  the 
prayer  of  process  and  not  in  the  prayer  for  relief  (Oti^cm 
V.  Haines,  1  Hare,  317;  6  Jur.  203);  but  where  this 
had  not  been  done,  the  court  said  it  was  a  mere  question 
of  convenience,  and  declined  determining  where  the 
prayer  was  to  be  inserted  (Smith  v.  Groves,  9  Jur.  503). 

Time  for  Service,"]  The  service  of  a  copy  of  a  bill 
upon  a  defendant  is  to  be  of  no  validity  if  not  made 
within  twelve  weeks  from  the  filing  of  such  bill,  unless 
the  court  shaU  give  leave  for  such  service  to  \>«  m^di^ 
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after  the  expiration  of  such  twelve  weeks  (16th  order. 
May,  1845,  art.  2).  These  twelve  weeks  are  to  be 
reckoned  exclusive  of  the  day  of  filing  the  bill  (1 1th  id,). 
The  1 6th  does  not  apply  where  the  copy  of  the  bill  was 
served  prior  to  such  order  coming  into  operation  (Felt- 
ham  V.  Clark,  9  Jur.  1002). 

Where  the  plaintiff  has  omitted  to  serve  any  defend- 
ant with  a  copy  of  the  bill  within  twelve  weeks  from  the 
filing  of  such  bill,  the  court  may,  if  it  shall  think  fit, 
upon  the  motion  of  the  plaintiff,  without  notice,  give  the 
plaintiff  leave  to  serve  such  defendant  with  such  copy 
within  such  time,  and  upon  such  terms  as  to  the  court 
seems  just  (28th  ord..  May,  1845). 

How  aervedJ]  The  copy  of  the  bill  for  service  should 
omit  the  interrogating  part  thereof  (23rd  ord.,  Aug. 
1841).  It  is  not  necessary  to  serve  an  ofiice  copy  of  the 
bill,  a  copy  on  plain  paper  being  sufficient  (Blew  v. 
Martin,  1  Hare,  150;  Anon.  6  Jur.  159).  Service  of  a 
true  copy  of  an  office  copy  of  the  bill  is  not  sufficient, 
unless  such  office  copy  be  proved  to  have  been  previously 
examined  with  the  engrossment  (Coleman  v.  Rackham, 
3  Hare,  184;  Warrens.  Posllethwaite,  1  Col.  171;  13 
Law  J.,  N.  S.,  176;  8  Jur.  282).  In  a  recent  case, 
where  it  appeared  by  affidavit  that  the  copy  of  the  bill 
served  had  been  examined  with  the  draft  bill,  and  that 
it  was  a  true  copy  thereof,  omitting  the  interrogating 
part;  and  that  the  engrossment  was  made  from,  and  ex- 
amined by  such  draft,  and  that  no  subsequent  alteration 
had  been  made  in  the  draft,  nor  had  it  been  out  of  the 
deponent's  custody;  it  was  held  sufficient  (Stanley  v. 
Heane,  9  Jur.  221). 

The  copy  of  the  bill  must  be  served  within  the  juris- 
diction (Warren  v.  Postlethwaite,  supra). 

Where  husband  and  wife  are  defendants,  and  the  suit 
does  not  relate  to  the  wife's  separate  estate,  service  on 
the  husband  alone  is  good  service  (Kent  v.  Jacobs,  5 
Beav.  48;  Steel  y.  Parsons,  13  Law  J.,  N.  S.,  389;  8 
Jar.  641).    In  such  case  the  affidavit  of  service  should 
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state,  that  a  copy  of  the  hill  has  heen  served  on  the 
busband  and  wife,  hj  serving  a  copy  on  the  husband 
(Ibid.,  and  see  Bailey  v.  Threlfall,  9  Jur.  202). 

Although,  in  the  cases  that  have  hitherto  come  before 
the  court,  it  would  appear  that  personal  service  of  the 
copy  bill  had  been  effected,  nevertheless  it  does  not  seem 
as  yet  to  have  been  decided  whether  this  is  strictly  ne- 
cessary; and  some  doubt  appears  to  be  entertained  by 
practitioners,  as  to  whether  service  of  a  copy  of  the  bill 
similarly  to  the  service  of  a  subpoena  to  appear  and  an- 
swer, is  not  sufficient. 

MaAe  a  true  copy  of  the  bill  on  plain  paper,  omitting 
the  interrogating  part,  and  taking  care  that  the  prayer 
of  the  bill  is,  as  to  the  defendant  served,  in  conformity 
with  the  23rd  order,  and  examine  the  copy  with  the  re^ 
cord  of  the  bill  at  the  Record  and  Writ  Clerk's  Office, 
after  which  serve  it  on  the  defendant  personally. 

Memorandum  of  Service,']  Where  a  plaintiff  shall 
serve  a  defendant  with  a  copy  of  the  bill  under  the  23rd 
order,  he  shall  cause  a  memorandum  of  such  service, 
and  of  the  time  when  such  service  was  made,  to  be  en- 
tered in  the  Record  and  Writ  Clerk's  Office,  first  obtain- 
ing an  order  of  the  court  for  leave  to  make  such  entry, 
wlach  order  shall  be  obtained  upon  motion  without  no- 
tice, upon  the  court  being  satisfied  of  a  copy  of  the  bill 
having  been  so  served,  and  of  the  time  when  the  service 
was  made  (24th  ord.,  Aug.  1841). 

The  motion  for  leave  to  enter  the  memorandum  of 
service,  must  he  supported  by  an  affidavit.  This  affida- 
vit must  satisfy  the  court  of  a  copy  of  the  bill  having 
been  served,  and  of  the  time  when  the  service  was 
made  (id.)  It  should  also  state  that,  in  the  copy 
served,  the  interrogating  part  of  the  bill  was  omitted 
(Gibson  Y.Haines,  1  Hare,  317;  6  Jur.  145);  and  that 
the  service  was  effected  within  the  jurisdiction  of  the 
court  (Warren Y.  Fostlethwaite,  13  Law  J.,  N.  S.,  176; 
8  Jur.  282).  If  the  affidavit  states  that  the  copy  served 
was  a  true  copy>  it  is  not  universally  necessary  lo  ^\aX.^ 
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by  what  means  it  has  been  ascertained  to  be  a  trne  copy 
(Broughton  v.  Broughton,  3  Hare,  335;  8  Jnr.  441: 
Warren  v.  Postlethwaite^  mpra  ;  Jeffbnd  v.  Simpson^ 
12  Law  J.,  N.  S.,  483).  It  has  been  held  by  three  of 
the  judges,  that  the  court  should  be  satisfied,  either  by 
affidavit  or  by  production  of  an  office  copy  of  the  bill, 
that  no  account,  payment,  conveyance,  or  other  direct 
relief  is  sought  against  the  defendant  (Haigh  v.  Dixon, 
1  You.  &  Col.  N.C.  180;  Davis  v.  Proiit,  5  Beav.  102; 
Boreham  v.  Bignall,  7  Jur.  528);  but,  in  a  more  recent 
case,  the  Vice-Chancellor  of  England  said  there  was  no 
occasion  for  such  affidavit,  as  every  court  is  presumed 
to  know  the  contents  of  its  own  records  (Mawhood  v. 
Labouchere,  12  Sim.  362;  8  Jur.  2(31);  and  this  case 
has  been  since  followed  by  Sir  James  Wigram,V.  C. 
(Hudson  V.  Dungworth,  3  Hare,  508;  8  Jur.  1 024).  It 
is  not  necessary  that  the  affidavit  should  state  that  the 
party  served  was  not  an  infant  at  the  time  of  service 
(Sherwood  v.  Bivers,  2  You.  &  Col.  166;  7  Jur.  78: 
Welch  V.  Welchy  1  Hare,  593;  overruling  Goodwin  v. 
Belly  1  You.  &  Col.  181).  It  is  presumed  that  in  future 
it  will  be  necessary  to  state  in  the  affidavit  the  date  of 
filing  the  bill  (see  16th  and  28th  orders.  May,  1845).  On 
an  affidavit  identifying  a  defendant  whose  name  was  mis- 
spelt in  the  bill,  but  properly  spelt  in  the  affidavit  of 
service,  the  memorandum  of  service  was  allowed  to  be 
entered  in  the  proper  name  (Glover  v.  Cockerill,  9  Jur. 
860). 

Prepare  an  affidavit  of  service  (see  form,  p,  15,  Ap- 
pendix), which  must  be  filed  and  an  office  copy  obtained 
in  the  usual  way  (see  part  2,  chap,  3,  ''Affidavits'*), 
and  hand  it,  together  with  a  motion  paper,  to  counsel, 
**  To  move  for  an  order  for  leave  to  enter  a  memorandum 
of  service  of  a  copy  of  the  bill  upon  the  defendant  (A.  B.), 
with  the  clerk  of  the  records  and  writs  J"  The  fee  to 
counsel  is  one  guinea.  If  the  order  be  granted,  draw  it 
up  with  the  registrar  in  the  usual  way  (see  part  2, 
chap,  3,  '' Motions'*)  ;  after  which  take  it  to  the  clerk 
of  the  records  and  units  in  whose  division  the  suit  may 
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he  {ante^p,  9),  and  he  will  thereupon  make  a  memorandum 
of  the  date  of  the  service,  and  indorse  it  upon  the  order 
which  he  returns  to  you.     Pay  him  7s. 

The  order  with  the  indorsement  must  afterwards  he 
produced  to  the  court,  at  the  hearing  of  the  cause  {Car- 
terY.  Bentally  12  Law  J.,  N.  S.,  369),  together  with 
the  record  and  writ  clerk's  certificate  that  no  appearance 
has  heen  subsequently  entered  by  the  defendant. 

Effect  of,  S^cJ]  Where  a  defendant  shall  have  been 
served  with  a  copy  of  the  bill,  under  the  23rd  order,  and 
a  memorandum  of  such  service  shall  have  been  duly  en- 
tered, and  such  defendant  shall  not,  within  the  time 
limited  by  the  practice  of  the  court  for  that  purpose, 
enter  an  appearance  in  common  form,  or  a  special  ap- 
pearance under  the  27th  order,  the  plaintiff  shall  be  at 
liberty  to  proceed  in  the  cause,  as  if  the  party  served 
with  a  copy  of  the  bill  were  not  a  party  thereto,  and  the 
party  so  served  shall  be  bound  by  all  the  proceedings  in 
the  cause,  in  the  same  manner  as  if  he  had  appeared  to 
and  answered  the  bill  (25th  ord.,  Aug.  1841). 

Where  a  party  shall  be  served  with  a  copy  of  the  bill 
under  the  23rd  order,  such  party,  if  he  desires  the  suit 
to  be  prosecuted  against  himself  in  the  ordinary  way, 
shall  be  entitled  to  have  it  so  prosecuted;  and  in  that 
case  he  shall  enter  an  appearance  in  the  common  form 
(see  chap.  3,  ''  Appearance ''),  and  the  suit  shall  then 
be  prosecuted  against  him  in  the  ordinary  way.  But 
the  costs  occasioned  thereby  shall  be  paid  by  the  party 
so  appearing,  unless  the  court  shall  otherwise  direct 
(26th  id.) 

Where  a  party  shall  be  served  with  a  copy  of  the 
bill  under  the  23rd  order,  and  shall  desire  to  be  served 
with  a  notice  of  the  proceedings  in  the  cause,  but  not 
otherwise  to  have  the  same  prosecuted  against  himself, 
he  shall  be  at  liberty  to  enter  a  special  appearance  (see 
Chap.  3,  sect.  1,  "Special  Appearance").  And  there- 
upon the  party  entering  such  appearance  shall  be  en- 
titled to  be  served  mih  notice  of  all  proceedings  m  V\v^ 
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cause,  and  to  appear  thereon;  but  the  costs  occasioned 
thereby  shall  be  paid  by  the  party  entering  such  i^ 
pearance,  unless  the  Court  shall  otherwise  direct;  (27th 
id.)  Where  a  party  enters  an  appearance  under  this 
order,  he  is  entitled  to  the  same  notice  of  setting  the 
cause  down  that  a  party  is  entitled  to  when  served  with 
a  subpoena  to  hear  judgment  (Wilton  v.  RumboUy  13 
Law  J.,  N.  S.,  303;  8  Jur.  236). 

Where  a  defendant,  who  is  served  with  a  copy  of  the 
bill,  dies,  without  having  appeared  or  required  notice  of 
the  proceedings  in  the  cause,  his  personal  representative 
must  be  brought  before  the  court  by  supplemental  bill, 
and  not  by  bill  of  revivor  {Hardy  v.  Hally  8  Jur,  609). 

6.  Amendment  of. 

In  what  cases,"]  After  a  suit  in  Chancery  has  been 
instituted,  it  frequently  happens  that  the  plaintiff  finds, 
either  from  matter  contained  in  the  defendant's  answer 
or  otherwise,  that  his  bill  is  not  properly  adapted  to  his 
case,  in  which  event  it  may  become  necessary  for  the 
plaintiff  to  amend  his  bill. 

As  the  amended  bill  bears  the  same  date  as  the  ori- 
ginal, and  as  they  are  both  considered  but  as  one  record, 
nothing  can  properly  be  introduced  by  way  of  amend- 
ment which  did  not  take  place  previously  to  filing  the 
bill;  anything  occurring  subsequently  should  be  brought 
before  the  Court,  either  by  supplemental  bill  or  bill  of 
revivor  (JFray  v.  Hutchinson^  2  Myl.  &  Kee.  235). 

The  amendments  must  not  be  of  such  a  character  as 
to  entirely  change  the  nature  of  the  suit.  Thus  the 
Court  will  not  allow  a  bill  of  discovery  to  be  amended 
after  answer,  by  adding  a  prayer  for  relief  {Butterworth 
V.  Bailey i  15  Ves.  358);  nor  a  bill  for  rehef  and  dis- 
covery, by  striking  out  the  prayer  for  relief  (Cholmon- 
deley  v.  Clinton^  2  Ves.  &  B.  113);  nor  is  it  as  of  course 
to  permit  a  cross-bill  to  be  amended  by  adding  a  prayer 
for  relief,  although  under  special  circumstances  it  has 
been  allowed  (Severn  v.  Fletcher,  5  Sim.  457).     A  bill 
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may,  however^  be  amended  by  adding  a  prayer  for  an 
injunction,  after  answer,  but  the  order  will  not  be  granted 
without  prejudice  to  the  plaintiff's  taking  exceptions  to 
the  answer  (Jacob  v.  Hall,  12  Ves.  458). 

A  bill  may  be  amended  as  of  course  by  striking  out 
the  name  of  a  defendant  at  any  time  before  he  has  ap- 
peared, after  which  it  is  upon  payment  of  costs.  Before 
the  defendant  has  appeared  it  is  also  a  motion  of  course 
to  strike  out  the  name  of  a  plaintiff;  but  after  appear- 
ance it  can  only  be  done  upon  special  application,  and 
generally  upon  terms  (Lloyd  v.  Makeaniy  6  Ves.  145). 
The  plaintiff  pannot,  under  an  order  to  amend  generally, 
strike  out  a  co-plaintiff's  name  (Sloggett  v.  Collinsy  7  Jur. 
639).  A  bill  may  be  amended  by  adding  plaintiffs, 
even  after  answer  (Hichens  v.  Congreve,  1  Sim.  500). 

Within  what  Time.'\  An  order  for  leave  to  amend  a 
bill  may  be  obtained  at  any  time  before  answer,  upon 
motion  or  petition,  without  notice  (64th  ord.  May,  1845). 
Under  the  old  practice,  the  plaintiff  might,  before  answer, 
obtain  this  order  as  often  as  he  pleased;  and,  in  this 
respect,  the  practice  does  not  appear  to  be  affected  by 
the  new  orders. 

In  cases  where  there  is  a  sole  defendant,  or  where, 
there  being  several  defendants,  they  all  join  in  the  same 
answer,  the  plaintiff  may,  after  answer  and  before  repli- 
cation or  undertaking  to  reply,  obtain  one  order  of 
course  for  leave  to  amend  the  bill,  at  any  time  within 
four  weeks  after  the  answer  is  deemed  or  found  to  be 
sufficient  (16  id.  art.  32).  As  to  when  the  answer  is 
to  be  deemed  sufficient,  see  Chap.  4,  sect.  1 . 

In  cases  where  there  are  several  defendants  who  do 
not  join  in  the  same  answer,  the  plaintiff  (if  not  pre- 
cluded from  amending,  or  limited  as  to  the  time  of 
amending  by  some  former  order)  may,  after  answer  and 
before  replication  or  undertaking  to  reply,  at  any  time 
within  four  weeks  after  the  last  answer  is  deemed  or 
found  to  be  sufficient,  obtain  one  order  of  couTse,  for 
leave  to  amend  his  bill  (16  id.  art.  33 :  and  see  66  id.") 
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The  four  weeks  mentioned  in  these  orders  are  to  be 
reckoned  exclusive  of  the  day  on  which  the  answer  is  to 
be  deemed  sufficient  (11  id.);  and  when  such  four  weeks 
expire  on  a  Sunday,  or  other  day  on  which  the  offices  are 
closed,  the  plaintiff  has,  until  the  day  on  which  the  offices 
shall  next  open,  to  obtain  the  order  (13  id.).  The  times 
of  vacation*  are  also  to  be  excluded  in  the  computation 
of  such  four  weeks  (14  id.) 

An  order  for  leave  to  amend  a  bill,  only  for  the  pur- 
pose of  rectifying  some  clerical  error  in  names,  dates,  or 
sums,  may  be  obtained  at  any  time,  upon  motion  or 
petition,  without  notice  (65  id.) 

Under  the  old  practice  (13  Order,  1828,  abolished), 
the  following  cases  have  been  decided,  and  which,  it  is 
presumed,  will  also  apply  to  the  new  order.  Where  the 
plaintiff,  in  a  suit  against  the  sole  defendant,  amended 
his  bill  under  an  order  requiring  a  further  answer,  he 
might,  at  any  time  until  the  defendant  had  answered  the 
amendments,  obtain  an  order  of  course  to  re-amend 
{Wharton  v.  SwanUy  2  M.  &  K.  362;  Lloyd  v.  JenkinSy 
6  Jur.  843;  but  see  Deekay.  Stanhope,  7  Jur.  613;  8 
id,  49).  So,  after  exceptions  to  an  answer  for  insuffi- 
ciency had  been  submitted  to  or  allowed,  the  plaintiff 
might,  although  the  bill  had  been  previously  amended, 
obtain  a  further  order  as  of  course  to  amend,  at  any 
time  before  the  defendant's  answer  was  filed  {Mendizabel 


*  I,  The  Easter  vacation  is  to  commence  and  tenninate  on 
snch  days  as  the  Lord  Chancellor  shall  every  year  specially 
direct; 

2.  The  Whitsun  vacation  is  to  commence  on  the  third  day  after 
Easter  Term,  and  to  terminate  on  the  second  day  before  Trinity 
Term  in  every  year ; 

3.  The  long  vacation  is  to  commence  on  the  1 0th  day  of  August, 
and  terminate  on  the  2dth  day  of  October  in  every  year ; 

4.  The  Christmas  vacation  is  to  commence  on  the  24th  day  of 
December  in  every  year,  and  terminate  on  the  6th  day  of  the  fol- 
lowing month  of  January ;  and 

5.  The  days  of  the  commencement  and  termination  of  each  va- 
cation are  to  be  included  in  and  reckoned  part  of  such  vacation 
(8  Order,  May,  1845). 
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T.HuUeti,  I  R.  &  M.  324;  Bird  v.  Hustler,  1  R.  &  M. 
325).  Where  the  plaintiff  amended  after  answer,  by 
addmg  new  defendants,  and  required  farther  to  amend 
as  against  the  original  defendants,  the  time  limited  for 
obtaining  the  order  was  not  reckoned  from  the  period 
when  the  answers  of  the  new  defendants  were  deemed 
sufficient;  but  such  time  was  reckoned  from  the  date 
when  the  h^st  answer  of  the  original  defendants  was 
deemed  snf^dent  (BertollaciY.JohMtone,  2  Hare,  632; 
13  Law  J.,  N.  S.,  99;  8  Jur.  751;  Haddlesea  v. 
NevUle,  4  Beav.  28). 

The  foregoing  orders,  it  will  be  perceived,  merely 
limit  the  time  within  which  the  plaintiff  may  obtain  an 
order  as  of  coarse  to  amend;  but,  under  special  circum- 
stances, the  plaintiff  may,  even  after  replication,  amend 
the  bill,  as  will  be  presently  shewn. 

Order  for,  how  obtained,  ^c]  The  order  to  amend 
is,  according  to  the  particular  circumstances  of  the  case, 
obtained  either — 1st,  on  motion  or  petition  as  of  course; 
2Ddly,  on  special  appUcation  to  the  Master;  or,  Srdly, 
on  special  application  to  the  Court. 

By  the  3  &  4  Will.  4,  c.  94,  it  is  enacted,  that  the 
Masters  in  ordinary  shall  hear  and  determine  all  appli- 
cations for  leave  to  amend  bills,  with  liberty  for  either 
party  to  appeal  by  motion  from  the  order  made  thereon 
(sect.  13);  and  that  no  such  application  shall  in  future 
be  heard  by  any  of  the  judges,  except  on  appeal  as 
aforesaid  (sect.  14).  Notwithstanding  this  act,  it  was, 
under  the  old  practice  (13th  order,  1828,  abolished), 
held,  that  if  the  time  limited  for  obtaining  an  order  to 
amend  (four  weeks  after  the  last  answer  is  to  be  deemed 
sufficient,  now)  had  elapsed,  the  Master  had  no  juris- 
diction to  grant  the  order,  but  that  the  plaintiff  must 
have  applied  to  the  Court  {Lloyd  v.  Wait,  4  M.  &  C. 
257).  In  a  very  recent  case,  however,  it  has  been  ex- 
pressly decided  by  the  Lord  Chancellor,  after  consulting 
with  some  of  the  other  judges  of  the  Court,  that,  upoii 
the  coDstructioB  of  the  recent  orders,  there  is  no  \\m\ta- 
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tion  or  restriction  in  point  of  time  within  which  the  ap- 
plication is  to  he  made  to  the  Master;  and  that,  in 
future,  special  applications  for  leave  to  amend  must,  in 
the  first  instance,  be  made  to  the  Master,  pursuant  to 
the  foregoing  act  {Christ's  Hospital  v.  Grainger,  10 
Jur.  37).  The  act  does  not  apply  to  those  cases  in 
which  the  plaintiff  is  entitled  to  an  order  as  of  course 
to  amend  {Cullingworth  v.  Grundy,  2  M.  &  K.  359). 

1st.  As  we  have  already  seen,  the  plaintiff  is  entitled 
to  an  order,  as  of  course,  to  amend,  at  any  time  hefore 
answer.  So,  after  answer  and  before  replication  or  un- 
dertaking to  reply,  the  plaintiff  is  entitled  to  one  order 
as  of  course,  if  applied  for  within  the  time  prescribed 
{ante,  p.  17);  and  where  the  amendment  is  for  the 
purpose  of  rectifying  some  clerical  error  in  names,  dates, 
or  sums,  an  order  as  of  course  may  be  obtained  at  any 
time.  It  has  been  held,  that,  after  one  of  several  de- 
fendants has  answered,  the  plaintiff  is  only  entitled  to 
one  order,  as  of  course,  to  amend  {Davis  v.  Frout,  5 
Beav.  375) :  also,  that  a  second  order,  as  of  course,  after 
answer  is  irregular,  although  the  first  order  has  not  been 
acted  on  {Brooks  v.  Burton,  4  Beav.  494).  An  order 
as  of  course,  obtained  pending  a  motion  to  dismiss,  and 
without  mentioning  such  motion,  is  irregular  {Marquis  of 
Hertford  v.  Suisse,  13  Law  J.,  N.  S.,  141;  8  Jur. 
117)*  So,  where  the  plaintiff  submitted  to  a  demurrer, 
and  was  ordered  to  pay  the  costs  of  the  suit,  and  after- 
wards obtained  on  petition  an  order  of  course  to  amend, 
suppressing  in  his  petition  to  mention  the  previous 
order,  it  was  discharged  for  irregularity  {Cartwright  v. 
Smith,  4  Beav.  121). 

If  the  plaintiff  is  entitled  to  an  order  as  of  course,  it 
may  be  obtained  either  upon  motion  in  Court  or  peti- 
tion at  the  Rolls.  The  petition  may  be  presented  any 
day  in  or  out  of  term;  and  it  is  now  decided  that  the 
motion  may  be  made  on  any  day,  either  in  or  out  of 
term  {Lord  Harborough  v.  Wartnaby,  1  Phil.  364;  13 
Law  J.,  N.  S.,  279;  8  Jur.  326). 

If  the  order  be  obtained  on  motion^  prepare  a  hand 
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brief t  indorsed  "  To  move  for  an  order  for  leave  to  amend 
tie  plaintiff^* s  bill"  and  in  the  inside  make  a  memo- 
nmdum  of  the  dates  of  the  proceedings;  after  which,  hand 
it  to  counsel,  who  will  move  the  Court,  and  thereupon 
the  order  is  drawn  up  in  the  usual  way  {see  Part  2, 
c.  3,  '*  Motions  of  course*'*).  If  obtained  on  petition,  pre- 
pare  a  petition  (see  forms,  pp,  1, 2,  Appendix),  and  pre- 
sent it  to  the  secretary  of  the  Rolls,  who  will  draw  up 
and  enter  the  order.     Pay  him  7s. 

2ndly.  If  the  plaintiff  has,  after  answer,  obtained 
one  order  of  course  to  amend,  and  requires  further  to 
amend,  the  order  is  obtained  on  special  application  to 
the  Master.  So,  where  the  four  weeks,  after  the  answer 
or  the  last  answer  is  deemed  or  found  to  be  sufficient, 
have  expired,  the  application  must,  in  future,  be  made  to 
the  Master  {Christ's  Hospital  v.  Grainger,  10  Jur.  37). 
So,  all  special  applications  for  leave  to  withdraw  repUca- 
tion,  as  well  as  to  amend  bill,  are  to  be  heard  and  deter- 
mined by  the  Master  (20  order,  Dec.  1833;  Wilson  y. 
Parker,  9  Jur.  769). 

A  special  order  for  leave  to  amend  a  bill  is  not  to  be 
granted  without  affidavit  to  the  effect — 1st,  that  the 
draft  of  the  proposed  amendments  has  been  settled,  ap- 
proved, and  signed  by  counsel;  and,  2nd,  that  such 
amendment  is  not  intended  for  the  purpose  of  delay  or 
vexation,  but  because  the  same  is  considered  to  be  ma- 
terial for  the  case  of  the  plaintiff  (67th  ord.  May,  1845). 
Aft;er  the  plaintiff  has  filed  or  undertaken  to  file  a  re- 
plication, or  after  the  expiration  of  four  weeks  from  the 
time  when  the  answer  or  last  answer  is  deemed  suffi- 
cient, a  special  order  for  leave  to  amend  a  bill  is  not  to 
be  granted  without  further  affidavit  shewing  that  the 
matter  of  the  proposed  amendment  is  material,  and 
could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  such  bill  (68  id,)  The  affidavit  under 
this  order  must  shew  due  diligence  co-extensive  with 
the  whole  period  from  the  filing  of  the  answer  {Winnall 
y.  Featherstonehaugh,  9  Jur.  1054).     Such  affidavits 

*  This  IB  a  lialf-g^ea  fee* 
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are  to  be  made  hj  the  plaintiff  and  his  solicitor,  or  Iqr 
the  solicitor  alone,  in  case  the  plaintiff  from  being  abroad 
or  otherwise  is  unable  to  join  therein  (69  id,)  It  b 
indispensably  necessary  that  the  solicitor  himself  shoold 
join  in  these  affidavits;  an  affidavit  made  by  the  solici- 
tor's managing  clerk  was  held  insufficient  {ChrUfs  Ho^^ 
pital  V.  Grainger y  10  Jur.  37). 

For  the  purpose  of  making  this  application,  the  smt 
must  he  referred  to  one  of  the  Masters,  if  not  alreadff 
done  (see  Part  3,  "  Referring  the  suif*)  ;  after  which,  an 
n^dcmt  is  prepared  in  the  terms  of  the  foregoing  orders 
{see  form,  p,  1 6,  Appendix),  and  lodged  in  the  Mastei^t 
office,  A  warrant,  "for  leave  to  atnend  the  plaintiff*s 
bill,"  is  then  taken  out,  served,  and  attended,  in  the 
usual  way  {see  part  3,  "  Warrants"),  and  thereupon 
the  Master  makes  such  order  as  he  deems  expedient, 

3rdly.  If  either  party  be  dissatisfied  with  the  Master's 
decision,  he  may  appeal  by  motion  to  the  Court  from 
the  order  made  on  such  apj^cation,  and  the  order  made 
on  such  appeal  is  to  be  final  and  conclusive  (3  &  4  WilL 
4,  c.  94,  s.  13). 

Besides  the  appellate  jurisdiction  of  the  Court,  there 
are  various  instances  in  which  original  applications  for 
leave  to  amend  will  be  entertained  by  the  Court.  Thus, 
where  a  party  requires  something  which  he  may  obtain 
on  application  to  the  Master,  but  which  is  essentially 
connected  with  something  else  which  the  Master  has  not 
power  to  grant,  the  application  may  be  properly  made 
to  the  Court;  so,  where  the  cause  is  before  the  Court  at 
the  hearing,  or  on  any  occasion,  and  the  whole  facts 
having  been  necessarily  brought  before  the  attention  of 
the  Court,  it  is  suggested  that  an  amendment  is  neces- 
sary, the  Court  mil  itself  make  the  order  {Strickland 
T,  Strickland,  4  Beav.  146 ;  Rees  v.  Edwards,  1  Keai, 
465). 

As  soon  as  the  order  has  been  obtained,  a  copy  should 

be  served  on  the  defendant's  solicitor,  if  the  defendant 

has  appeared.    The  order  merely  operates  from  the  time 

of  service,  and  an  intermediate  step  taken  by  the  de- 

fendant,  aa  by  filing  a  demnrreT,  a£tet  l\ie  otdst  \%  made 
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and  before  service,  is  regular  (Price  v.  Webby  2  Hare, 
Md).  If  the  plaintiff  does  not  require  a  further  answer 
to  the  amended  bill,  it  should  be  so  stated  in  the  order, 
otherwise  it  is  irregular  {Boddington  v.  fFoodley,  9  Sim. 


Haw  amended,  ^.]  The  plaintiff,  having  obtained 
an  order  for  leave  to  amend  his  bill,  has,  in  all  cases  in 
which  such  order  is  not  made  without  prejudice  to  an 
injunction,  fourteen  days  after  the  date  of  the  order 
within  which  he  may  amend  such  bill  (16  order.  May, 
1845,  art.  34).  Where  the  order  is  made  without  pre- 
judice to  an  injunction,  he  must  amend  such  bill  within 
seven  days  from  the  date  of  the  order  (id,  art.  35). 
The  times  of  vacation,  however,  are  not  to  be  reckoned 
in  the  computation  of  the  times  allowed  for  amendmg 
bills  (14  id.  art.  1;  and  see  11  and  13  id.) 

Where  the  plaintiff  obtains  an  order  for  leave  to  amend 
his  bill,  and  does  not  amend  the  same  within  the  time 
limited  for  that  purpose,  the  order  to  amend  becomes 
void,  and  the  cause  as  to  dismissal  stands  in  the  same 
situation  as  if  such  order  had  not  been  made  (70  id.) 
But,  it  would  appear,  that  the  plaintiff  may  obtain  an 
order  to  enlarge  the  time  (114  id.  art.  3). 

The  bill  is  usually  awiended  by  counsel,  the  amend- 
menis  being  written  in  red  ink,  after  which  it  must  be 
npied  by  him.  If  amended,  Jiowever,  by  the  same  coun- 
fd  who  drew  the  bill,  and  a  new  engrossment  is  not 
necessary,  counsel* s  name  need  not  be  repeated  (Webster 
».  Threlfall,  1  S.  &  S.  135).  The  draft  bill  having 
been  amended,  is  then  taken,  together  with  the  order, 
to  the  clerk  of  the  records  and  writs,  in  whose  division 
the  suit  may  be,  (ante,  p.  9),  and  upon  their  being  left 
wik  him,  he  makes  the  alterations  in  the  record  of  the 
bill;  after  which,  he  returns  you  the  order  and  the  draft 
hiU.  Pay  him,  if  the  amendments  are  under  ten  folios, 
14*.,  and  for  every  folio  exceeding  ten,  6d.  If  the 
amendments  exceed  two  chancery  folios,  of  90  words 
each,  oontinuonslj  in  an/  one  part  of  the  bUl,  it  mxx^t 
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be  re-en^8sed,  and  it  is  thea  filed  with  the  Clerk  of 
the  Records  and  Writs,  who  annexes  it  to  the  original 
bill  (Vernon  y.  Faudty,  2  Atk.  119).  If  the  amend- 
ments are  so  considerable  as  to  blot  and  deface  the  bill, 
it  should  be  taken  off  the  file,  and  a  new  one  put  on 
(Bot/dY.  mUs,  13  Ves.  87). 

If  the  description  of  the  plaintiff,  when  the  bill  is 
amended,  is  not  the  same  as  that  stated  in  the  original 
bill,  the  new  description  ought  to  be  stated  in  the 
amended  bill  {Kerr  y.  Gille^pte,'  13  Law  J.,  N.  S*,  135; 
8  Jut.  50). 

Notice  q/*.]  If  the  defendant  has  taken  an  office  copy 
of  the  bill,  the  plaintiff  should  serve  him  with  notice  of 
the  amendment,  in  order  that  he  may  have  his  ofice  copy 
amended  {see  form,  p.  70,  Appendix).  Upon  the  office 
copy  being  left  with  the  Clerk  of  the  Records  and  Writs, 
he  will  make  the  amendment  accordingly.  Pay  him, 
if  the  amendments  are  under  ten /olios,  7s,;  and  4d.for 
every  folio  over  ten. 

Effect  o/l.]  The  amendment  of  a  bill  in  general  puts 
an  end  to  all  process  of  contempt,  for  want  of  appear- 
ance or  answer.  By  the  1  Will.  4,  c.  36,  rule  10, 
however,  it  is  enacted,  that  where  the  defendant  has 
been  brought  to  the  bar  of  the  Court  for  his  contempt 
in  not  answering,  and  refuses  or  neglects  to  answer  (not 
being  idiot,  lunatic,  or  of  unsound  mind),  the  Court 
may,  upon  motion,  or  petition,  of  which  personal  notice 
must  be  given  to  the  defendant,  authorise  the  plaintiff 
to  amend  his  bill,  without  such  amendment  operating 
as  a  discharge  of  the  contempt,  or  rendering  it  necessary 
to  proceed  with  the  process  of  contempt  de  novo;  but 
after  such  amendment  the  plaintiff  may  proceed  to  take 
the  amended  bill  pro  confesso,  as  if  it  had  not  been 
amended. 

The  plaintiff,  in  an  injunction  cause,  having  obtained 
the  common  injunction  to  stay  proceedings  at  law,  may 
(either  before  or  after  the  answer  of  a  defendant  is  put 
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» 

in,  and  whether  sach  injunction  be  or  be  not  continued 
to  the  hearing  of  the  cause)  obtain  one  order  as  of 
coarse  to  amend  his  bill  without  prejudice  to  the  in- 
junction; and  if  such  bill  be  amended  pursuant  to  such 
order,  such  defendant  may  thereupon,  and  although  he 
may  not  have  put  in  his  answer  to  such  bill  or  the 
amendments  thereof,  move  the  Court,  on  notice  to  dis* 
solve  the  injunction,  on  the  ground  that  such  bill  as 
amended  does  not,  even  if  the  amendments  be  true, 
entitle  the  plaintiff  thereto  (60  order,  May,  1845).  In 
such  ease  the  plaintiff  has  the  same  time  to  obtain  the 
order  of  course  to  amend  as  in  an  ordinary  suit  (Lloyd 
V.  Clark,  7  Jur.  568). 

It  has  been  held  (Mackrell  v.  Fisher,  9  Jur.  574), 
that  the  defendant  may,  after  the  plaintiff  has  obtained 
and  served  an  order  to  amend,  put  in  his  answer  to  the 
oHginal  bill,  the  Ck>urt  observing,  that  the  order  could 
not  operate  against  the  defendant,  who  had  no  security 
that  the  plaintiff  would  act  upon  it. 

The  right  of  the  plaintiff  to  call  for  an  answer  to  the 
amended  bill  does  not  depend  on  the  fact  of  whether 
the  order  to  amend  is  made  upon  the  undertaking  to 
pay  costs  to  the  defendant,  or  to  amend  the  defendant's 
office  copy  bill  {Breeze  v.  English,  2  Hare,  638). 

An  Older  to  amend,  obtained  after  service  of  a  notice 
of  motion  for  production  of  documents,  is  not  a  waiver 
of  such  notice  {Chadwick  v.  Puddle,  7  Jur.  294). 

Costs  ofJ]  If  the  plaintiff  obtains  an  order  to  amend 
before  the  defendant  has  appeared,  it  is  without  costs. 
So,  also,  after  appearance,  and  even  after  answer,  if  the 
plaintiff  require  no  answer  to  the  amendments,  it  is 
without  costs,  provided  the  bill  be  not  re-engrossed ; 
bat  in  such  cases  the  plaintiff  must  amend  the  defend- 
ant's office  copy  bill. 

If  a  further  answer  is  required  from  any  of  the  de- 
fendants, the  plaintiff  pays  20«.  to  those  defendants 
fifom  whom  a  further  answer  is  required:  So,  if  the 
bill  requires  to  be  re-^ngrossed,  the  plaintiff  pay  a  ^0«« 
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iefendanf  8  appearance  to  the  suit  (except  in  the  case 
of  Peers),  is  to  issue  a  writ  of  subpoena.  In  injunction 
causes,  however,  4;he  subpoena  may  be  issued  previously 
to  the  Inll  being  filed ;  and  it  is  sufficient  if  the  bill  be 
filed  on  or  before  the  return  day  of  the  subpoena  (4  Anne, 
c.  16;  Newl.  61). 

If  the  plaintiff  amends  his  bill,  after  the  defendant 
has  appeared,  but  before  answer,  a  fresh  subpoena  is  not 
necessary;  but  if  the  defendant  has  fiilly  answered  the 
hill,  and  a  further  answer  is  required,  a  subpoena  must 
be  served.  After  the  allowance  of,  or  submission  to, 
exceptions  to  an  answer  for  insufficiency,  a  defendant  is 
Co  answer  within  the  time  appointed,  without  being 
served  with  any  subpoena  to  make  a  better  answer  (27 
order.  May,  1845).  If  a  demurrer  or  plea  be  over- 
ruled, afresh  subpoena  is  not  necessary;  but  where /a 
plea  or  demurrer  has  been  submitted  to  or  allowed,  and 
the  plaintiff  amends,  a  fresh  subpoena  must  be  served. 

Form  ofJ]    The  several  forms  of  writs  of  subpoena 
are  prescribed  by  the  orders  of  the  8th  May,  1 845;  and 
snch  writs  are  to  be  in  the  terms  mentioned  at  the  foot 
<rf  those  orders,  or  as  near  as  may  be,  with  such  alter- 
ations and  variations   as   circumstances   may  require 
(24  id.)     These  forms  vary,  according  to  the  particular 
porpose  for  which  the  writ  is  required,  or  the  particular 
«rcamstances  under  which  it  is  to  be  served.     The  first 
is  a  general  form,  either  to  appear  and  answer,  or  to 
tppear  only,  when  the  writ  is  to  be  served  within  the 
Jurisdiction  :  the  second  is  to  appear  and  answer,  when 
the  writ  is,  by  leave  of  the  Court,*  to  be  served  on  a 
defendant  out  of  the  jurisdiction  ;  and  the  third  is  to 
ippear  only,  when  the  writ  is,  by  leave  of  the  Court, 
(o  be  served  on  a  defendant  out  of  the  jurisdiction. 

How  indorsed.]    The  name  or  firm,  and  the  place 
of  business   or  residence  of  the  solicitor  or  solicitors- 
ttming  a  subpoena,  must  be  indorsed  thereon;  and  where 
<Qch  solicitors  are  agents  only,  then  there  must  be  {uTt\iec. 
c2 
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indorsed  thereon  the  name  or  firm,  and  place  of  busi* 
ness  or  residence  of  the  principal  solicitor  or  solicitors 
(3rd  order,  Dec.  1833). 

It  has  been  held,  that  the  subpoena  to  appear  and 
answer  is  a  writ  to  which  the  20th  order,  October,  1842, 
applies  {Price  v.  Webb,  2  Hare,  511;  13  Law  J.,  N. 
S.,  50);  and,  by  consequence,  it  would  also  appear  to 
be  within  the  provisions  of  the  1 7th  of  the  same  ordersy 
and  to  require  a  similar  indorsement  to  a  bill,  (see  ante, 
p.  8).  The  omission,  however,  to  indorse  an  address 
for  service  on  the  writ  does  not  of  necessity  render  the 
writ  void;  but  the  Court  will  so  deal  with  the  proceed- 
ings, by  staying  process  or  otherwise,  as  to  give  the  de^ 
fendant  the  benefit  of  the  20th  order  (ibid.) 

Return  ofJ]  Subpoenas  to  appear,  or  to  appear  and 
answer,  which  are  served  within  the  jurisdiction  of  the 
Court,  are  to  be  made  returnable  within  eight  days  afltf 
the  service  thereof  (22  order.  May,  1845). 

Subpoenas  to  appear,  or  to  appear  and  answer,  which 
are  served  out  of  the  jurisdiction  of  the  Court,  are  to  be 
made  returnable  at  such  time  after  the  service  thereof 
as  the  Court  by  special  order  may  direct ;  and  if  an 
answer  be  required,  each  such  subpoena  is  to  specify  the 
time  after  service,  within  which  the  defendant  is  re- 
quired to  answer  (23  id.) 

Prcecipefor,']  A  praecipe  in  the  usual  form,  and  con- 
taining further  the  particulars  previously  mentioned, 
with  respect  to  the  name  and  residence  of  the  solicitor 
issuing  the  subpoena,  must  in  all  cases  be  delivered  and 
filed  at  the  Subpoena  Office  (2  order,  Dec.  1833). 

The  names  of  all  the  defendants,  however  numerous, 
may  be  inserted  in  the  praecipe. 

How  prepared  and  issued,  ^c]  All  writs  of  sub- 
poena in  this  court  are  to  be  prepared  by  the  solicitor  of 
the  party  requiring  the  same;  and  the  seal  for  sealing  the 
same  is  to  be  marked  or  inscribed  with  the  words  *'Sub* 
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poena  Office,  Chancery"  (24th  order.  May,  1845).  The 
writ  is  at  present  sealed  by  the  Clerk  of  the  Sabpoenas; 
but  after  the  death,  resignation,  or  removal  from  his 
office  of  the  present  patentee  of  the  subpoena  office,  the 
Clerks  of  Records  and  Writs  are  to  perform  all  the  du- 
ties of  the  Subpoena  Office;  and  the  Lord  Chancellor  is 
empowered  to  fix  such  earlier  time  for  transferring  the 
execution  of  such  duties  to  the  Clerks  of  Records  and 
Writs  as  he  shall  thmk  fit  (8  &  9  Vict.  c.  105,  sec.  3). 
Every  subpoena,  other  than  a  subpoena  duces  tecum, 
is  to  contain  three  names  when  necessary  or  required 
(5th  order,  Dec.  1833),  husband  and  wife  being  rec- 
koned as  one.  The  writ  is  directed  to  the  defendants  by 
their  Christian  and  surnames,  but  does  not  require  any 
farther  description  of  them. 

The  writ  bears  date  the  day  of  issuing.  If  there  is 
any  irregularity  in  the  teste  of  the  writ,  it  may  be  set 
aside  (Lord  Huntingtower  v.  Sherbom,  5  Beav.  162; 
12  Law  J.,  N.  S.,  20). 

Obtain  a  writ,  which  may  be  had  at  the  law  sta- 
tioner's, and  Jill  it  as  in  form,  p.  24,  Appendix,  and  on 
the  back  indorse  the  name  and  address  of  the  solicitor 
and  agent;  after  which,  prepare  a  pracipe  (see  form, 
29,  Appendix)  on  a  slip  of  paper  *.  Take  the  writ 
md  pnecipe  to  the  Subpoena  Office,  and  upon  your 
handing  them  to  the  Clerk  of  the  Subpoenas,  he  will 
seal  the  writ  and  fie  the  prcecipe.     Pay  him  5s,  6d, 

Amendment  of]  In  the  interval  between  the  suing 
out  and  service  of  any  subpoena,  the  party  suing  out 
the  same  may  correct  any  error  in  the  names  of  par- 
ties or  witnesses,  and  may  have  the  writ  re-sealed,  upon 
payment  to  the  Clerk  of  the  Subpoena  Office  of  a  fee  of 
1*.,  and  at  the  same  time  leaving  a  corrected  praecipe  of 
such  subpoena,  marked,  altered  and  re-sealed,  and  signed 

*  It  will  be  found  convenient,  for  the  purpose  of  making  indexes 
and  searches,  if  all  praecipes  are  written  on  paper  of  the  same 
size,  as  on  the  sixth  part  of  a  sheet  of  draft  paper,  or  the  eighth  i^axt 
of  a  sheet  of  fooiaeap. 


30  THE   StJBPGBNA* 

with  the  name  and  address  of  the  solicitor  or  sdicifton 
suing  out  the  same  (25thordery  May,  1845). 

Service  of,]  Formerly  the  subpoena  consisted  of  t 
body  under  seal  and  two  labels.  These  were  required 
to  be  served  personally^  whereas  the  body  might  be 
served  by  leaving  it  at  the  defendant's  dwelling-hoiitei 
or  with  his  servant,  or  one  of  his  family  (Beam.  ofd. 
169,  171). 

The  service  of  subpoenas  is  to  be  effected  by  delive^ 
ing  a  copy  of  the  writ  and  of  the  indorsement  thereon, 
and  at  the  same  time  producing  the  original  writ;  and 
in  aU  cases  where  a  subpoena  might  heretofore  have 
been  served  by  leaving  the  body  thereof  at  the  part/s 
dwelling-house,  or  otherwise  than  personally,  it  shall  be 
sufficient  to  leave  a  copy  of  such  subpoena  in  the  same 
manner,  producing  the  original  writ  to  the  person 
with  whom  such  copy  shall  be  so  left  (4th  order,  Dec. 
1833). 

Where  a  subpoena  was  served  by  leaving  a  copy  at  the 
defendant's  residence  sealed  up  in  a  letter,  at  the  same 
time  producing  the  original,  it  was  held  to  be  r^ular 
(Earl  Cheaterjfield  v.  Bondy  2  Beav.  263).  So,  service 
on  the  husband,  who  was  a  prisoner  for  debt  in  the 
Queen's  prison,  was  held  good  service  on  the  wife,  she 
not  being  separated  from  her  husband  {Holcombe  v. 
Trotter y  9  Jur.  637);  and  service  on  the  deputy-go- 
vernor of  the  gaol  in  which  the  defendant  was  confined 
for  misdemeanour  was  held  good  service  (NewenAam  v. 
Pemberton,  id,)  Service  of  a  subpoena  on  a  Sunday  is 
irregular  (Macreth  v.  Nicholson,  19  Ves.  367).  Ser- 
vice upon  a  defendant's  solicitor,  of  a  subpoena  to  an- 
swer an  amended  bill,  is  to  be  deemed  good  service  upon 
the  party  (26  order,  May,  1845).  But  this  order,  it 
appears,  does  not  apply  where  the  defendant  is  resident 
abroad  (Marquis  of  Hertford  y,  Suisse,  9  Jur.  1001). 

The  service  of  any  subpoena,  except  a  subpoena  for 
costs,  is  to  be  of  no  validity  if  not  made  within  twelve 
weeks  after  the  teste  of  the  writ  (16  order,  art.  1), 


THE   SUBPOENA.  31 

These  twelve  weeks  are  to  be  reckoned  exdasive  of  the 
day  of  the  date  of  the  writ  (11  id.);  and  when  the 
twelve  weeks  expire  on  a  Sunday,  it  would  appear,  ex- 
dasive  of  that  day  also  (13  id.) 

Make  as  many  copies  of  the  writ  as  there  are  de- 
fendantSy  and  serve  each  defendant  with  a  copy,  at  the 
same  time  producing  the  original ;  after  which,  it  mil 
be  advisable  for  the  party  serving  the  writ  to  make  a 
memorandum  thereof  on  the  back,  in  case  an  affidavit 
of  service  should  be  required  (see  form,  p,  1 7,  Jp' 
pendix). 

Affidavits  filed  for  the  purpose  of  proving  the  ser- 
vice of  a  subpoena  upon  any  defendant  are  to  state  when, 
where,  and  how  such  subpoena  was  served,  and  by  whom 
such  service  was  efiected  (34  order.  May,  1845,  and  see 
Bickfbrd  v.  Skewed,  9  Sim.  428). 

Substituted  Service,']  Under  special  circumstances, 
the  court  will  in  some  instances  grant  an  order  to  sub- 
stitute service  of  the  subpoena,  upon  a  party  therein 
named  (the  defendant's  solicitor,  or  agent,  for  instance), 
for  the  usual  service.  Thus,  where  a  defendant  executor, 
residing  abroad,  had  given  a  power  of  attorney  to  a  person 
to  prove  the  will,  which  was  the  subject-matter  of  liti- 
gation, the  court  allowed  service  on  such  person  to  be 
deemed  good  service  (Smith  v.  Hibernian  Mining  Com- 
pany, 1  Sch.  &  Lef.  239).  So,  service  upon  the  wife 
of  the  defendant,  who  was  out  of  the  jurisdiction,  but 
had  given  her  a  power  of  attorney  to  transfer  certain 
funds  (not  in  dispute),  and  who  was  supposed  to  have  a 
special  power  to  act  in  the  suit,  she  having  made  an 
offer  to  compromise,  was  ordered  (Bromley  v.  Bank  of 
England,  7  Jur.  120);  and  the  same,  also,  where  a 
defendant,  being  out  of  the  jurisdiction,  had  given  a 
special  authority  to  a  person  within  the  jurisdiction  to 
act  as  his  agent,  with  respect  to  the  property  which  was 
the  subject  of  the  suit  (Hobhouse  v.  Courtney,  12  Sim. 
140) :  but  the  agency  must  be  in  the  particular  matter 
of  the  suit,  and  not  merely  a  general  agency  ot  f^eti^tiV 
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power  of  attorney  for  the  management  of  the  defendant's 
afiPairs  {Smith  v.  Hibernian  Mining  Company,  supra); 
nor  will  the  court  substitute  service  on  an  agents  who, 
being  a  co-defendant,  admits  that  his  principal  is 
abroad  (Richards  v.  Redriff,  2  Mer.  458). 

In  an  injunction  cause,  service  on  the  attorney  at  law 
of  the  defendant  will  be  ordered  (Smith  v.  Hibernian 
Mining  Company y  supra  ;  and  see  Cooper  v.  Wood,  5 
Beav.  391;  Woodall  v.  Walker,  3  Hare,  339).  So, 
service  upon  a  person  who  had  been,  and  was  still  em- 
ployed by  the  defendant  as  his  solicitor  in  the  subject 
matter  of  the  suit,  was  ordered  (Hornby  v.  Holmes,  9 
Jur.  225,  796).  The  court,  however,  declined  to  sub- 
stitute service  on  the  general  solicitor  of  the  defendant, 
who  was  a  trustee  of  the  fund  in  question  in  the  cause 
{Node  V.  Backhouse,  2  You.  &  C.  529;  7  Jur.  808);  and 
where  the  defendant  employed  a  person  as  his  agent  and 
solicitor  in  the  matter  in  question,  and  such  person 
stated  that  he  had  no  authority  to  appear  for  the  de- 
fendant, and  was  not  professionally  concerned  for  him, 
the  court  refused  to  grant  an  order  (Webb  v.  Salmon,  3 
Hare,  251).  So,  an  order  for  service  of  a  subpoena 
to  a  cross  bill,  on  the  clerk  in  court  of  the  plaintiff  to 
the  original  bill,  was  refused,  the  proper  course  being 
to  stay  proceedings  in  the  original  suit,  until  the  cross 
bill  has  been  answered  (Waterton  v.  Croft,  5  Sim. 
502). 

Where  a  bill  was  filed  against  two  partners,  one  of 
whom  was  residing  abroad,  the  court  aUowed  service  on 
the  partner  at  home  to  be  good,  as  against  the  partner 
abroad  (Coles  v.  Gumey,  1  Madd.  187;  Kinder  v. 
Forbes,  2  Beav.  503).  Service  of  the  subpcena,  by 
sending  it  under  cover  to  a  person  to  whom  the  de- 
fendant had  requested  his  letters  to  be  sent,  was  or- 
dered (Hunt  V.  Lever,  5  Ves.  147,  a).  So,  service  at 
the  last  place  of  abode  of  the  defendant's  wife,  was, 
under  the  circumstances,  ordered  (Pulteney  v.  Shelton, 
5  Ves,  147).  When  the  defendants  are  infants,  and 
they  cannot  be  served,  the  court  will  allow  service  on 
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their  mother  (Smith  v.  Marshall,  2  Atk.  70);  or  on 
their  father-in-law  (Thompson  v.  Jones,  8  Ves.  141; 
and  see  Lane  t.  Hardwicke,  5  Bear.  222). 

The  order  is  obtained  on  an  ex  parte  application,  by 
motion,  supported  by  an  affidavit  of  the  facts  ;  and,  if 
granted,  it  is  drawn  up  in  the  visual  way  (see  Part  2, 
chap,  3,  **  Motions  ")  ;  and  a  copy  of  the  order  should, 
at  the  time  of  serving  the  subpoena,  be  served  upon  the 
person  on  whom  the  service  is  to  be  substituted.  In  an 
injunction  suit,  a  motion  to  substitute  service  on  the 
attorney  of  the  plaintiff  at  law,  who  is  abroad,  must  be 
supported  by  an  affidavit  of  merits  (Stephen  v.  Cini,  4 
Ves.  359;  Balls  v.  Strutt,  5  Jur.  1035),  which  should 
be  made  by  the  plaintiff  in  equity,  unless  his  solicitor 
has  personal  knowledge  of  the  merits  (Kenworthy  v.  Jc* 
eunor,  3  Madd.  550). 

Service  abroad."]  By  the  2  Will.  4,  c.  33,  reciting 
that  great  inconvenience  and  delay  of  justice  arise  from 
the  defect  of  jurisdiction  in  courts  of  equity  to  effectuate 
the  service  of  process  in  such  parts  of  the  United  King- 
dom of  Great  Britain  and  Ireland  as  are  not  within  the 
jurisdiction  of  the  said  courts,  it  is  enacted  that  the 
Court  of  Chancery,  if  it  shall  so  think  fit,  upon  special 
motion  of  the  complainant  in  any  suit  which  has  been 
or  shall  be  instituted  in  such  court,  concerning  lands  or 
tenements  or  hereditaments  situate  in  England  or  Wales, 
may  order  that  service  in  any  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  in  the  Isle  of 
Man  respectively,  of  any  subpoena,  letter  missive,  and  of 
all  subsequent  process  to  be  had  thereon,  upon  any  de- 
fendant in  such  suit,  then  residing  in  such  part  of  the 
said  United  Kingdom,  or  Isle  of  Man,  in  which  he,  she, 
or  they  shall  be  so  served,  shall  be  deemed  good  ser- 
vice of  or  be  made  upon  such  defendant  or  defendants, 
upon  such  terms,  and  in  such  manner,  and  at  such 
time  as  to  such  Court  shall  seem  reasonable:  and  that 
thereupon  such  court  may  proceed  upon  such  service  so 
made  as  aforesaid^  as  iiilly  and  as  effectually  as  if  tW 
c3 
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same  had  been  duly  made  within  the  jurisdiction  of  such 
court  (sect.  1). 

By  section  3  it  is  provided,  that  along  with  such 
subpoena  or  letter  missive  served  under  any  such  order 
as  aforesaid,  a  copy  of  the  prayer  of  such  complainant's 
bill  shall  be  served  upon  every  such  defendant;  and 
provided  also,  that  no  process  of  contempt  shall  be  en- 
tered upon  any  such  proceedings  as  hereinbefore  men- 
tioned, nor  any  decree  made  absolute  in  the  said  court, 
without  the  special  order  of  such  court  upon  special  mo- 
tion made  for  such  purpose;  provided  also,  that  nothing 
in  the  act  shall  be  held  to  make  it  compulsory  upon  the 
complainant  or  complainants  in  any  siut  to  serve  with 
process,  or  bring  before  such  court  any  party  or  parties, 
person,  or  persons,  further  or  otherwise  than  such  com* 
plainant  or  complainants  are  now  by  law,  or  the  prac^ 
tice  of  such  court  required  to  do. 

By  the  4  &  5  Will.  IV,  c.  82,  after  reciting  that  it 
was  expedient  to  amend  and  extend  the  2  W2l.  IV,  c. 
33,  it  is  enacted,  that  all  the  provisions  contained  in  the 
said  act,  relating  to  suits  instituted  concerning  lands, 
tenements,  or  hereditaments,  situate  in  England  or 
Wales,  or  in  Ireland  respectively  shall  be  extended  and 
applied  to  all  suits  instituted  concerning  any  charge,  lien, 
judgment,  or  incumbrance  thereon;  or  concerning  any 
money  vested  in  any  government  or  other  public  stock, 
or  pubUc  shares  in  pubHc  companies  or  concerns,  or 
concerning  the  dividends  or  produce  thereof;  and  the 
provisions  in  the  said  act,  authorising  the  said  court  to 
direct  that  such  service  as  is  thereby  authorised  should 
be  deemed  good  service,  are  thereby  extended  to  any  de- 
fendant or  defendants,  in  any  such  suit  or  suits  as  there- 
inbefore mentioned,  who  shall  appear  by  affidavit  to  be 
resident  in  any  place,  specifying  the  same  out  of  the 
United  Songdom  of  Great  Britain  and  Ireland  ;  and 
that  it  shall  be  lawful  for  the  said  court,  on  motion  in 
open  court,  of  any  of  the  complainants  in  any  such  suit, 
founded  upon  an  affidavit  or  affidavits,  and  such  other 
documents  as  may  be  applicable  for  the  purpose  of  ascer- 
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taining  the  residence  of  the  party,  and  the  particulars 
material  to  identify  such  party  and  his  residence,  and 
also  specifying  the  means  whereby  such  service  may  be 
authenticated,  and  especially,  whether  there  are  any 
British  officers,  civil  and  military,  appointed  by  or  serv- 
ing under  her  Majesty,  residing  at  or  near  such  place,  to 
Older  that  service  of  a  subpoena  to  appear  and  answer 
upon  the  party  in  the  manner  thereby  directed,  or,  in 
case  where  the  said  court  shall  deem  fit,  upon  the  re- 
ceiver, steward,  or  other  person  receiving  or  remitting 
the  rents  of  the  lands  or  premises,  if  any,  in  the  suit 
mentioned,  returnable  at  such  time  as  the  said  court  shall 
direct,  shall  be  deemed  good  service  of  such  party,  and 
afterwards,  upon  an  affidavit  of  such  service  had,  to 
order  an  appearance  to  be  entered  for  such  party,  in 
such  manner  and  at  such  time  as  the  said  court  shall 
direct,  and  that  thereupon  it  shall  be  lawful  for  such 
court  to  proceed  upon  such  service,  so  made  as  aforesaid, 
as  folly  and  effectually  as  if  the  same  had  been  duly 
made  within  the  jurisdiction  of  such  court. 

Section  2  enacts,  that  where  it  shall  appear  upon 
affidavit,  to  be  made  to  the  satisfaction  of  the  said  court, 
that  any  defendant  in  any  such  suit  as  thereinbefore 
mentioned,  cannot,  by  reasonable  diligence,  be  per- 
sonally served  with  the  subpoena  to  appear  and  answer, 
or  that  upon  inquiry  at  his  usual  place  of  abode,  he  can- 
not be  found,  so  as  to  be  served  with  such  process;  and 
that  there  is  just  ground  for  believing  that  such  defend- 
ant secretes  or  withdraws  himself,  so  as  to  avoid  being 
served  with  the  process  of  such  court,  then,  and  in  aU 
such  cases,  it  shall  be  lawful  for  the  court  to  order  that 
the  service  of  the  subpoena  to  appear  and  answer,  shall 
be  substituted  in  such  manner  as  the  court  shall  think 
reasonable  and  direct  by  such  order. 

These  statutes  extend  to  Scotland  {Cameron  v.  Ca- 
meron, 2  My.  &  Kee.  289;  Parker  v.  Lloyd,  5  Sim. 
508).  It  would  also  appear  that  they  extend  to  infant 
defendants  {Anderson  v.  Stather,  9  Jur.  860).     Service 
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abroad  of  a  subpoena  to  appear^  was  ordered  under  the 
4  &  5  Will.  IV,  c.  82,  in  a  case  where  English  funds 
were  alleged  to  have  been  improperly  sold  out  and  in« 
vested  in  Austrian  stock,  and  Dutch  and  Portuguese 
bonds  {BoddY.  Webber,  2  Beav.  502).  Where  a  de- 
fendant is  served  with  a  subpcena  under  2  &  3  Will.  IV, 
c.  33.  personal  notice  must  be  given  to  him  before  any 
subsequent  process  is  applied  for  {Hasluck  v.  Stewart, 
6  Sim.  321).  It  would  appear  that  the  court,  under 
the  4  &  5  Will.  IV,  c.  82,  has  a  discretion  to  dispense 
with  evidence  as  to  the  means  by  which  the  service  may 
be  authenticated  (Joseph  v.  Tindal,  13  Law  J.,  N.  S., 
23).  If  the  defendant  neglects  to  appear,  the  court,  on 
motion,  will  order  an  appearance  to  be  entered  for  him 
by  the  Clerk  of  the  Records  and  Writs  {Richards  v, 
Barrett,  8  Jur.  15).  Where  a  defendant  is  served 
abroad,  and  an  appearance  entered  for  him  under  these 
acts,  the  court  will  order  the  bill  to  be  taken  pro  eon* 
fesso  for  want  of  answer,  in  the  same  manner  as  if  the 
subpoena  had  been  served  within  the  jurisdiction  (God- 
son V.  Cook,  7  Sim.  519). 

By  the  recent  orders,  the  power  of  the  Court  of 
Chancery  to  order  service  of  the  subpoena  on  a  defendant 
out  of  the  jurisdiction  is  extended  to  all  suits,  without 
reference  to  the  particular  subject-matter  of  such  suits, 
it  being  ordered,  that,  where  a  defendant  in  any  suit  is 
out  of  the  jurisdiction  of  the  court,  the  court,  upon  ap- 
pUcation,  supported  by  such  evidence  as  shall  satisfy 
the  court  in  what  place  or  country  such  defendant  is  or 
may  probably  be  found,  may  order  that  the  subpoena  to 
appear  to  or  to  appear  to  and  answer  the  bill  may  be 
served  on  such  defendant  in  such  place  or  country  or 
within  such  limits  as  the  court  thinks  fit  to  direct  (33 
ord.  May,  1845,  art.  1). 

Such  order  is  to  limit  a  time  (depending  on  the  place 
or  country  within  which  the  subpoena  is  to  be  served) 
after  service  of  the  subpoena  within  which  such  defend- 
ant is  to  appear  to  the  bill,  and  also  (if  an  answer  be 
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required)  a  time  within  which  such  defeudant  is  to 
plead)  answer^  or  demur,  or  obtain  from  the  court  fur- 
ther time  to  make  his  defence  to  the  bill  (id,  art.  2). 

At  the  time  when  such  subpoena  shall  be  served,  the 
plaintifP  is  also  to  cause  such  defendant  to  be  served  with 
a  copy  of  the  bill  and  a  copy  of  the  order  giving  the 
plaintiff  leave  to  serve  tbe  subpoena  (id,  art.  3). 

And  if  upon  the  expiration  of  the  time  for  appearing 
it  appears  to  the  satisfaction  of  the  court  that  such  de- 
fendant was  duly  served  with  the  subpoena  and  with  a 
copy  of  the  bill  and  a  copy  of  the  order,  the  court  may, 
upon  the  appUcation  of  the  plaintifiP,  order  an  appear- 
ance to  be  entered  for  such  defendant  (id,  art.  4). 

This  order  would  appear,  in  effect,  at  least,  to  en- 
tirely supersede  the  former  statutes.  Upon  an  appli- 
cation, by  motion,  under  the  order,  for  leave  to  serve 
the  subpoena  upon  the  defendant  at  Baden-Baden,  and 
supported  by  an  affidavit  stating  that  the  deponent  had 
been  to  Baden-Baden,  and  that  the  defendant  was  re- 
sident there,  the  court  ordered  service  upon  the  defend- 
ant anywhere  within  the  Grand  Duchy  of  Baden,  and 
that  the  defendant  should  appear  within  six  weeks 
after  service,  and  that  within  six  weeks  from  the  end  of 
that  period,  he  should  plead,  answer,  or  demur,  or  ob- 
tain further  time  to  make  his  defence  (Preston  v.  Dickin- 
son, 9  Jur.  919).  In  such  case,  it  appears,  that  the 
subpoena  must  be  served  within  twelve  weeks  after  the 
date  thereof,  pursuant  to  the  16  order.  May,  1845,  art. 
1  (ibid,)  Upon  an  appUcation  for  leave  to  serve  sub- 
poena upon  defendants  at  Ostend,  and  at  Portobello,  in 
Scotland,  the  court  gave  the  defendants  two  weeks  after 
service  to  appear,  and  six  weeks  after  appearance  to 
answer,  (Jones  v.  Geddes,  9  Jur.  1002).  The  court 
refused  to  order  service  of  a  copy  of  the  bill  on  the 
father  of  six  infant  children  to  be  good  service  upon  the 
infants  (ibid,) 

PeersJ]     If  the  defendant  be  a  peer  or  lord  of  par- 
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liament,  instead  of  proceeding  against  him  by  subpoena 
in  the  ordinary  way,  a  letter-missiye  mnst  be  obtained. 
The  privilege  extends  to  all  Scotch  and  Irish  peers,  not 
members  of  the  House  of  Commons  (Lord  Mihingtoum 
V.  Earl  of  Partmore,  1  V.  &  B.  419;  Bobinson  v.  Lord 
Rokehy,  8  Ves.  601). 

For  this  purpose^  a  petition  {see  form,  p.  2,  Appen- 
dix) is  presented  to  the  Lord  Chancellor  in  the  usual 
way  {see  part  2,  "  Petitions "),  and  he  will  thereupon 
grant  the  letter,  no  order  being  drawn  up.  The  letter* 
missive,  as  also  a  copy  of  the  petition,  and  an  ofiee 
copy  of  the  bill,  must  then  be  served  upon  the  defend- 
ant, or  left  at  his  house ;  and  if  he  neglect  to  appear 
by  the  usual  time,  he  is  served  with  a  subpoena  in  the 
ordinary  manner. 

Where  a  peer  was  beyond  the  jurisdiction,  service  of 
the  subpcBua,  by  leaving  it  at  the  peer's  town  residence, 
was  held  good  service  {Thomas  v.  Earl  Jersey,  2  M.  & 
K.  398;  Davidson  v.  Marchumess  of  Hastings,  2  Keen, 
509). 


Section  3. 

appearance  by  default. 

Until  the  orders  of  the  26th  August,  1841,  if  the 
defendant,  upon  being  served  with  a  subpoena,  refused 
or  neglected  to  appear  thereto  in  due  time,  the  only 
mode  of  proceeding,  for  the  purpose  of  enforcing  an  ap- 
pearance, was  by  process  of  contempt,  as  explained  in 
the  next  chapter.  By  the  8th  of  those  orders,  how- 
ever, if  the  defendant  neglected  to  appear  to  the  sub- 
poena in  due  time,  the  plaintiff  was  at  liberty  to  apply 
to  the  court  for  leave  to  enter  an  appearance  for  the 
defendant,  an  order  for  such  purpose  being  necessary. 
The  8th  order  is  now  abolished  (1  order.  May,  1845); 
but  its  provisions  are  further  extended  by  the  recent 
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orders  of  May,  1845,  under  which  the  plaintiff  is  en- 
titled, upon  the  defendant's  default  in  appearing  to  the 
sabpoena,  to  enter  an  appearance  for  him,  either,  Ist, 
as  of  course;  or  2ndlj,  on  special  order  of  the  court. 

The  following  cases,  decided  under  the  old  order, 
vould  also  appear  to  apply  to  the  present  practice  ; 
namely,  that  such  order  was  not  imperative;  hut  that 
the  plaintiff,  if  he  thought  proper,  might  proceed  to 
enforce  the  defendant's  appearance  hy  attachment,  ac- 
cording to  the  old  practice  {Collins  t.  Brown,  1  Hare, 
315),  as  explained  in  the  next  chapter.  Also,  that  the 
plaintiff  might,  under  such  order,  obtain  lea^  to  enter 
an  appearance  for  the  defendant  to  an  amended  bill 
[Firth  V.  Hopkins,  2  You.  &  Col.  530). 

As  of  CcfUTse^  If  any  defendant,  not  appearing  to  be 
an  infant  or  a  person  of  weak  or  unsound  mind  unable 
of  himself  to  defend  the  suit,  is  when  within  the  juris- 
diction of  the  court  duly  served  with  a  subpoena  to 
appear  to  or  to  appear  to  and  answer  a  bill,  and  refuses 
or  neglects  to  appear  thereto  within  eight  days  after 
such  service,  the  plaintiff  may,  after  the  expiration  of 
such  eight  days,  and  within  three  weeks  from  the  time 
of  such  service,  apply  to  the  Record  and  Writ  Clerk 
to  enter  an  appearance  for  such  defendant ;  and,  no 
appearance  having  been  entered,  the  Record  and  Writ 
Clerk  is  to  enter  such  appearance  accordingly,  upon 
being  satisfied  by  affidavit  that  the  subpoena  was  duly 
served  upon  such  defendant  personally,  or  at  his  dwell- 
ing-house or  usual  place  of  abode  (29  order,  May, 
1845).  The  eight  days  and  three  weeks  mentioned  in 
this  order,  are  to  be  reckoned  exclusive  of  the  day  of 
service  of  the  subpoena  (11  id,,  and  see  13  uf.)  In 
this  case  no  order  to  enter  the  appearance  is  required 
(16  id.  art.  4). 

Any  appearance  entered  at  the  instance  of  the  plain- 
tiff for  a  defendant  who,  at  the  time  of  the  entry  thereof, 
is  an  infant  or  a  person  of  weak  or  unsound  mind,  un- 
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able  of  himself  to  defend  the  suit,  is  irregular  and  of  no 
validitp(30  id.) 

An  affidavit  of  service  of  the  subpoena  is  required. 
The  affidavit  must  state  when,  where,  and  how  such 
subpoena  was  served,  and  by  whom  such  service  was 
effected  (34  id.)  Under  the  old  practice,  it  was  also 
necessary  that  the  affidavit  should  shew,  that  the  copy 
of  the  subpoena  served  contained  a  memorandum  at  the 
foot,  as  required  by  the  general  orders  of  the  Court 
(Beetham  v.  Berrey,  5  Beav.  41;  6  Jur.  92;  Tatham  v. 
Williams,  1  Hare,  159). 

Prepare  an  affidavit  of  service  of  the  subpoena  (see 
form,  p.  17,  Appendix),  which  must  he  filed,  and  an 
office  copy  procured  in  the  usual  way  (see  part  2,  chap. 
3,  "  Affidavits ");  cfter  which,  prepare  an  appearance 
on  a  slip  of  paper  (see  form,  p.  60,  Appendix),  and  take 
it,  together  with  the  office  copy  affidavit,  to  the  Clerk  of 
the  Records  and  Writs,  who,  upon  satisfying  himjself  that 
the  subpoena  has  been  duly  served,  that  the  defendants 
time  for  appearing  has  expired,  and  no  appearance  en-^ 
tered,  unit  enter  the  appearance.     Pay  him  7s, 

On  special  Order."]  If  any  defendant,  not  appearing 
to  be  an  infant  or  a  person  of  weak  or  unsound  mind, 
unable  of  himself  to  defend  the  suit,  is,  when  within  the 
jurisdiction  of  the  Court,  duly  served  with  a  subpoena 
to  appear  to  or  to  appear  to  and  answer  a  bill,  and  re- 
fuses or  neglects  to  appear  thereto  within  eight  days 
after  such  service,  the  plaintiff  may,  after  the  expiration 
of  three  weeks  from  the  time  of  such  service,  or  after 
the  time  allowed  to  such  defendant  for  appearing  has 
expired,  in  any  case  in  which  the  record  and  writ  clerk 
is  not  hereby  required  to  enter  such  appearance,  apply 
to  the  court  for  leave  to  enter  such  appearance  for  such 
defendant ;  and  the  court,  being  satisfied  that  the  sub- 
poena was  duly  served,  and  that  no  appearance  has  been 
entered  for  such  defendant,  may,  if  it  so  thinks  fit,  order 
the  same  accordingly  (29  order.  May,  1845). 
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Under  this  order,  it  will  be  observed,  that  after  the 
expiration  of  three  weeks  from  the  time  of  service  of  the 
subpoena,  a  special  order,  for  leave  to  enter  the  appear- 
ance, must  be  obtained,  on  apphcation  to  the  court. 
So,  where  any  special  circumstances  occur  to  take  the 
case  out  of  the  Record  and  Writ  Clerk's  province  (as, 
perhaps,  upon  substituted  service  of  the  subpcena,  or  the 
like),  a  special  order  must  be  obtained ;  and,  in  such 
case,  the  apphcation  may  be  made  immediately  after 
the  time  allowed  to  the  defendant  for  appearing  has 
expired. 

Under  the  old  practice,  it  has  been  held,  in  several 
cases,  that  the  order  should  be  applied  for  within  a 
reasonable  time  after  service  of  the  subpoena;  and  where 
several  months  had  elapsed  between  the  service  of  the 
subpoena  and  the  application,  the  Court  refused  to  grant 
the  order,  except  on  notice  to  the  defendant  (Rad/ord  v. 
Roberts,  2  Hare,  96;  6  Jur.  1080;  and  see  Sainton  v. 
Parkinson,  12  Law  J.,  N.  S.,  377;  7  Jur.  367).  Under 
similar  circumstances,  on  an  apphcation  to  the  Lord 
Chancellor,  notice  of  the  motion  was  ordered  to  be 
served  on  the  defendant  (Devenish  v.  Devenish,  7  Jur, 
841;  and  see  Mason  v.  Birkell,  id.  1122;  Htishamy, 
Dixon,  1  You.  &  C.  203  ;  Edmonds  v.  Nicoll,  6  Beav. 
334).  Li  a  case,  however,  before  the  Vice-Chancellor 
of  England,  it  was  held,  that  the  mere  circumstance  of 
delay  was  no  ground  for  refusing  the  application  (Bowd- 
ing  V.  Crump,  8  Jur.  567).  But  where  a  delay  of  six 
months  had  occurred,  upon  an  application,  under  the 
new  orders,  before  the  same  Judge,  the  order  was  re- 
fused, and  afresh  subpoena  directed  to  be  served  {Walker 
V.  Hirst,  9  Jur.  1002). 

Where  a  subpoena  to  appear  to  an  amended  bill  is 
served  upon  the  defendant's  solicitor,  the  defendant  being 
abroad,  the  Court  will  not,  under  the  foregoing  order, 
allow  the  plaintiff  to  enter  an  appearance  by  default 
{Marquis  of  Hertford  y,  Suisse,  9.  Jur.  1001). 

The  application  must  be  supported  by  an  affidavit 
of  service  of  the  subpoena,  as  in  the  case  of  an  appew- 
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ance  as  of  course  (antCy  p.  39  )  ;  and  the  court  must 
also  be  satisfied  that  no  appearance  has  been  entered 
for  the  defendant  (29  order,  May,  1845),  for  which 
purpose,  the  affidavit  should  state  that,  upon  inquiry  of 
the  Clerk  of  the  Records  and  Writs,  the  deponent  has 
been  informed  and  believes  that  no  appearance  has 
been  entered  for  the  defendant  {Tatham  v.  WillumSt 
1  Hare,  159;  Tendall  v.  Burch,  6  Jur.  49);  otherwise, 
a  certificate  thereof  must  be  obtained  from  the  Clerk 
of  the  Records  and  Writs. 

The  order  is  obtained  upon  an  ex  parte  application 
to  the  court,  hy  motion.  Prepare  an  affidavit  of  ser- 
vice of  the  subpoena,  as  previously  directed,  which  mast 
be  filed,  and  an  office  copy  procured,  in  the  usual  way; 
after  which  (if  necessary),  obtain  from  the  Clerk  of 
the  Records  and  Writs,  in  whose  division  the  suit  may 
he  (ante,  p.  9),  a  certificate  that  no  appearance  has 
been  entered.  Pay  him  4s.  Give  these,  together  with 
a  motion  paper,  to  counsel,  "  To  move  for  an  order  for 
leave  to  enter  an  appearance  for  the  defendant  (A.  B.) 
by  default."  Draw  up  the  order,  with  the  registrar  of 
the  day,  in  the  tisual  manner  (see part  2,  ^'Motions'*); 
after  which,  prepare  an  appearance  on  a  slip  of  paper 
(see  form,  p.  60,  Appendix),  and  upon  your  producing 
the  order  to  the  Clerk  of  the  Records  and  Writs,  he 
will  enter  the  appearance.     Pay  him  7s. 

When  the  Defendant  absconds.']  In  case  it  appears 
to  the  court  by  sufficient  evidence  that  any  defendant 
against  whom  a  subpoena  to  appear  to,  or  to  appear  to 
and  answer  a  bill,  has  issued,  has  been  vdthin  the  juris- 
diction of  the  court  at  some  time  not  more  than  two 
years  before  the  subpoena  was  issued,  and  that  such  de- 
fendant is  beyond  the  seas,  or  that  upon  inquiry  at  his 
usual  place  of  abode  (if  he  had  any),  or  at  any  other 
place  or  places  where  at  the  time  when  the  subpoena 
was  issued  he  might  probably  have  been  met  with,  he 
could  not  be  found  so  as  to  be  served  vnth  process,  and 
that  in  either  case  there  is  just  ground  to  believe  that 
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SQch  defendant  is  gone  out  of  the  realm,  or  otherwise 
absconded  to  avoid  being  served  with  process,  then  and 
in  sucli  ease  the  court  may  order  that  such  defendant 
do  appear  at  a  certain  day  to  be  named  in  the  order; 
and  a  copy  of  such  order,  together  with  a  notice  thereof 
to  the  effect  set  forth  at  the  foot  of  this  order,  may, 
within  fourteen  days  after  such  order  made,  be  inserted 
in  the  London  Gazette,  and  be  otherwise  published 
as  the  court  directs;  and  in  case  the  defendant  does  not 
appear  within  the  time  limited  by  such  order,  or  within 
such  further  time  as  the  court  appoints,  then,  on  proof 
made  of  such  publication  as  aforesaid  of  the  aforesaid 
order,  the  court  may  order  an  appearance  to  be  entered 
for  the  defendant  on  the  application  of  the  plaintiff  (31 
order,  May,  1845). 

Notice. — "  A.  B.,  take  notice,  that  if  you  do  not 
appear  pursuant  to  the  above  order,  the  plaintiff  may 
enter  an  appearance  for  yon,  and  the  court  may  after- 
wards grant  to  the  plaintiff  such  relief  as  he  may  appear 
to  be  entitled  to  on  his  own  shewing." 

In  support  of  this  application^  an  affidavit  mmt  be 
prepared  (aeeform^  p.  18,  Appendix)  andfiled,  and  an 
office  copy  obtained,  upon  which  counsel  moves,  and 
thereupon  the  court,  if  satisfied,  will  grant  an  order 
directing  the  defendant  to  appear  by  a  certain  day 
therein  named,  which  order  is  drawn  up  in  the  usual 
way  (see  part  2,  chap*  3,  "  Motions").  A  copy  of  the 
order,  and  of  the  foregoing  notice  must  afterwards,  and 
within  fourteen  days  from  the  date  thereof,  be  inserted 
in  the  ^^  London  Gazette,"  and  otherwise  published  as 
the  court  directs;  and  if  the  defendant  neglects  to  appear 
within  the  time  limited,  upon  an  affidavit  of  publication 
of  the  order  and  notice,  the  court  will  order  an  appear- 
OTiee  to  be  entered  for  the  defendant  by  default.  Upon 
production  of  the  order  and  a  pracipe,  the  Clerk  of  the 
Records  and  Writs  will  enter  such  appearance  ac- 
cordingly. 

Infants,  ^c]    If,  upon  default  made  by  a  defendanV. 
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in  not  appearing  to  or  not  answering  a  bill,  it  appears  to 
the  court  that  such  defendant  is  an  infant,  or  a  perMB 
of  weak  or  unsound  mind  not  so  found  bj  inquisitimi, 
so  that  he  is  unable  of  himself  to  defend  the  suit^  the 
court  may,  upon  the  application  of  the  plaintiff,  order 
that  one  of  the  soUcitors  of  the  court  be  assigned  guar- 
dian of  such  defendant,  bj  whom  he  may  appear  to  and 
answer,  or  may  answer  the  bill  and  defend  the  suit 
But  no  such  order  is  to  be  made  unless  it  appears  to 
the  court  on  the  hearing  of  such  application,  that  the 
subpcena  to  appear  to  and  answer  the  bill  was  duly 
serred,  and  that  notice  of  such  application  was,  aflter 
the  expiration  of  the  time  allowed  for  appearing  to,  or 
for  answering  the  bill,  and  at  least  six  days  before  the 
hearing  of  the  .appUcation,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such 
subpoena,  and  (in  the  case  of  such  defendant  being  an 
infant  not  residing  with  or  under  the  care  of  his  father 
or  guardian)  that  notice  of  such  application  was  also 
served  upon  or  left  at  the  dwelHng-house  of  the  father 
or  guardian  of  such  infant,  unless  the  court  at  the  time 
of  hearing  such  application  thinks  fit  to  dispense  with 
such  last-mentioned  service  (32  order,  May,  1845). 

Under  this  order,  the  solicitor  to  the  Suitoi^'  Fund* 
and  not  the  plaintiff's  solicitor,  should  be  assigned  guar- 
dian ad  litem  (Sheppard  v.  Harris^  10  Jur.  24), 

The  six  days  mentioned  in  the  foregoing  order  must 
be  six  clear  days  (16  id.y  art.  48).  As  to  the  practice 
under  the  old  orders,  see  Thomas  v.  Gwynn  (13  Law 
J.,  N.  S.,  79),  Brooks  v.  Jobling  (2  Hare,  155  ;  8  Jur. 
186).  Where  the  guardian  died,  a  special  application 
to  appoint  a  new  guardian  was  necessary  {Needham  v. 
Smith,  6  Beav.  130). 

Where  a  solicitor  of  the  court  is  appointed  guardian, 
the  court  may  direct  that  the  costs  to  be  incurred  in 
the  performance  of  the  duties  of  such  office  shall  be 
borne  and  paid,  either  by  the  parties  or  some  one  or 
more  of  the  parties  to  the  suit  in  which  such  appoint- 
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^1     meot  shall  be  made,  or  out  of  any  fund  in  court  in 

h      wtidk  such  infant  or  person  of  unsound  mind  may  be 

'i     oterested,  and  may  give  directions  for  the  repayment  or 

f      allowance  of  such  costs  as  the  justice  and  circumstances 

of  the  case  may  require  (28  order,  Oct.,  1842).    Under 

tills  order,  in  a  suit  for  a  partition,  the  court  directed 

the  plaintiff  to  pay  the  infant's  costs,  and  charge  them 

on  the  infant's  share  (Robiruon  v.  Jatan^  9  Jur.  224). 

Costs  ofJ]  The  plaintiff,  having  duly  caused  an  ap- 
pearance to  be  entered  for  any  defendant,  is  entitled,  as 
against  the  same  defendant,  to  the  costs  of  and  incident 
to  entering  such  appearance,  whatever  may  be  the  event 
of  the  suit;  and  such  costs  are  to  be  added  to  any  costs 
which  the  plaintiff  may  be  entitled  to  receive  from  such 
defendant,  or  set  off  against  any  costs  which  he  may  be 
ordered  to  pay  to  such  defendant;  but  payment  thereof 
is  not  to  be  otherwise  enforced  without  the  leave  of  the 
court  (35  order.  May,  1845). 

Subsequent  Appearance  by  Defendant.']  A  defendant, 
notwithstanding  that  an  appearance  may  have  been  en- 
tered for  him  by  the  plaintiff,  may  afterwards  enter  an 
appearance  for  himself  in  the  ordinary  way  ;  but  such 
appearance  by  such  defendant  is  not  to  affect  any  pro- 
ceeding doly  taken,  or  any  right  acquired  by  the  plain- 
tiff under  or  after  the  appearance  entered  by  him,  or 
prejudice  the  plaintiff's  right  to  be  allowed  the  costs  of 
the  first  appearance  (36  id.) 
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CHAPTER  II. 

Plaintiff's  Proceedings  on  default  of  AnsweRi 
&c. 

Section  1. 

PROCESS   of   contempt. 

In  what  CasesJ]  If  the  defendant  makes  default  in 
appearing  to  or  answering  a  bill,  or  in  complying  with  a 
decree  or  order  of  the  court,  the  plaintiff  is  entitled  to 
certain  proceedings  against  him,  which  proceedings  are 
termed  "  process  of  contempt." 

With  regard  to  process  of  contempt  for  not  appearing 
to  a  bill,  it  may  in  effect  be  considered  as  supersede<£ 
the  plaintiff,  as  we  have  already  seen  (ante,  p.  38),  being 
now  entitled,  upon  the  defendant's  defaidt^  to  enter  an 
appearance  for  him  in  a  similar  manner  as  at  common 
law.  If  the  plaintiff  thinks  proper,  howeyer,  he  may 
proceed  to  enforce  the  defendant's  appearance  by  at- 
tachment, according  to  the  old  practice  (CoUinsv,  Broum, 
1  Hare,  315;  and  see  16  order.  May,  1845,  art.  3). 

If  a  defendant  neglects  to  plead,  answer,  or  demur, 
to  any  original  or  supplemental  bill,  in  due  time  (see 
Chap.  3,  ^'  Time  to  answer,"  &c.),  after  an  appearance 
has  been  entered  by  or  for  him,  and  procures  no  enlarge- 
ment of  the  time  allowed,  an  attachment  may  be  issued 
against  him,  and  he  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  court  (16  order.  May,  1845,  art. 
13);  and  the  like,  if  the  defendant  neglects  to  plead, 
answer,  or  demur,  in  due  time,  to  an  amended  bill  (id. 
arts.  14,  15,  16). 
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Formerly,  the  ordinary  process  of  contempt  was  by  writ 
of  attachment,  attachment  with  proclamations,  commis- 
sion of  rebellion,  sergeant-at-arms,  and  sequestration.  By 
the  6th  order,  26th  August,  1841,  however,  it  is  ordered, 
"  That  no  writ  of  attachment  with  proclamations,  nor  any 
writ  of  rebellion,  be  hereafter  issued  for  the  purpose  of 
compelling  obedience  to  any  process,  order  or  decree  of  the 
court."  Process  of  contempt,  therefore,  as  against  ordi- 
nary persons,  is  now  in  all  cases  reduced  to,  1st,  writ 
of  attachment;  2nd,  sergeant-at-arms;  and  3rd,  se- 
questration. 

1.  Writ  of  Attachment. 

Nature  ofJ]  This  writ  is  directed  to  the  sheriff  of  the 
county  in  which  the  defendant  resides,  commanding  him 
to  attach  the  defendant,  so  as  to  have  him  before  the 
court  on  a  particular  day  therein  mentioned.  All  pro- 
cess to  be  made  upon  any  contempt  is  to  be  made  out 
into  the  proper  county  where  the  party  against  whom 
the  same  process  issueth  shall  be  resident  or  dwelling, 
unless  he  shall  be  then  in  or  about  London;  in  which 

case,  it  may  be  directed  into  the  county  where  he  shall 

then  be  (Beam.  ord.  199). 
The  form  of  the  writ  is  the  same,  whether  it  be  for 

want  of  appearance  or  answer,  or  for  non-compliance 

with  a  decree  or  order,  but  the  indorsement  expresses 

the  object  of  it. 

Return  o/.]  By  the  1  Will.  IV,  c.  36,  rule  3,  it  is 
enacted,  ''That  the  party  prosecuting  any  contempt 
shall  be  at  liberty,  without  order,  to  sue  forth  the  several 
writs  in  process  of  contempt  returnable  immediately,  in 
case  the  party  in  contempt  resides,  or  is  in  London,  or 
within  twenty  miles  thereof;  and  that  in  other  cases, 
the  party  prosecuting  a  contempt  shall  be  at  liberty, 
without  order,  to  sue  forth  such  several  writs,  returnable 
in  vacation,  provided  that  there  be  fifteen  days  between 
the  teste  and  the  return  of  each  of  such  writs."  Under 
this  act  it  appears,  that  if  the  party  in  contempt  Tes\&^% 
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or  is  in  London,  or  within  twenty  miles  thereof,  the  wiit 
may  be  made  returnable  immediately,  as  well  in  term  as 
vacation;  but  that,  when  the  par^  is  beyond  twentf 
miles  from  London,  there  must  be  fifteen  days  between 
the  date  and  return  of  the  writ,  if  returnable  in  mm- 
tiofi;  or,  if  in  femt,  that  it  can  only  be  made  retuiih 
able  on  the  general  return  days,  in  which  case  it  is 
not  necessary  that  there  should  be  fifteen  days  between 
the  date  and  return,  unless  it  is  intended  to  ta^e  the  bill 
pro  confesso,  as  hereinafter  directed.  The  fifteen  di^ 
must  be  fifteen  entire  days  {Mootham  v.  Waskeit^  1 
Mer.  243).  The  writ  must,  at  the  latest,  be  retuniable 
by  the  last  return  of  the  term  following  that  in  whicb 
it  is  dated,  and  if  made  returnable  ^^  immediately,**  it 
is  only  in  force  until  such  last  return  of  the  following 
term. 

There  are  usually  two  general  return  days  appointed 
in  each  Term  for  the  return  of  writs  issuing  out  of  the 
Record  and  Writ  Clerk's  Office.  These  return  days  are 
not  fixed,  but  vary  each  year  according  to  the  calendar. 
The  return  days  for  the  present  year  (1846)  are  as  fol- 
lows:— Hilary  Term;  I,  "In  eight  days  after  Saint 
Hilary  next  ensuing;"  2,  "  In  fifteen  days  after  Saint 
Hilary  next  ensuing."  Easter  Term;  1,  "In  fifteen 
days  after  Easter  next  ensuing;'*  2,  "  In  three  weeks 
after  Easter  next  ensuing.-^'  Trinity  Term;  1,  "On 
the  morrow  of  the  Holy  Trinity  next  ensuing.*'  M- 
chaelmas  Term;  1,  "On  the  morrow  of  All  Souls  next 
ensuing;"  2,  "  In  eight  days  after  St.  Martin  next  en- 
suing." These  return  days  will  fall  as  follows: — Hilary 
Term,  first  return  day,  the  21st  of  January;  second 
return,  the  28th  of  January.  Easter  Term,  first  return 
day,  the  27th  of  April;  second  return  day,  the  3rd  of 
May.  Trinity  Term,  first  return  day,  the  8th  of  June* 
Michaelmas  Term,  first  return  day,  the  3rd  of  Novem- 
ber; second  return  day,  the  19th  of  November.  The 
words  in  commas  are  to  be  inserted  in  the  writ. 

How  prepared  and  iuued.']    This  writ  issues  without 
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order  (Gilb.  For.  Rom.  81;  Edwards  \,  Pool,  2  Dick. 
693).  It  formerlj  required  to  be  sealed  with  the 
great  seal»  and  was  prepared  by  the  clerk  in  court,  upon 
nimishing  him  with  the  necessary  instructions.  By 
the  16th  order,  26th  October,  184*2,  however,  it  is  or- 
dered, that  this  duty  shall  in  future  be  performed  by 
the  solicitors  of  the  court,  in  all  cases  where  the  parties 
sue  or  defend  by  solicitors,  and  by  the  parties  themselves 
in  all  cases  where  they  sue  or  defend  in  person. 

By  the  4th  id.  it  is  ordered,  "That  the  Clerks  of 
Records  and  Writs  shall  forthwith  provide  a  seal  in  such 
form,  and  bearing  such  impression  as  the  Lord  Chan- 
cellor shall  approve  of;  and  that  any  person  desirous  of 
suing  out  any  writ  which  has  heretofore  been  issued  out 
of  the  Six  Clerks'  Office,  may  prepare  the  same  in  the 
present  form,  or  in  such  other  form  as  the  Lord  Chan- 
cellor may  hereafter  direct,  and  may  present  such  writ 
for  sealing  to  the  Clerk  of  Records  and  Writs  in  whose 
division  the  cause  is,  and  such  writs  shall  henceforth  be 
open  writs,  and  it  shall  no  longer  be  necessary  for  the 
Lord  Chancellor  to  sign  any  such  writ,  and  that  the 
Clerk  of  Records  and  Writs  to  whom  any  such  writ 
shall  be  presented  for  seaUng,  shall  thereupon  ascertain 
whether  such  writ  is  correct  in  form,  and  whether  the 
person  presenting  the  same  is  according  to  the  course 
and  practice  of  the  court  entitled  to  sue  out  the  same; 
and  in  case  it  shall  appear  that  such  writ  is  correct  in 
form,  and  that  the  person  is  entitled  to  sue  out  the 
same,  such  writ  shall  be  forthwith  sealed  with  such  seal 
as  aforesaid,  and  shall,  when  so  sealed,  have  the  same 
force  and  validity  as  such  writ  now  has,  when  sealed 
with  the  great  seal." 

The  writ  must  be  indorsed  with  the  name  and  address 
of  the  soUcitor,  or  other  party  issuing  it  {id,  1 7,  20), 
as  previously  directed  with  respect  to  a  bill  {ante,  p. 
8).  The  nature  of  the  writ  must  also  be  expressed  by 
indorsement  on  the  back.  At  the  time  of  sealing  the 
writ  a  praecipe  must  be  left  with  the  Clerk  of  the  Re- 
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cords  and  Writs.  The  attachment  must  be  entered 
with  the  Clerk  of  the  Entries  before  it  is  issaed,  othe^ 
wise  it  is  irregular  (Beam  ord.  110;  Smith  y.  Thon^mm, 
4  Madd.  179). 

Obtain  a  writ,  which  may  be  had  at  the  law  sta- 
tioner^Sy  and  fill  it  in,  as  in  form  p.  43,  Appendix;  or 
the  back  indorse  the  name  and  address  of  the  solieitor 
and  agent,  and  also  the  nature  of  the  writ  (see  form,  p, 
43,  Appendix);  after  which,  prepare  two  praecipes  w 
slips  of  paper  (see  form,  p.  44,  Appendix).  Take  the 
writ  and  precipes  to  the  Clerk  of  the  Entries  in  the 
Registrar's  Office,  and  he  will  file  one  of  the  preenapa 
and  mark  the  writ  as  entered.  Pay  him  2d.  The  other 
pr€Bcipe,  together  with  the  writ,  is  then  taken  to  the 
Clerk  of  the  Records  and  Writs,  in  whose  division  tie 
suit  may  be  (ante,  p.  9),  and  he  will  seal  the  writ  and 
file  the  praecipe.  Pay  him  8s.  When  the  attachment 
is  for  want  of  an  appearance,  an  office  copy  affidavii  of 
service  of  the  subpoena  (see  form,  p.  17,  Appendix)  mmst 
be  left  toith  the  Clerk  of  the  Records  and  Writs  at  the 
time  of  sealing  the  attachment. 

Special  Order  for."]  If  there  is  just  reason  to  beliere 
that  any  defendant  means  to  abscond  before  answering 
the  bill,  the  court  may,  on  the  ex  parte  application 
of  the  plaintiff,  at  any  time  after  appearance  has  been 
entered  for  such  defendant  by  the  plaintiff,  order  an 
attachment  for  want  of  answer  to  issue  against  him;  and 
such  attachment  is  to  be  made  returnable  at  such  time 
as  the  court  directs  (72  order.  May,  1845). 

How  executed  J]  As  soon  as  the  attachment  is  sealed, 
it  is  forwarded  to  the  under-sheriff  of  the  county  into 
which  it  issues,  by  whom  it  is  executed. 

When  bailable.']  If  the  attachment  is  for  want  of 
appearance  or  answer,  the  sheriff  may  take  bail  for  the 
defendant's  appearance  at  the  return  of  the  writ,  but  is 
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not  compellable  to  do  so  {Studd  v.  Acton,  1  H.  Black. 
468).  An  attachment  for  non-performance  of  a  decree, 
however,  is  not  bailable  (Harr.  120). 

How  returned.]  If  the  writ  is  returnable  on  a  given 
day,  the  sheriiF  may,  after  that  day,  be  called  upon  to 
return  it.  If  returnable  ''  immediately/'  he  may  be 
called  upon  to  return  it  on  the  fifth  day  after  it  is  lodged 
with  him.  For  this  purpose  an  order  is  obtained,  either 
i^KTft  motion  or  petition  as  of  course,  and  is  draum  up 
in  the  ordinary  way  (see  part  2,  "  Motions  ").  A  copy 
of  the  order  is  served  upon  the  under-sheriff,  and  if,  by 
the  time  therein  limited,  he  neglects  to  return  the  unit, 
upon  an  affidavit  of  service  of  the  order  {see  form,  p,  1 7, 
Appendix),  the  plaintiff  moves,  on  notice,  for  an  order 
to  make  the  sheriff  personally  responsible  for  the  conse* 
quences  which  will  be  granted  with  costs.  If  the  sheriff 
makes  his  return,  it  is  indorsed  on  the  back  of  the  writ, 
and  is  signed  by  him. 

There  arc  three  ways  in  which  the  sheriff  may  return 
the  writ;  1st,  If  he  takes  the  defendant  and  accepts 
bail,  he  returns,  ''I  have  attached  the  within-named 
(A.  B.)  as  within  I  am  commanded,  whose  body  I  have 
ready/'  2nd,  If  he  arrests  the  defendant  and  sends  him 
to  prison,  or  finding  him  in  custody  detains  him,  he  re- 
tarns,  "  I  have  attached  the  within-named  (A.  B.)  as 
within  I  am  commanded,  whose  body  remains  in  Her 
Majesty's  gaol  for  my  county  of  ,  under  my 

custody."  3rd,  If  he  is  unable  to  find  the  defendant, 
he  returns  "  non  est  inventus,^*  As  the  subsequent  pro- 
ceedings founded  on  the  sheriff's  return  are  different  in 
each  of  the  above  cases,  it  will  be  necessary  to  treat  of 
them  separately. 

1st.  If  the  sheriff  returns  that  he  has  attached  the 
defendant,  whose  body  he  has  ready,  the  next  step  is  to 
move  for  an  order  for  the  messenger  to  bring  the  de- 
fendant to  the  bar  of  the  court  to  answer  his  contempt. 
No  order,  however,  is  hereafter  to  be  made  for  a  mes- 
d2 
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senger,  to  take  the  body  of  the  defendant  for  the  pur- 
pose of  compelling  him  to  appear  to  the  bill  (7  onlerj 
Aug.  1841). 

For  this  purpose,  a  brief  is  given  to  counsel,  "  To 
tnove  that  the  messenger  attending  the  court  mag  n^ppre- 
hend  the  defendant,  and  bring  him  to  the  bar  of  the 
court  to  answer  his  contetnpt,''  This  is  a  motion  as  of 
course,  and  the  order  is  granted  upon  production  of  the 
attachment  as  returned  by  the  sheriff.  If  the  messenger 
is  apprized  of  the  motion,  he  usually  draws  up  the  order 
and  obtains  the  warrant  for  the  defendant's  apprehen' 
sion,  which  he  executes  by  bringing  the  defendant  to  the 
bar  of  the  court.  The  messenger  is  only  ordered  in  those 
cases  where  the  sheriff  takes  bail  of  the  defendant,  but 
not  when  the  defendant  is  in  actual  custody.  Hie  mes- 
senger is  entitled  to  6s.  Sd.  per  day,  and  6^.  per  mile  for 
his  travelling  expenses. 

If  any  defendant,  being  in  custody  of  the  serjeant-at- 
arms  or  of  a  messenger  under  an  attachment  for  want  of 
his  answer,  is  not  brought  to  the  bar  of  the  court  within 
ten  days  after  he  was  taken  into  custody,  he  is  to  be 
discharged  out  of  custody  by  the  serjeant-at-arms  or 
messenger  in  whose  custody  he  is,  without  payment  by 
him  of  the  costs  of  his  contempt,  which  in  such  case 
are  to  be  paid  by  the  plaintiff;  but  if  such  defendant 
does  not  put  in  his  answer  within  eight  days  after  such 
discharge,  the  plaintiff  may  cause  a  new  attachment  to 
be  issued  against  him  for  want  of  his  answer.  (73  order. 
May,  1845,  and  see  1  Will.  4.  c.  36,  sec.  15,  r.  5). 

Upon  the  defendant  being  brought  into  court,  the 
plaintiff  moves  that  he  may  be  turned  over  to  the 
Queen's  Prison*  until  he  shall  clear  his  contempt,  which 
will  be  ordered  accordingly,  and  thereupon  the  messen- 

*  Formerly  all  persons  committed  from  the  Court  of  Chancery 
for  contempt,  were  handed  over  to  the  custody  of  the  warden  of  the 
Fleet  Prison.  By  the  5  &  6  Vict.  c.  22,  whereby  the  Fleet  and 
Marshalsea  Prisons  are  abolished,  such  persons  are  in  fiiture  to  be 
committed  to  the  Queen's  Bench  Prison,  which  is  henceforth  to 
called  the  ''  Queen's  Prison.'' 
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ger  hands  the  defendant  over  to  the  tipstaff,  who  trans- 
fers him  to  the  custody  of  the  keeper  of  the  Queen's 
Prison;  afler  which,  a  sequestration  issues  {Holme  v. 
Cardwell,  3  Madd.  114),  as  hereinafter  directed.  If  the 
attachment,  however,  is  for  want  of  answer,  the  plaintiff 
movea  for  a  habeas  corpus  to  bring  the  defendant  into 
court,  in  order  to  take  the  bill  pro  eon/esso  (see  "  Bill 
pro  confeaw"). 

If  the  messenger  is  unable  to  find  the  defendant,  upon 
bis  return  thereof,  the  plaintiff  is  entitled  to  move  as  of 
course  for  a  seneant-at-arms  (Sambroke  v.  Ekins,  Dick. 
68),  as  hereinafter  directed. 

2nd]y.  If  the  sheriff  returns  that  he  has  attached  the 
defendant  and  sent  him  to  prison,  or  detained  him  in 
custody,  instead  of  moving  for  a  messenger,  the  plaintiff 
moves  for  a  habeas  corpus  to  bring  the  defendant  into 
court,  and  vpon  the  defendant  being  brought  up,  the 
court  on  motion  wiU  order  him  to  be  turned  over  to  the 
Queen*s  Prison,  and  thereupon  a  sequestration  will  be 
ordered.  If  the  attachment,  however,  is  for  want  of 
answer,  the  defendant  is  again  brought  up  by  habeas 
corpus,  and  the  court  will  thereupon  order  the  bill  to  be 
taken  pro  confesso  (see  ^^ Bill  pro  confesso").  The 
bill  will  not  be  ordered  to  be  taken  pro  confesso  until 
the  return  of  the  second  habeas  (Billon  v.  Bennett,  4 
Sim.  17). 

If  any  defendant  be  in  prison  under,  or  being  already 
in  prison  be  detained  under  an  attachment  for  not  an- 
swering, and  be  not  brought  to  the  bar  of  the  court 
within  thirtv  days  from  the  time  of  his  being  actually  in 
custody  or  detained  (being  already  in  custody  under  such 
attachment),  he  is  to  be  cQscharged  from  the  process  for 
want  of  answer  under  which  he  was  arrested  or  detained 
by  the  sheriff,  gaoler,  or  keeper  of  the  gaol  in  whose 
custody  he  is,  without  payment  of  the  costs  of  his  con- 
tempt, which  in  such  case  are  to  be  paid  by  the  plaintiff; 
bnt  if  such  defendant  does  not  put  in  his  answer  within 
eight  days  afler  such  discharge,  the  plaintiff  may  c&u^e 
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a  new  attachment  to  be  issued  against  him  for  want  of 
his  answer  (74  order,  May,  1845;  and  see  1  Will.  4, 
c.  36,  sec.  15^  rule  5).  Under  the  old  practice,  it  baa 
been  held,  that  bringing  the  defendant  before  the  joclgv 
at  his  private  residence,  during  vacation,  waa  a  saffi-. 
cient  compliance  with  the  act,  requiring  the  defendant 
to  be  brought "  to  the  bar  of  the  court"  {ClarkeY.  Clarkh 
4  Beav.  497;  1  Phil.  116);  also,  that  it  is  wholly  iift« 
material  whether  this  be  done  on  a  seal  day  or  not 
(Needham  v.  Needham,  10  Jur.  81). 

3rd.  If  the  sheriff  returns  non  est  irwentus  to  the  i^ 
tachment,  the  next  process,  formerly,  was  the  writ  of 
proclamation,  which  was  followed  by  commission  of  re- 
bellion. As  we  have  already  seen,  (ante,  p.  47),  these 
writs  are  now  abolished;  the  next  step,  therefore,  is  the 
aeijeant-at-arms. 

hj  the  9th  order,  26  August,  1841,  however,  it  isj 
ordered,  **  That  upon  the  sheriff's  return  non  est  tiNMi^. 
tm  to  an  attachment  issued  against  the  defendant  ior 
not  answering  the  bill,  and  upon  affidavit  made,  that  doft 
diligence  was  used  to  ascertain  where  such  defcmdani 
was  at  the  time  of  issuing  such  writ,  and  in  endeavourii^ 
to  apprehend  such  defendant  under  the  same,  and  ihajt 
the  person  suing  forth  such  writ,  verily  belieyed,  at  ths 
time  of  suing  forth  the  same,  that  such  defendant  was 
in  the  county  into  which  such  writ  was  issued,  the  plaii^ 
tiff  shall  be  entitled  to  a  writ  of  sequestration  in  the  same 
manner,  that  he  is  now  entitled  to  such  writ,  upon  the 
like  return  made  by  the  serjeant-at-arms." 

When  the  process  is  for  non-performance  of  a  deonta 
or  order,  upon  the  sheriff's  return  non  est  inventv9  to  a. 
writ  of  attachment,  the  party  prosecuting  such  ordw  or 
decree  is  entitled,  at  his  option,  either  to  a  commissioik 
of  sequestration  in  the  first  instance,  or  to  the  seijeant- 
at-arms  and  such  other  process  as  he  hath  hither^)  been 
entitled  to  upon  a  return  non  est  inventus  to  a  coaenniS' 
sion  of  rebellion  (11th  order,  11  April,  1842). 
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2.  Serjeant-at'ArtM. 

This  is  a  prerogative  process,  and  cannot  issue  with- 
out order  (Gilb.  For.  Rom.  81).  As  we  have  already* 
seen,  if  the  messenger  is  unable  to  find  the  defendant, 
opon  his  return  thereof,  the  plaintiff  is  entitled  to  an 
order,  as  of  course,  for  the  serjeant-at-arms.  So,  upon 
die  sheriff^s  return  non  est  inventus  to  an  attachment, 
the  plaintiff  is  entitled  to  an  order  for  the  like  purpose. 
No  order,  however,  is  hereafter  to  be  made  for  the  ser- 
jeant-at-arms to  take  the  body  of  the  defendant  for  the 
purpose  of  compelling  him  to  appear  to  the  bill  (7  order, 
Aug.  1841). 

How  obtained,']  The  order  may  be  obtained  either  by 
motion  or  petition,  upon  production  of  the  attachment 
and  return,  and  is  drawn  up  and  entered  in  the  usual 
way  (see part  2,  "  Motions*');  after  which,  it  is  handed 
to  the  serjeant-at-arms  or  his  deputy,  who  will  there- 
Mpon  procure  the  warrant  and  proceed  to  execute  it. 

If  the  defendant  is  taken  upon  this  process,  he  is 
brought  into  court  by  the  serjeant-at-arms,  and  the 
plaintiff  moves  that  he  may  be  turned  over  to  the 
Queen's  Prison,  which  will  be  ordered  accordingly,  and 
thereupon  a  sequestration  issues.  If  the  process,  how- 
ever, is  for  want  of  answer,  the  defendant  is  brought  up 
by  habeas  corpus,  and  thereupon  the  bill  will  be  ordered 
to  be  taken  jjro  confesso  (see  **  Bill  pro  confesso**). 

If  the  defendant  is  taken  into  custody  by  the  serjeant- 
at-arms,  the  plaintiff  must,  within  ten  days  after,  or,  if 
the  last  of  such  ten  days  sbafl  happen  out  of  term,  then 
within  the  first  four  days  of  the  next  ensuing  term,  cause 
the  defendant  to  be  brought  to  the  bar  of  the  court,  or 
in  default  the  defendant  is  entitled  to  be  discharged, 
without  payment  of  costs  (1  Will.  4,  c.  36,  sec.  15,  r.  5; 
and  see  73  order.  May,  1845). 

If  the  serjeant-at-arms  finds  the  defendant  in  custody, 
he  lodges  a  detainer  against  him,  and  returns  the  writ 
accordingly  aJfier  which  the  defendant  is  broughl  uo  )air 
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habeas  and  turned  orer  to  the  Queen's  Prison,  and  tte 
bin  taken |xro  ami/^mo  (see  ''BUI  pro  emtfemo**). 

If  the  seijeant-at-anns  letuns  mom,  eoi  vmemiuBf  Iha 
next  process  is  the  sequestration. 

3.  Sequettraium, 

Nature  qfJ]  This  is  also  a  prerogative  process,  and  is 
directed  to  certain  commissioners  therein  named,  em- 
powering them  to  enter  upon  the  defendant's  real  estates, 
and  sequester  the  rents  thereof,  as  also  his  goodst,  chat- 
tels, and  personal  estate,  and  keep  the  same  until  the 
defendant  shall  dear  his  contempt.  The  writ  has  no. 
return. 

When  granted.']  This  writ  will  be  granted,  as  of 
course,  upon  a  return  non  est  inventus  hj  the  seijeant« 
at-arms.  When  the  process  is  for  non-performance  of 
a  decree  or  order,  it  will  also  be  granted  upon  a  like  re- 
turn to  an  attadbment  (11th  order,  11  April,  1842). 
Where  the  serjeant-at-arms,  after  haying  taken  the  de- 
fendant suffered  him  to  escape,  upon  the  plaintiff  moving 
for  a  sequestration,  the  court  said  there  must  be  a  second 
order  for  the  serjeant-at-arms  (Morris  t.  Smith,  8  Sim. 
33). 

Order /or,  how  obtained.']  An  order  for  this  writ  must 
be  obtained  previous  to  its  being  issued.  For  thispmt- 
pose,  the  return  of  the  serjeant-at-arms  must  he  filed  at 
the  Report  office  and  an  office  copy  obtained,  upon  which 
the  plaintiff  moves,  as  of  course,  for  the  order,  which  is 
drawn  up  and  entered  in  the  usual  way  (see  pari  2, 
"Motions'^).  The  return  of  the  serjeant-at-arms  must 
be  filed  before  the  motion  is  made  {Floyder  v.  Nannie, 
3  Atk.  569).  The  order,  it  would  appear,  cannot  be 
obtained  on  petition  (Beam.  ord.  215;  Harr.  138). 

How  prepared  and  issued.']  Formerly  this  writ  wus 
prepared  by  the  clerk  in  court,  upon  Airnishing  him 
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with  the  order'  and  necessary  instractions.     It  is  in 
Atare,  however,  to  be  prepared  by  the  solicitor  (16 
onL,  26th  Oct.  1842),  and  mnst  be  indorsed  with  the 
name  and  address  of  snch    solicitor  (17th  id,),  after 
which  it  is  to  be  sealed  by  the  clerk  of  the  records  and 
writs  (4th  id.),  and  in  these  respects  the  same  observa- 
tions will  apply  as  in  the  case  of  an  attachment  (antet 
p.  48).     A  prsedpe  must  also  be  prepared  and  left  with 
the  derk  of  the  records  and  writs  at  the  time  of  sealing 
the  writ. 

Obtain  a  unity  which  may  he  had  at  the  law  stationer^ s, 
and  Jill  it  in  as  in  Form,  p.  44,  Appendix,  and  on  the 
hack  indorse  the  name  and  address  of  the  solicitor  and 
agent ;  after  which,  prepare  a  pracipe  on  a  slip  of  paper 
(see  Form,  p.  45,  Appendix).  Take  the  writ,  pr€Beipe, 
and  order  to  the  clerk  of  the  records  and  writs,  in  whose 
division  the  suit  may  be  (ante,  p.  9),  and  he  will  seal 
the  writ  and  file  the  pracipe  and  order.  Pay  him  1 1. 
As  this  writ  necessarily  varies  according  to  the  nature 
of  the  order,  it  will  be  advisable,  if  there  is  any  diffi- 
culty in  preparing  it,  to  get  it  settled  by  the  clerk  of 
the  records  and  writs  previous  to  its  being  engrossed. 


4.  Against  particular  Persons. 

Having  treated  of  the  usual  process  of  contempt  as 
against  ordinary  persons,  it  will  be  now  necessary  to 
consider  what  process  is  adopted  against  persons  who 
are  eitiier  privileged,  or  labour  under  certain  legal  disa- 
Inlities. 

Peers,  ^c]  If  the  defendant  be  a  peer  of  the  reahn, 
or  member  of  parliament,  instead  of  proceeding  against 
hhn  by  the  ordinary  process  of  attachment,  the  plaintiff 
must  proceed  by  sequestration  nisi  and  absolute. 

TJ^  order  for  this  purpose  is  obtained  upon  motion  as 
of  course,  and  is  drawn  up  and  entered  in  the  usual  way 
(see  *' Motions**)  i  after  which,  a  copy  thereof  must  be 
d3 
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9€tFved  upon  the  defendant  pereonaUy,  FonnerIj»  whni 
the  defendant  could  not  be  serred  peraonallj,  serrifiQ  op 
his  clerk  in  court  waa  subatituted  {MarquU  ef  Xorttami 
▼•  CUirfitrth,  5  Yes.  113;  Thomas  ▼.  Earl  Jersey,  2  Mr 
h  K.  398).  If  the  procesa  ia  for  want  of  anawer,  &  ceN 
tifioate  moat  be  obtained  from  the  clerk  of  the  lecoida 
and  writa  that  no  auswer  is  filed. 

If  the  defendant  n^lects  to  shew  cause  within  eight 
daya  after  aervice  of  the  order,  the  plaintiff  majr  aiovi^ 
aa  of  course^  to  make  the  sequestration  absolute^  Ar 
this  purpose,  an  afidavit  of  service  of  the  order  nsusi  be 
made  and  fled  (see  form,  p.  \7,  Jppendiat),  and  am 
office  copy  obtained^  as  also  a  certificate  from  the  regis^ 
tra/r  that  there  is  no  order  entered  with  him  to  siem 
coMse  to  the  contrary,  and  if  the  process  is  for  wami  ef 
OMSwer,  a  further  certificate  that  no  answer  is  jUad  wmsit 
be  obtained. 

Aa  soon  as  the  order  absolute  is  obtained,  the  aequMh 
tration  ia  issued  in  the  usual  way  aa  prcTioualy  diroetad 
{^mte,  p.  56). 

Corporations,"]  If  a  bill  be  filed  against  a  corp(Hratiaa» 
instead  of  proceeding  by  attachment,  a  distringas  must 
be  issued. 

This  writ  issues  without  order,  and  is  made  return- 
able in  the  same  manner  as  an  attachment  (ante,  p.  47)* 
It  is  to  be  prepared  by  the  solicitor  (16th  ord.,  Miii 
Oqt.,  1842),  and  must  be  indorsed  with  the  name  and 
address  of  such  solicitor  (17th  id,),  after  which  it  ia  to 
be  sealed  by  the  clerk  of  the  records  and  writs  (4th  id.) 
The  object  of  the  writ  must  also  be  expressed  by  indorse- 
ment on  the  back,  and  the  writ  must  be  entered  with 
the  clerk  of  the  entries.  At  the  time  of  sealing  it  a 
praecipe  must  be  left  with  the  clerk  of  the  reeorda  and 
writs.  In  these  respects  the  same  observalioaa  will 
apply  as  in  the  case  of  an  attachment  (ante,  p.  48). 

Obtain  a  writ,  which  may  be  had  at  the  htw  star- 
tioner's,  and  fill  it  in  as  in  form,  p.  45,  JppeneN»,  and 
on  the  back  indorse  the  name  and  address  nfthe  solidtmr 
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tmd  agent,  and  also  the  nature  of  the  writ  (see  Fonn, 
JfpenduB,  p.  43);  after  which  prepare  a  pracipe  on  a 
9^  of  paper  {see  Form,  p,  46,  Appendix),  Take  the 
writ  aJN?  praecipe  to  the  clerk  of  the  records  and  writs 
m  whose  division  the  suit  may  be,  and  he  will  seal  the 
tsfii  and  file  the  preseipe.  Pay  him  £\.  When  the 
distringas  is  for  want  of  appearance,  a  similar  affidatit  of 
service  of  the  subpoena  must  be  left  with  the  clerk  of  the 
records  and  writs,  as  in  the  case  of  an  attachment. 

Upon  the  return  of  this  writ,  an  alias  distringas  and 
then  a  pluries  is  issued,  and  upon  the  return  of  the  lat^ 
tor,  if  defimlt  is  mad^  a  sequestration  issues  in  the 
usual  waj. 

Married  Women,']  Where  a  bill  is  filed  against  hus- 
band and  wife,  if  the  wife  neglect  to  appear,  an  attach- 
ment issues  against  the  husband  in  the  usual  way,  he 
being  at  liberty  to  appear  for  his  wife.  So,  if  the  wife 
n^lect  to  answer,  an  attachment  issues,  as  of  course, 
against  the  husband.  If  the  husband,  however,  can 
satisfy  the  court  that  he  is  unable  to  prevail  upon  his 
wife  to  answer,  the  court  will  relieve  him  from  the  con- 
sequences of  his  wife's  contumacy  {Emery  v.  Wase,  5 
Ves.  846).  In  such  case  he  must  apply  specially,  upon 
notice  to  the  wife  and  the  plaintiff,  and  upon  affidavit 
that  be  does  not  collude  with  her  and  is  unable  to  pre- 
vail on  her  to  answer,  for  an  order  that  the  wife  may 
answer  separately,  and  that  he  may  not  be  liable  to 
process  if  she  neglects  to  answer,  which  will  be  ordered 
accordingly  {Barry  v.  Cane,  8  Madd.  472;  Garey  v. 
Whittingham,  1  S.  &  S.  163).  The  application  maybe 
supported  by  a  passage  from  the  husband's  answer  (t6uf.) 
The  plaintiff,  if  he  vdsh  it,  may  also  obtain  a  similar 
order  upon  motion,  with  notice  {Woodward  v.  Conehear, 
8  Jar.  642). 

Where  the  husband  is  abroad,  the  plaintiff  must,  be- 
ibre  an  attachment  can  issue  against  the  wife,  obtain  an 
order,  on  notice  to  the  wife,  that  she  may  answer  sepa- 
rately {Bunyan  v.  Mortimer,  6  Madd.  278).    So,  aftw 
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a  jomt  answer  by  haslmnd  and  wife,  if  the  bill  be 
amended  and  the  husband  abroad,  an  order  must  be  ol^ 
lamed  for  the  wife  to  answer  separately;  and  in  such 
ease,  sendee  of  the  snbpeena  on  the  wife  will  be  ordered 
{Tarleton  v.  Dyer,  10  Ves.  442). 

After  an  order  to  answer  separately,  the  wife  is  enti- 
tled to  the  fnll  time  allowed  by  the  court  for  answering 
{Jackdtm  Y.  Haworth,  I  S.  &  S.  161). 

'  Infanta,  Lwnaties,  ^.]  As  we  have  already  seen,  if, 
upon  default  made  by  a  defendant  in  not  appearing  to, 
or  not  answering  a  bill,  it  appears  to  the  court  that  such 
defendant  is  an  infiint,  or  a  person  of  weak  or  unsound 
mind  not  so  found  by  inquisition,  the  court  may  order 
that  one  of  the  soUcitors  of  the  court  be  assigned  guardian 
of  such  defendant,  by  whom  he  may  appear  and  answer 
(see  ante,  p.  43). 

Attorney  General,']  If  the  Attorney  Greneral  n^ects 
to  appear  to  the  suit,  the  court  takes  it  as  a  nihil  dieit, 
and  will  not  make  an  order  for  him  to  appear  {Barclay 
V.  iZiiwe//,  2  Dick.  729). 

The  Attorney  General  not  having  put  in  his  answer 
to  the  bill  within  a  reasonable  time,  the  court  ordered 
that  he  should  put  in  his  answer  within  a  week,  or  that 
the  bill  should  be  taken  pro  confeaso  against  him;  and 
that  service  on  his  clerk  in  court  should  be  deemed  good 
service  {Groom  v.  Attorney  Greneral,  9  Sim.  325). 

5.  Costs  of. 

The  costs  of  an  attachment  issued,  but  not  executed, 
are  Ms,  2d.;  if  executed,  I3s.  Sd.  If  against  more 
than  one  defendant,  2s.  6d.  for  each  additional  defend- 
ant. If  a  defendant  is  brought  up  by  a  messenger,  or 
by  the  serjeant-at-arms,  or  turned  over  to  the  Queen's 
prison  by  habeas,  or  if  a  sequestration  has  been  issued 
against  him,  the  costs  are  not  fixed,  but  taxed  costs 
(1  Smith's  C.  P.  208). 
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The  costs  of  contempt  should  be  paid  before  the 
pkintiff  allows  the  defendant  to  be  released  from  cus- 
tody. If  the  plaintiff,  previous  to  the  costs  being  paid, 
takes  any  subsequent  step  in  the  cause,  as  by  accepting 
the  defendant's  appearance,  or  answer  (Landars  v.  Allen, 
6  Sim.  619),  or  by  filing  a  replication  {Oldjield  v.  Cob- 
itf^^  9  Jur.  931;  Haynee  v.  BalU  5  Beav.  140),  he 
waives  his  remedy  for  the  costs  of  the  contempt,  and 
the  defendant  is  entitled  to  his  discharge. 

Where  a  defendant,  being  committed  for  contempt  in 
not  answering,  puts  in  his  answer  and  obtains  an  order 
to  defend  in  formd  pauperis,  he  is  not  entitled  under 
the  1  Will.  4,  c.  36,  r.  17,  to  be  discharged  from  his  con- 
tempt without  payment  of  costs  (Ready.  Pike,  13  Law 
J.,  N.  S.,  408;  8  Jur.  678);  nor  will  the  court  order 
such  costs  to  be  made  costs  in  the  cause  {Allihone  v. 
Jonee,  id,) 

.  As  to  the  recovery  of  these  costs,  see  part  2,  chapter 
4,  sect.  5,  "  Costs,  how  recovered.'* 


Section  2. 
bill  pro  confbsso. 


In  what  Cases.']  Having  treated  of  the  mode  of  pro- 
ceeding for  the  purpose  of  enforcing  the  appearance  and 
answer  of  a  defendant,  we  will  next  consider  in  what  cases 
the  court  vdll  order  the  bill  to  be  taken  pro  confesso, 
that  is  to  say,  assume  the  statement  of  the  bill  to  be 
true,  and  make  a  decree  accordingly. 

Until  the  recent  orders  of  the  8th  May,  1845,  if  the 
defendant  absconded,  and  could  not  be  served  with  a 
subpoena  so  as  to  compel  him  to  appear  to  the  suit,  the 
plaintiff's  proceedings  were  regulated  by  the  1  Will.  4, 
c.  36,  sec.  3,  whereby  the  court  was  empowered  to  pro- 
ceed to  take  the  bill  pro  con/esso,  without  the  defend- 
ant's appearance  thereto.     As  we  have  already  seen. 
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hamenr  {anUf  p.  42),  where  the  defendant  abseonda,  * 
and  cannot  be  senred  with  process,  the  cooit  may,  under 
sbnOar  curcamstances  to  those  mentioned  in  uie  fore- 
going act  of  parliament,  order  an  appearance  to  le 
entered  for  the  defendant,  on  the  appBoatioa  ot  the 
plaintiff. 

The  caseai,  therefore,  in  which  the  hi!  maj,  in  fytattt 
ha  taken  pro  am/euo  are,  Ist,  When  the  defendant 
absconds  to  a^oid  process  for  want  of  answer;  an^ 
2ndl3r,  When  the  defendant  is  taken  on  process  of  eon- 
tSBipt  lor  want  of  answer. 

IH.  When  Defendant  abteonda  to  avoid  Antwer. 

If  a  defendant  neglects  to  plead,  answer,  or  demnry' 
to  any  original  or  supplemental  bill,  withm  doe  tine 
(see  chapter  3,  ''Time  to  answer,''  &c),  after  appoow 
ance  thereto  has  been  entered  bj  or  for  him,  and  pro- 
cures no  enlargement  of  the  time,  the  plaintiff  maj  jft^ 
ceed  to  have  the  bill  taken  pro  eonfesso  against  hmi  (16 
order.  May,  1845,  art.  13).  So,  if  the  defendant  ne- 
glects to  plead,  answer,  or  demur,  to  an  amended  bill, 
in  due  time,  the  plaintiff  may  proceed  to  have  the  IhII 
taken  j)ro  eonfeuo  against  him  (16  uL^  art.  14,  15, 16). 
In  this  case,  if  the  defendant  has  absconded,  and 
cannot  be  taken  on  process  of  contempt,  the  proceed- 
ings are  regulated  by  the  following  orders  of  the  8th 
May,  1845,  which,  it  will  be  perceived,  are  substituted 
€nr  the  abolished  order  of  the  11th  April,  1842. 

In  cases  where  any  defendant,  either  bemg  or  not 
being  within  the  jurisdiction  of  the  court,  does  not  put 
in  his  answer  in  due  time  after  appearance  entered  by 
or  for  him,  and  the  plaintiff  is  unable,  with  due  dili- 
gence, to  procure  a  writ  of  attachment  or  any  subse- 
quent process  for  want  of  answer,  to  be  executed  a^dnst 
such  defendant  by  reason  of  his  being  out  of  the  jurift^ 
diction  of  the  court,  or  being  concealed,  or  for  any  other 
cause ;  then  sudi  defendant  is,  for  the  purpose  of  en- 
ablinc:  the  plaintiff  to  obtain  an  order  to  take  the  bill 
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jw  00«/«Mo,  to  be  deemed  to  have  absconded  to  avoid, 
or  to  have  refiised  to  obey  the  process  of  the  court 
(77  order,  May,  1845). 

In  cases  where  any  defendant  who,  nnder  order  17 y 
mty  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey  the  process  of  the  court,  has  appeared 
in  person  or  by  his  own  solicitor,  the  plaintiff  may  serve 
npon  such  defendant  or  bis  solicitor  a  notice,  that  on  a 
day  in  such  notice  named  (being  not  less  than  fourteen 
days  after  the  service  of  such  notice),  the  court  will  be 
moved  that  the  bill  may  be  taken  fro  eon/e^so  against 
such  defendant ;  and  the  plaintiff  is,  upon  the  hearing 
of  such  motion,  to  satisfy  the  court  that  such  defendant 
ought)  under  the  provisions  of  order  77,  to  be  deemed 
to  have  absconded  to  avoid,  or  to  have  refused  to  obey 
the  process  of  the  court;  and  the  court  being  so  satisfied, 
and  the  answer  not  being  filed,  may,  if  it  so  thinks  fit, 
order  the  hill  to  be  taken  pro  coit/euo  against  such 
defendant,  either  immediately,  or  at  such  time,  or  upon 
soch  further  notice  as,  under  the  circumstances  of  the 
caae^  the  court  may  think  proper  (78  id.) 

In  cases  where  any  defendant  who,  under  order  77, 
may  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey,  the  process  of  the  court,  has  had  an 
appearance  entered  for  him  under  orders  29,  31,  or 
33  (see  ante,  p.  38,  ''Appearance  by  default"),  and  has 
not  afterwards  appeared  in  person,  or  by  his  own  solici- 
tor, the  plaintiff  may  cause  to  be  inserted  in  the  **  Lon- 
don  Grazette,''  a  notice,  that  on  a  day  in  such  notice 
named  (being  not  less  than  four  weeks  after  the  first 
Insertion  of  such  notice  in  the  '<  London  Gazette"),  the 
court  will  be  moved  that  the  bill  may  be  taken  jpro 
coii/eaao  against  such  defendant ;  and  the  plaintiff  is, 
npon  the  hearing  of  such  motion,  to  satisfy  the  court 
that  auch  defendant  ought,  under  the  provisions  of 
order  77,  to  be  deemed  to  have  absconded  to  avoid,  or 
to  have  refused  to  obey  the  process  of  the  court,  and 
that  auch  notice  of  motion  has  been  inserted  in  the 
"London  Grazette"  at  least  once  in  every  week  fromlh.^ 
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time  of  the  first  insertioii  thereof  up  to  the  tfane  fiv 
wbidi  tbe  stid  ootiee  is  giren;  and  the  oomt  being  n, 
satisfied,  and  the  ansver  DOt  having  been  filed,  majt,.^ 
if  it  so  thinks  fit,  order  the  bill  to  be  taken  pro  eimfkm, 
against  such  defendant,  either  immediately  or  at  sodi 
time,  or  npon  soch  finther  notiee  as^  under  the  cir- 
comstanoes  of  the  case,  the  court  maj  think  proper 
(79  id.) 

Under  the  old  order,  it  was  held,  that  soch  oider 
applied  to  suits  commenced  before,  as  well  as  after,  the 
date  of  the  order  (HarriKm  t.  Siewardmrn^  2  Haic^ 
53S).  Also,  that  where  the  defendant  was  residing  out 
of  the  jurisdiction  when  the  bill  was  filed,  and  had  not 
since  oome  within  the  jurisdiction,  he  was  to  be  deemed 
to  hare  absconded  {HaU  t.  Ogh,  2  Hare,  623). 
\lliere  a  bill  had  been  taken  pro  comfeno^  and  after- 
wards an  abatement  occurred,  it  was  held  neoessaij, 
npon  a  bill  of  reriror,  to  go  through  the  entire  proeesi^ 
as  upon  an  original  bill  (ElioftT.  Bnntnj  2  Hare,  621). 
Also,  that  when  the  bill  had  been  taken  pro  comjeuo, 
against  a  defendant,  for  whom  the  plaintiff  had  entered 
an  appearance,  the  plaintiff  mig^t  proceed  before  the 
master  ex  parte  (ibid.)  The  affidarit,  to  satisfy  the 
court  that  the  defendant  is  to  be  deemed  to  hare  ab- 
sconded, must  distinctly  shew  the  means  which  the 
deponent  has  of  knowing  the  party,  and  the  fiicts  to 
which  he  deposes  (Harrison  t.  Siewarusfm^  ntpra;  and 
see  Cwirage  t.  WardelU  9  Jur.  1055). 

Order  for ^  how  obtaimed.']  In  support  of  the  appli- 
eatian  for  the  order^  it  appears  necessary,  in  the  first 
pUice,  to  issue  an  attachment,  and  procure  the  same  to 
be  returned  non  est  inyentus;  after  which,  a  notice  of 
motion  is  either  served  on  the  defendants  solicitor,  if 
he  has  appeared,  or,  otherwise,  published  in  the  "Lon- 
don Gazette**  in  the  manner  prescribed  by  the  foregoing 
orders,  and  an  affidavit  of  service,  or  publication  thereof 
made,  Jn  affidavit  to  satisfy  the  court  thai  the  de- 
fendant is  to  be  deemed  to  have  absconded,  wnui  also  be 
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mpared,  in  which  the  tiherigTB  officer  should  depoaCf  as 
to  the  attempts  to  execute  the  attachment,  A  certificate 
that  an  appearance  has  been  entered  by  or  for  the  de- 
fendant,  and  no  answer  filed,  must  also  be  obtained  from 
the  Clerk  of  the  Records  and  Writs,  Upon  these  being 
handed  to  counsel,  he  wiU  move  the  court,  and  if  the 
Trder  he  granted,  it  is  drawn  up  in  the  usual  way  (see 
part  2,  chap.  3,  **  Motions"). 

Where  the  evidence  as  to  the  defendant's  absconding 
vras  not  sufficiently  positive,  the  court  declined  to  make 
an  order  absolute  on  the  motion,  but  gave  the  defend- 
ant a  day  to  shew  cause  {Courage  v.  fFardell,  9  Jur. 
1055). 

Decree  on,  ^c]  Upon  the  order  being  obtained,  the 
cause  is  set  down  for  hearing,  and  notice  thereof  given 
to  the  Clerk  of  the  Records  and  Writs,  who,  upon  its 
coming  on,  will  attend  with  the  record  of  the  bill,  which 
will  be  taken  pro  confesso. 

No  cause  in  which  an  order  is  made  that  a  bill  be 
taken  pro  confesso  against  a  defendant,  is  to  be  heard 
on  the  same  day  on  which  the  order  is  made ;  but  the 
cause  is  to  be  set  down  to  be  heard,  and  the  court,  if  it 
so  thinks  fit,  may  appoint  a  special  day  for  the  hearing 
thereof  (81  order,  Mayi  1845). 

A  decree  founded  on  a  bill  taken  pro  confesso  is  to  be 
passed  and  entered  as  other  decrees,  as  to  which  see 
chap.  6,  "Decree,  how  passed"  (85  id,) 

A  defendant  against  whom  an  order  to  take  a  bill 
pro  confesso  is  made,  is  at  liberty  to  appear  at  the  hear- 
ing of  the  cause ;  and  if  he  waives  aU  objection  to  the 
order,  but  not  otherwise,  he  may  be  heard  to  argue  the 
case  upon  the  merits,  as  stated  in  the  bill  (82  id.) 

Upon  the  hearing  of  a  cause  in  which  a  bill  has  been 
ordered  to  be  taken  pro  confesso,  such  decree  is  to  be 
made  as  to  the  court  seems  justs ;  and  in  the  case  of 
any  defendant  who  has  appeared  at  the  hearing,  and 
waived  all  objection  to  such  order  to  take  the  bill  pro 
confesso,  or  against  whom  the  order  has  been  made  at\^T 
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iqppeannee  hj  binnelf  or  hb  own  solicitor,  or  upisli 
notice  senred  on  or  after  the  ezecation  of  a  writ  otwtfi 
tachment  against  him,  the  decree  is  to  be  abeoMl^ 
(88  ul.) 

In  oases  where  a  decree  is  not  absolnte  under  ordd^ 
83,  the  eoart  may  order  the  same  to  be  made  absdnte 
OD  the  motion  of  the  plaintiff,  made,  1.  After  the  eiD- 
piradon  of  three  weeks  from  the  serrioe  of  a  oopj  eC 
the  decree  on  a  defendant,  where  the  decree  haa  bM 
starved  within  the  jurisdiction.  2.  After  the  eipiratidtf 
of  the  time  limited  by  the  notice  provided  for  by  oidfl^ 
86,  where  the  decree  has  been  served  wiUiont  tlie  jaAMi^ 
diction  (see  "Serving  copy  Decree,"  infra).  3.  Afttt* 
tiie  expiration  of  three  years  from  the  date  of  the  de- 
cree, where  a  defendant  has  not  been  served  with  a  copy' 
thereof.  And  such  order  may  be  made  either  on  a!i^ 
first  hearing  of  such  motion,  or  on  the  expiration  of  aajT' 
fturther  time  which  the  oonrt  may,  on  the  hearing  et 
snch  motion,  allow  to  the  defendant  for  presenting  a  pe- 
tition for  leave  to  answer  the  bill  (90  id.) 

Sermmg  copy  Decree^  ^c]  After  a  decree  A>anded  on 
a  bill  taken  pro  eonfeuo  has  been  passed  and  eBtered, 
an  office  copy  thereof  is  (unless  the  court  dispenses  widi 
service  thereof)  to  be  served  on  the  defendant  i^painst' 
whom  the  order  to  take  the  bill  pro  conftMo  was  mad^ 
or  his  solicitor;  and  if  the  decree  be  not  absolute  under 
order  83,  such  defendant  or  his  solicitor  is  to  be  at  the^ 
same  time  served  with  a  notice  to  the  effect  that  if  snch 
defendant  desires  permission  to  answer  the  plaintiff's 
bill  and  set  aside  the  decree,  application  for  that  purpose 
must  be  made  to  the  court  within  the  time  specified  ill 
the  notice,  or  that  such  defendant  will  be  absolutely  ex- 
dnded  from  making  any  such  application  (86  t^.) 

K  snch  notice  as  is  mentioned  in  order  86  is  to  be 
served  within  the  jurisdiction  of  the  court,  the  time 
therein  specified  for  such  application  to  be  made  by  the 
defendant  is  to  be  three  weeks  after  service  of  siidi 
aotifle;  but  if  such  notice  is  to  be  served  out  of  the  juia^ 
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diction  of  the  oourty  such  time  is  to  be  •peeiallj  ap- 
pointed by  the  court  on  the  ex  parte  application  of  tne 
pbintiff  (87  t^.) 

These  orders  appear  to  supersede  the  4  &  5  sections 
of  the  1  WiU.  4,  c  36,  as  to  the  service  of  the  decree. 

Setting  aside  Decree^  ^eJ]  Any  defendant  waiving 
all  objection  to  the  order,  to  take  the  bill  pro  confeeeo^ 
lad  Bobmitting  to  pay  such  costs  as  the  court  may 
directy  may,  before  enrolment  of  the  decree,  have  the 
cause  reheard  upon  the  merits  stated  in  the  bill,  the 
petition  for  rehearing  being  signed  by  counsel  as  other 
petitions  for  rehearing  (89  id,) 

Where  the  decree  is  not  absolute  under  order  83,  and 
has  not  been  made  absolute  under  order  90,  and  a  defendant 
haa  a  case  upon  merits  not  appearing  in  the  bill,  he  may 
apply  to  the  court  by  petition,  stating  such  case,  and 
submitting  to  such  terms  with  respect  to  costs  and 
otherwise  as  the  court  may  think  reasonable,  for  leave 
to  answer  the  bill ;  and  the  court,  being  satisfied  that 
such  case  is  proper  to  be  submitted  to  the  judgment  of 
the  court,  may,  if  it  thinks  fit,  and  upon  such  terms  as 
seem  just,  vacate  the  inrolment  (if  any)  of  the  decree, 
and  permit  such  defendant  to  answer  the  bill ;  and  if 
permission  be  given  to  such  defendant  to  answer  the 
bill,  leave  may  be  given  to  file  a  separate  replication  to 
such  answer,  and  issue  may  be  joined,  and  witnesses 
examined,  and  such  proceedings  had  as  if  the  decree 
had  not  been  made,  and  no  proceedings  against  such 
defendant  had  been  had  in  the  cause  (9 1  id^ 

These  orders  appear  to  supersede  the  7^8  sections 
of  the  1  Will.  4,  o.  36. 

Enjbreing  the  Decree,  ^c]  In  pronouncing  the  de- 
cree the  court  may,  either  upon  the  case  stated  in  the 
ImII,  or  upon  that  case  and  a  petition  presented  by  the 
plaintiff  for  the  purpose,  as  the  case  may  require,  order 
a  receiver  of  the  real  and  personal  estate  of  the  defend- 
ant against  whom  the  hUl  haa  been  ordered  to  be  taVso. 
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pro  tm^tmo  to  be  appointed  with  the  usual  directioa^ 
or  ditect  a  seqnestratioii  of  such  real  and  personal  esta|| 
to  be  issued^  and  may  (if  it  appears  to  be  jnst)  diraJi 
payment  to  be  made  out  of  such  real  or  personal  esttfe 
of  such  sum  or  sums  of  money  as  at  the  hearing  or  aaf 
subsequent  stage  of  the  cause  the  plaintiff  appears  toK 
entitled  to:  provided  that  unless  the  decree  be  absolute^ 
such  payment  is  not  to  be  directed  without  aecoii^ 
being  given  by  the  plaintiff  for  restitution,  if  the  coui 
afterwards  thinks  fit  to  order  restitution  to  be  made 
(84Mf.) 

•  This  is  a  similar  provision  to  that  contained  in  the 
1  Will.  IV,  c.  36,  sect.  3  (which  remains  unrepealed)}, 
and  where  the  plaintiff  appUed,  under  that  act,  for  leave 
to  issue  a  sequestration,  upon  giving  security  for  resti- 
tution of  the  property  to  be  taken  thereunder,  the  court 
considered  the  plaintiff's  own  bond  sufficient,  such  bond 
to  be  given  to  the  Clerk  of  the  Records  and  Writs,  and  to 
be  settled  by  the  master  {Lett  v.  Bandallj  7  Jur.  1075). 

No  proceeding  is  to  be  taken  and  no  receiver  appointed 
imder  the  decree  nor  any  sequestrator  under  any  seques- 
tration issued  in  pursuance  thereof  is  to  take  possession 
of  or  in  any  manner  intermeddle  with  any  part  of  the 
real  or  personal  estate  of  a  defendant,  and  no  other  pro- 
cess is  to  issue  to  compel  performance  of  the  decree 
without  leave  of  the  court,  which  is  to  be  obtained  on 
motion  with  notice  served  on  such  defendant  or  his  soli- 
citor, unless  the  court  dispenses  with  such  service^(88trf.) 

The  rights  and  liabilities  of  any  plaintiff  or  defendant 
under  a  decree  made  upon  a  bill  taken  pro  con/eMO  ex- 
tend to  the  representatives  of  any  deceased  plaintiff  or 
defendant,  and  to  any  persons  or  person  claiming  under 
any  person  who  was  plaintiff  or  defendant  at  the  time 
when  the  decree  was  pronounced;  and  with  reference 
to  the  altered  state  of  parties  and  any  new  interests  ac- 
quired, the  court  may,  upon  motion  or  petition  served 
in  such  manner  and  supported  by  such  evidence  as  un- 
der the  circumstances  of  the  case  the  court  deems  suffi- 
cient, permit  any  party,  or  the  representative  of  any 
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party,  to  file  such  bill  or  bills,  or  adopt  such  proceedings 
as  the  nature  and  circumstances  of  the  case  reouire,  for 
the  purpose  of  having  the  decree  (if  absolute)  duly  exe- 
cated,  or  for  the  purpose  of  having  the  matter  of  the  de- 
cree (if  not  absolute)  duly  considered,  and  the  rights  of 
the  parties  duly  ascertained  and  determined  (92  id,) 

2nd,  When  the  Defendant  ii  taken  on  Processof  Contempt. 

If  the  defendant,  after  appearance,  neglects  to  put  in 
his  answer,  and  is  brought  into  court  upon  process  of 
contempt,  the  court,  as  we  have  already  seen  {ante  "  Pro- 
cess of  Contempt''),  will  order  him  to  be  committed  to 
the  Queen's  Prison,  after  which  the  bill  may  be  taken 
pro  eonfeuQ  (see  16th  order.  May,  1845,  arts.  13,  14, 
15,16). 

When  the  defendant  is  in  contempt  for  not  answer- 
ing, and  in  actual  cnstody  under  process  for  such  con- 
tempt, or  being  already  in  custody,  shall  be  detained  by 
an  attachment  for  such  contempt,  and  shall  not  put  in 
an  answer  within  two  calendar  months  after  he  is  lodged 
in  gaol  or  prison,  or  the  attachment  is  lodged  against 
him,  he  bemg  already  in  prison,  the  plaintiff  shall  at  the 
expiration  of  such  two  calendar  months,  proceed  to  take 
the  bill  pro  eonfeseo^  and  shall  accordingly  obtain  an 
order  for  taking  the  same  pro  confesso^  within  six  weeks 
after  the  period  computed  from  the  expiration  of  such 
two  calendar  months,  within  which  he  may  be  able  to 
take  the  %Bmt  pro  con/esao;  or  in  default  of  so  doing, 
the  defendant  shall,  upon  application  to  the  court,  be 
entitled  to  be  discharged  out  of  custody  without  paying 
any  of  the  costs  of  the  contempt,  unless  the  court  shall 
see  good  cause  to  remand  and  detain  the  defendant  in 
custody  (1  Will.  IV,  c.  36,  rule  13). 

Where  the  defendant  applied  for  and  obtained  time  to 
put  in  his  answer,  and  during  such  time  the  six  weeks 
mentioned  in  the  foregoing  rule  for  taking  the  bill  pro 
con/eMO  expired,  it  was  held,  that  such  defendant  was 
not  thereby  entitled  to  his  discbai^ge  under  suc3i  T\]\<d 
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(Woodward  yf.  Conebeer^  2  Hare,  506).  And,  it 
appear,  that  such  six  weeks  do  not  reckon  daring  tl| 
pendency  of  a  reference  to  the  master,  to  inqaire  wbeA# 
or  not  the  defendant  is  a  panper  {Bates  v.  Frost,  9  ivt» 
291).  The  two  months  and  six  weeks,  however,  ate  not 
interrupted  hy,  hut  will  run  in,  the  vacation  (SmmM 
Y.  Wood,  2  Hare;,  644). 

For  the  purpose  of  taking  the  hill  pro  confesso  tiie 
defendant  must  he  hrought  up  hy  haheas  corpus,  it  hwo^ 
enacted  ^'  that  if  any  defendant  heing  in  contempt  fop 
not  answering  the  hill,  shall  have  been  hrought  to  tU 
har  of  the  court  under  process  for  such  contempt,  and 
shall  have  heen  committed  or  remanded  back  to  the 
Queen's  Prison,  the  plaintiff  may  sue  forth  the  writ  dP 
habeas  corpus  in  the  manner  and  form  heretofore  in  talk 
in  the  like  cases,  provided  that  there  shall  be  at  least 
twenty-eight  days  between  the  day  on  which  such  de« 
fandant  was  so  committed  or  remanded  back,  and  the 
return  of  such  writ  of  habeas  corpus;  and  upon  or  afta 
the  return  of  such  writ  of  haheas  corpus,  in  case  such 
defendant  shall  not  have  put  in  his  answer,  the  codlt 
shall  order  the  bill  to  be  taken  pro  confesso  against  sndi 
defendant,  in  the  same  manner  as  is  now  usual  in  the 
like  cases  upon  the  return  of  a  writ  of  alias  pluries  ha* 
beas  corpus,  and  such  decree  shall  thereupon  be  made  as 
shall  be  thought  just  (1  Will.  IV,  c.  36,  r.  2). 

The  twenty-eight  days  mentioned  in  this  rule  are  not 
extended  by  the  13th  rule  of  the  act;  and  the  plaintiff, 
therefore,  is  not  compelled  to  wait  until  the  expiration  ^ 
the  two  months  mentioned  in  the  13th  rule,  before  brii^ 
ing  the  defendant  up  to  take  the  bill  pro  confesso  {Simp- 
son V.  Barton,  13  Law  J.,  N.  S.  79). 

The  bill  may,  under  this  act,  be  taken  pro  confesso  in 
vacation  {Simmons  v.  Wood,  2  Hare,  644). 

Habeas  Corpus^]  To  obtain  this  writ  an  order  is  ne- 
eessary,  which  may  be  had  either  on  motion  or  petition* 
For  this  purpose,  a  certificate  must  be  obtained  from 
the  keeper  cf  the  Queen*s  Prison,  that  the  defendant 
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it  tit  to  custody^  upon  which  the  plaintiff  nwvet ;  and 
\fthe  order  is  granted,  it  is  drawn  up  in  the  usual  way 
[see part  2,  ** Motions**). 

The  writ  is  made  returnable  on  a  day  when  the  court 
is  sitting  upon  motions,  and  there  must  be  at  least  twen- 
ty-^ght  days  between  the  day  of  the  defendant's  com- 
mitment to  the  Queen's  Prison  and  the  return  of  the  writ. 

Formerly  this  writ  was  prepared  and  issued  by  the 
derk  in  court,  npon  furnishing  him  with  the  necessary 
instnictions.  It  is  in  future,  however,  to  be  prepared 
by  the  solicitor  (16th  order,  26  October,  1842),  and 
must  be  indorsed  with  the  name  and  address  of  such  so- 
licitor (17th  id,),  after  which  it  must  be  sealed  by  the 
Cleric  of  the  Records  and  Writs  (4th  id.),  and  in  these 
respects  the  same  observations  will  apply  as  in  the  case 
of  an  attachment  (antCy  p.  48).  A  praecipe  must  also 
be  left  with  the  Clerk  of  the  Records  and  Writs  at  the 
time  of  sealing  the  writ. 

Obtain  a  writ,  which  may  be  had  at  the  law  stationer' s, 
wsdfU  it  in  as  in  Form,  p.  46,  Appendix,  and  on  the 
hack  indorse  the  name  and  address  of  the  solicitor  and 
sgent;  qfter  which,  prepare  a  praecipe  on  a  slip  of  par 
per  (see  Form,  p.  47,  Appendix).  Take  the  writ,  order, 
snd  pracipe  to  the  Clerk  of  the  Records  and  Write  in 
fohose  division  the  suit  may  be,  and  he  will  seal  the  writ 
and  fie  the  precipe  and  order.  Pay  him  £1,  The 
writ  is  qfterwards  served  on  the  keeper  of  the  Queen*  s 
Prison,  or  other  officer  to  whom  it  is  directed. 

At  the  return  of  the  writ  the  defendant  will  be 
brought  into  court,  and  upon  motion  the  bill  will  be 
ordered  to  be  taken  pro  confesso.  The  cause  is  after- 
wards set  down  for  hearing,  and  a  decree  made,  as  pre- 
viously stated  {ante,  p.  65). 

When  the  defendant  is  brought  into  court  to  take  the 
\iiSLpro  confesso,  he  may  file  his  answer  after  the  motion 
is  made,  and,  as  it  would  appear,  at  the  latest  time  on 
that  day  {Robinsons.  Stanford,  2  Hare,  149;  7  Jur. 
192;  but  see  James  v.  Cresswicke,  7  Sim.  143;  Carr  v. 
Pmdeii,  7  Sim.  142). 
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iDowed,  it  shall  and  may  be  lawful  for  the  plaintiff  in 
inch  suit  to  apply  to  the  court  for  an  order  that  aueh 
InU  shall  be  taken  pro  eonfemo  against  such  defendant, 
and  upon  sach  application  such  Court  of  Equity  shall 
make  an  order  that  such  bill  shall  be  taken  pro  eofi- 
/ettOy  unless  the  defendant  shall  within  eight  days  after 
being  served  with  such  order,  shew  good  cause  to  the 
contrary. 

Agaifut  Paupers.']  A  defendant  being  brought  up  in 
custody  for  want  of  his  answer,  and  making  oath  in 
court  that  he  is  unable  by  reason  of  poverty  to  employ 
a  solicitor  to  put  in  his  answer,  the  court  is  thereupon 
to  refer  it  to  tiie  Master  to  inquire  into  the  truth  of  that 
allegation  and  to  report  thereon  to  the  court  forthwith; 
and  the  court  may  appoint  a  solicitor  to  conduct  such 
inquiry  on  the  behalf  of  .such  defendant;  and  if  the 
Master  reports  such  defendant  to  be  unable  by  reason 
of  poverty  to  employ  a  solicitor,  to  put  in  his  answer, 
the  court  may  assign  a  soUcitor  and  counsel  for  such 
defendant,  to  enable  him  to  put  in  his  answer  (75  order, 
May,  1845).  This  order  would  appear  to  supersede  the 
6th  rule  of  the  1  Will.  IV,  c.  36.  Under  that  rule,  it 
has  been  held,  that  the  Master  could  not  proceed  ex- 
parte  with  the  inquiry,  but  that  it  should  be  proceeded 
with  in  the  defendant's  presence  {Atkinson  v.  Flinty  5 
Sim.  77)»  It  will  be  observed,  however,  that,  under 
the  foregoing  order,  the  court  is  empowered  to  appoint 
a  solicitor  to  conduct  the  inquiry  on  the  defendant's  be- 
half, which  would  appear  to  obviate  the  necessity  of  the 
defendant's  presence  before  the  Master.  Where  the 
defendant  refused  to  make  any  statement  to  the  Master 
as  to  the  subject  of  the  reference,  the  court  ordered  pro- 
ceedings to  be  taken  under  the  second  rule  of  the  act 
for  talung  the  bill^^ro  confesao  {Williams  v.  Parkinson^ 
5  Sim.  74).  Where  the  Master  reported  that  the  de- 
fendant was  unable  to  employ  a  solicitor,  the  court, 
by  one  and. the  same  order,  directed  counsel  and  a  soli- 
citor to  be  assigned  to  the  defendant,  and  that  a  hahta^ 
m 
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corpus  should  issue  against  him>  and  the  Clerk  of  the 
Records  attend  with  the  record  at  the  return  of  the 
writ,  in  order  that  the  bill  might  he  taken  pro  ean/etsot 
unless  the  defendant  should  in  the  meantime  put  in  his 
answer  {Welford  y.  Daniel,  9  Sim.  652). 

Against  Felons,  ^c]  Where  a  defendant  is  in  cos- 
tody  under  a  sentence  for  felony,  it  would  appear  that 
he  cannot  he  brought  up  by  habeas  corpus  until  the 
term  of  his  imprisonment  has  expired  (Moss  v.  Brown, 
2  V.  &  B.  78,  306;  Rogers  v.  Kirkpalrick,  3  Ves.  471, 
573).  But  this  case  seems  provided  for  bj  the  76th 
order,  May,  1845  {ante,  p.  72). 

Where  a  defendant  is  confined  for  a  misdemeanour, 
and  has  been  brought  before  the  court  upon  a  h^eas 
corpus,  and  thereupon  has  been  turned  over  to  the 
Queen's  Prison  pro  formd,  but  has  been  carried  back  to 
the  prison  from  whence  he  came,  with  his  cause,  anoth^ 
writ  of  habeas  corpus  may  issue,  directed  to  the  gaoler 
or  keeper  of  the  prison  to  which  he  has  been  carried 
back,  and  thereupon  the  defendant  shall  be  brought  into 
court,  and  remanded  to  the  prison  from  whence  he  came, 
with  his  cause,  without  being  turned  over  again  to  the 
Queen's  Prison,  and  the  bill  may  be  taken  pro  con/esso, 
in  the  same  manner  in  all  respects  as  if  the  defendant 
had  been  all  along  in  the  custody  of  the  keeper  of  the 
Queen's  Prison  (1  WiU.  IV,  c.  36,  rule  4). 

When  Evidence.']  When  and  so  soon  as  any  such  o^ 
der  shall  have  been  pronounced  by  any  such  Court  oi 
Equity  for  taking  such  bill  pro  con/esso,  such  bill  in 
equity,  or  an  examined  copy  thereof,  so  taken  pro  eon- 
fesso,  shall  be  taken  and  read  in  any  Court  of  Law  (NT 
Equity  as  evidence  of  the  facts  and  matters  and  things 
therein  contained,  in  the  same  manner  as  if  such  facts, 
matters,  and  things  had  been  admitted  to  be  true  by 
the  answer  of  the  defendant  put  into  such  bill;  and 
such  bill  so  taken  pro  confesso  shall  be  received  and  taken 
in  evidence  of  sudi  and  the  same  facts,  and  on  behalf  of 
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such  and  80  many  persons,  as  the  answer  of  the  defend- 
ant to  the  said  hUl  could  and  might  have  heen  read  and 
received  in  evidence  of,  in  case  such  answer  had  heen 
pat  in  hj  the  defendant  thereto,  and  had  admitted  the 
same  facts,  matters,  and  circumstances  as  in  such  bill 
stated  and  set  forth;  and  in  like  manner  every  other 
bill  of  discovery  taken  pro  cof^esao,  under  any  of  the 
provisions  of  this  act,  shall  or  may  be  taken  and  read 
as  evidence  of  the  facts  and  matters  and  things  therein 
contained  to  the  extent  aforesaid  {id.  sec.  14). 

Formal  Answer  by  Plaintiff.']  In  every  case  where 
the  defendant  has  been  brought  to  the  bar  of  the  court 
to  answer  his  contempt  for  not  answering,  and  shall 
refuse  or  neglect  to  answer  within  the  next  twenty-one 
days,  the  plaintiff  shall  be  at  Uberty,  with  the  leave  of 
the  court,  upon  ten  days'  previous  notice  to  the  defend- 
ant after  the  expiration  of  such  twenty-one  days,  unless 
good  cause  be  shewn  to  the  contrary,  instead  of  proceed- 
ing to  have  the  bill  taken  pro  confesso,  to  put  in  such 
an  answer  to  the  bill  as  hereinafter  is  mentioned,  in  the 
name  of  the  defendant,  without  oath  or  signature;  and 
thereupon  the  suit  shall  proceed  in  the  same  manner  as 
if  such  answer  were  really  the  answer  of  the  defendant, 
with  which  the  plaintiff  was  satisfied;  and  the  costs  of 
the  contempt  and  of  putting  in  such  answer,  may  be 
provided  for  in  like  manner  as  if  the  defendant  him- 
self had  put  in  such  answer  ;  and  such  answer,  besides 
the  formal  parts  thereof,  shall  be  to  the  following 
effect: — that  the  defendant  leaves  the  plaintiff  to  make 
such  proofs  of  the  several  matters  in  the  bill  alleged, 
as  he  shall  be  able  or  be  advised,  and  submits  his  in- 
terests to  the  court  {id.  sec.  15,  rule  11). 

And  by  rule  12,  it  is  enacted,  *'  That  in  any  case 
where,  upon  the  application  of  the  plaintiff,  the  court 
shall  be  satisfied  that  justice  cannot  be  done  to  the 
plaintiff  vnthout  an  answer  to  the  bill  or  to  the  interro- 
gatories from  the  defendant  himself;  it  shall  be  lawful 
for  the  coart  to  order  the  defendant  to  remain  in  cviv 
m2 


tody  «Bt3flBf«v  or  fintlicr  cadfT,  Wt  «itkiMl|HC]a^ 
to  dieplaiBtiff' s  rnnSan^  hioneifof  anjof  die  pnmsiQot 
oftlutaet.*'  TkmodooforthsiMqioaeiiyijbeiBode 
Bodee  to  the  acftsdut:  wmd  if  tht  order  be 
die  pkatstiff  is  not  boond  to  proceed,  undar 
die  1  Wat  IV,  c  36,  rale  13.  to  take  die  hill  jm  eaii- 
fimo  {MmUmmd  t.  iU^,  8  Jv.  371).  The  order 
viD  be  gruted,  iiotwidBtai&i^  die  deftndaiit  has  beoi 
■ade  an  inaohmit  (Mi.) 

A  biD,  after  ameiidflMiit.  mij  be  taken  pm  em^sam, 
in  die  same  manner  as  if  it  had  not  been  amended  (1 
miL  IV,  c  36,  Ttile  10),  and  in  such  case  it  is  not 
taken  as  to  the  amendments  onhr,  but  as  to  the  whde 
biU  {Japlimg  t.  Simmri,  4  Ves.  619).  If  a  defendaat 
pots  in  an  insnflkient  answer,  the  bill  maj  be  taken 
pro  eomfeuo  notwithstuiding  sndi  answer  (tJtdL) 


Section  3. 
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In  what  Case8.'\  After  the  expiration  of  the  time 
allowed  to  a  defendant  to  plead,  answer,  or  demor  (not 
demnrriog  alone)  to  any  original  or  supplemental  bill  or 
bill  amended  before  answer,  if  such  defendant  has  filed 
no  plea,  answer,  or  demurrer,  the  plaintiff  may  file  a 
note  at  the  Becord  and  Writ  Clerk's  Office  to  die  fol- 
lowing effect: — <<The  plaintiff  intends  to  proceed  with 
his  cause  as  if  the  defendant  had  filed  an  answer  tra- 
versing die  case  made  by  the  bill"  (52  order.  May, 
1845,  and  see  16  id.  arts.  13,  14). 

After  the  expiration  of  the  time  allowed  to  plead,  an- 
swer, or  demur,  not  demurring  alone,  to  a  bill  amended 
after  answer,  the  plaintiff  (if  a  defendant  has  not  filed 
any  plea,  answer,  or  demurrer)  may  file  a  note  at  the 
Record  and  Writ  Clerk's  Office  to  the  following  effect:  — 
**  The  plaintiff  intends  to  proceed  with  his  cause  as  if 
the  defendant  had  filed  aa  answei  tcv^enm^  the  alle- 
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gations  intrddaced  into  the  bill  by  amendment  **  (53  id.^ 
and  see  16  id,  art.  16). 

After  the  expiration  of  the  time  allowed  to  a  defend- 
ant to  put  in  his  further  answer  to  any  bill,  the  plaintiff 
(if  such  defendant  shall  not  have  put  in  any  further 
answer)  may  file  a  note  at  the  Record  and  Writ  Clerk's 
Office  to  the  following  effect: — '<  The  plaintiff  intends  to 
proceed  with  his  cause  as  if  the  defendant  had  filed  a 
further  answer  traversmg  the  allegations  in  the  bill 
whereon  the  exceptions  are  founded  '*  (54  t<^.,  and  see 
16  xd.  art.  15). 

Where  a  demurrer  or  plea  to  the  whole  bill  is  over- 
roled,  the  plaintiff^  if  he  does  not  reqoire  an  answer^ 
may  immediately  file  his  note  in  manner  directed  by 
Orders  52  or  53,  as  the  case  may  require,  and  with  the 
same  effect,  unless  the  court,  upon  overruling  such  de- 
murrer or  plea,  gives  time  to  the  defendant  to  plead, 
answer,  or  demur;  and  in  such  case,  if  the  defendant 
files  no  plea,  answer,  or  demurrer  within  the  time  so 
allowed  by  the  court,  the  plaintiff,  if  he  does  not  then 
require  an  answer,  may  on  the  expiration  of  such  time 
file  such  note  (55  u^.) 

Formerly,  the  practice  with  respect  to  the  traversing 
note  was  regulated  by  the  21st,  22nd,  and  33rd  orders, 
26th  Aug.  1 841 .  Those  orders,  however,  are  now  abol- 
ished; but  the  following  decisions  upon  them  would  also 
appear  to  apply  to  the  foregoing  orders,  namely,  that 
the  orders  did  not  apply  to  infant  defendants  {Emery  v. 
NewBoUy  10  Sim.  564);  and  where  the  plaintiff  filed  a 
traversing  note,  after  he  had  notice  that  the  defendant 
had  sworn  his  answer,  it  was  discharged  {Righy  v.  Righy^ 
6  Beav.  265).  It  was  also  held  that  an  application  by 
the  plaintiff  to  take  the  note  off  the  tile,  could  not  be 
made  ex  parte  {Simmons  v.  Wood,  5  Beav.  390).  It 
was  necessary  that  an  appearance  should  have  been  en- 
tered by  the  defendant  {Treweek  v.  Turner,  1  You.  & 
Col.  112);  but  the  foregoing  orders  extend  to  all  cases 
in  which  an  appearance  has  been  entered  either  by  or  for 
the  defendant  {Idth  ord.,  May  1845,  arts.  13,  \^\ 
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How  filed,']  The  note  cannot  be  filed  antS  tbe  defend- 
ant's time  to  plead,  answer,  or  demar  has  expired;  as  If 
which  see  chapter  3,  **  Time  to  answer,**  &c. 

Prepare  a  notey  which  should  be  ingrossed  om  partk' 
ment  {see  /orm,p,  61,  Appendix),  and  take  it  to  the 
clerk  of  the  records  and  writs  in  whose  divinon  the  smi 
may  be  ;  and  upon  satisfying  himself  that  an  t^ppearmite 
has  been  entered^  that  the  defendants  time  to  answer 
has  expired,  and  that  no  plea,  answer,  or  demurrer  ha» 
been  filed,  he  unllfile  the  note.     Pay  him  Is. 

Service  ofJ\  A  traversing  note  having  been  filed,  a 
copy  thereof  is  to  be  served  on  the  defendant  against 
whom  the  same  is  filed,  in  the  manner  directed  by  the  19th 
and  21st  ords.,  26th  Oct.,  1842,  for  the  service  of  docu- 
ments not  requiring  personal  service  (56  ord.,  May  1845). 

Make  a  copy  of  the  traversing  note  on  paper,  and 
serve  it  upon  the  defendants  solicitor,  or  upon  the  de- 
fetidant  himself  if  he  defends  in  person,  in  the  manner 
directed  with  respect  to  a  notice  of  motion  (see  part  2, 
chap.  3,  ''Motions''). 

An  affidavit  of  service  of  the  note  will  have  to  be 
produced  at  the  hearing  of  the  cause  (Evans  v.  Williams, 
6Beav.  118). 

Effect  of,  ^c]  A  traversing  note  being  filed,  and  a 
copy  thereof  duly  served,  is  to  have  the  same  effect  as 
if  a  defendant  had  filed  a  full  answer  or  further  answer 
traversing  the  whole  bill,  or  such  parts  of  the  bill  as  the 
note  relates  to,  on  the  day  on  which  the  note  was  filed 
(57  ord..  May,  1845).  It  has  been  held,  however,  that 
for  the  purpose  of  evidence,  the  note  has  not  the  same 
effect  as  an  answer  upon  oath  (Martin  v.  Norman,  2 
Hare,  596). 

If  the  defendant  makes  default  in  appearing  at  the 
hearing,  the  plaintiff  is  not  entitled,  as  of  course,  to  take 
such  a  decree  as  he  can  abide  by,  but  must  go  through 
his  case  and  take  such  a  decree  as  to  the  court  may  ap- 
pear just  (Evans  v.  Williams,  supra). 
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r  the  senrice  of  the  copy  of  a  trayening  note  filed 
ssaid,  a  defendant  is  not  at  liberty  to  plead,  an- 
r  demur  to  a  bill^  or  to  put  in  any  further  answer 
,  without  the  special  leave  of  the  court,  and  the 
s  to  stand  in  the  same  situation  as  if  such  defend- 
l  filed  a  full  answer  or  further  answer  to  the  bill  on 
on  which  the  note  was  filed  (58  ord..  May,  1845). 


90 


CHAPTER  ni. 

Thk  Dbfenck. 

Section  1. 

appearance. 

The  first  step  to  be  taken  by  the  defendant,  after  hehu 
been  served  with  a  subpcena,  is  to  cause  an  appearance 
to  be  entered  to  the  suit.  Where  the  plaintiff  amends 
his  bill  before  answer  filed,  the  defendant  need  not  enter 
a  fresh  appearance  to  such  amended  bill. 

A  defendant,  notwithstanding  that  an  appearance  m^ 
have  been  entered  for  him  by  the  plaintiff,  may  after- 
wards enter  an  appearance  for  himself  in  the  ordinary 
way;  but  such  appearance  by  such  defendant  is  not  to 
affect  any  proceeding  duly  taken  or  any  right  acquired 
by  the  plaintiff  under  or  after  the  appearance  en- 
tered by  him,  or  prejudice  the  plaintiff's  right  to  be 
allowed  the  costs  of  the  first  appearance  (36  order, 
May,  1845). 

Where  a  party  shall  be  served  with  a  copy  of  the  bill 
under  the  23rd  order,  26th  August,  1841,  {ante,  p.  10), 
such  party,  if  he  desires  the  suit  to  be  prosecuted  against 
himself  in  the  ordinary  way,  shall  be  entitled  to  have  it 
so  prosecuted;  and,  in  that  case,  he  shall  enter  an  ap- 
pearance in  the  common  form,  and  the  suit  shall  then 
be  prosecuted  against  him  in  the  ordinary  way.  But 
the  costs  occasioned  thereby  shall  be  paid  by  the  party 
so  appearing,  unless  the  Court  shall  otherwise  direct 
(26  order,  Aug.  1841).  As  will  be  presently  shewn, 
howerer,  such  appearance  is  not  to  be  entered  after  the 
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expiration  of  twelve  days  from  the  service  of  the  copy 
of  the  bill  (37  order.  May,  1845). 

Time  to  appear  J]  If  a  defendant  be  served  with  a 
subpoena  to  appear  to  or  to  appear  to  and  answer  a  bill, 
he  is  to  appear  thereto  within  eight  days  after  the  ser- 
vice of  such  subpcena  (16  uf.  art  3),  whether  in  a  town 
or  country  cause  (16  id,)  The  eight  days  are  reckoned 
exclusive  of  the  day  of  service  of  the  subpoena  (II  id,) ; 
and  when  such  eight  days  expire  on  a  Sunday,  or  other 
day  on  which  the  offices  are  closed,  it  is  sufficient  if  the 
appearance  be  entered  on  the  day  on  which  the  offices 
shall  next  open  (13  id,) 

How  prepared  and  entered,']  The  appearance  is  to  be 
entered  by  the  clerks  of  the  records  and  vnrits  (3  order, 
26  Oct.  1 842).  For  this  purpose^  prepare  a  pneeipe  on 
a  slip  of  paper  {see  formy  p,  60,  Appendix),  and  take 
it  to  the  clerk  of  the  records  and  writs  in  whose  division 
the  suit  may  be,  and  he  will  thereupon  enter  the  ap" 
pearance.  Pay  him,  if  not  exceeding  three  defendants, 
7s. ;  and  if  more  than  three,  and  not  exceeding  six, 
14*. ;  and  so  on  in  proportion.  The  praecipe  must  be 
indorsed  with  the  name  and  address  of  the  solicitor 
filing  it,  and,  if  as  agent,  then  also  with  the  name  and 
address  of  the  principal  solicitor  (17  id,),  as  previously 
directed  with  respect  to  a  bill  {ante,  p.  8). 

Notice  of]  On  the  same  day  that  the  appearance  is 
entered,  a  notice  thereof  (see  form,  p.  70,  Appendix) 
must  be  served  upon  the  plaintiff's  solicitor,  or  upon 
the  plaintiff  himself  if  acting  in  person  (23  id,).  This 
notice  must  be  served  before  eight  o'clock  in  the  evening 
(22  id,) 

Special  Appearance,]  Where  a  party  is  served  vrith 
a  copy  of  a  bill,  under  the  23rd  order,  26th  August, 
1841  {ante,  p.  10),  and  desires  to  be  served  with  notice 
of  the  proceedings  in  the  cause,  but  not  otherwise  to 
have  the  same  prosecuted  against  himself,  he  shall  be  at 
e3 
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libertj  to  enter  a  special  appearance  under  the  foUowiii^ 
form,  (that  is  to  say),  *'  A.  B.  i^ipears  to  the  hill  for 
the  purpose  of  heing  serred  with  notice  of  all  proceed- 
ings therein."  And  thereupon  the  party  entering  sndi 
i^ipearance  is  entitled  to  he  served  with  notice  of  iB 
proceedings  in  the  cause,  and  to  appear  thereon;  but 
the  costs  occasioned  thereby  are  to  be  paid  by  the  ptrtj 
entering  such  appearance,  unless  the  Court  shall  other- 
wise direct  (27  order,  Aug.  1841). 

No  party  is  to  enter  either  a  common  or  special  ap- 
pearance under  the  26th  or  27th  of  the  orders  of  the 
26th  August,  1841,  after  the  expiration  of  twelve  days 
from  the  service  of  the  copy  of  the  bill,  without  first  ob- 
taining an  order  of  the  Court  for  that  purpose,  such 
order  to  be  obtained  on  notice  to  the  plaintiff,  and  to  be 
granted,  if  the  Court  thinks  fit,  upon  such  terms  as  are 
just;  and  any  party  so  entering  such  common  or  special 
appearance  is  bound  by  all  the  proceedings  in  the  cause 
prior  to  such  appearance  being  entered,  unless  the 
Court  otherwise  directs  (37  order,  May,  1845;  and  see 
16  id,  art.  5).  This  order  appears  to  supersede  the 
28th  order,  26th  August,  1841,  which,  although  not 
abolished,  is  inconsistent  with  the  foregoing  order. 

Where  a  defendant  enters  a  special  appearance,  it  is 
not  sufficient  to  serve  him  with  notice  that  the  cause 
has  been  set  down,  when  it  is  in  the  paper  for  hearing; 
but  he  is  entitled  to  the  same  notice  thereof  as  a  defend- 
ant served  with  a  subpoena  to  hear  judgment  {Wilton  v. 
Rumbolt,  13  Law  J.,  N.S.,  303;  8  Jur.  236). 

Ofiice  Copy  Bill.']  At  the  time  of  entering  the  ap- 
pearance, it  is  usual  to  bespeak  an  office  copy  of  the  bill, 
which  the  clerk  of  the  records  and  writs  will  accordingly 
prepare,  upon  your  giving  him  a  note  to  that  effect.  'Die 
charge  for  this  is  4d,  per  folio,  of  90  words  (1  order, 
Nov.  1844). 

The  clerk  of  records  and  writs  is  not  compellable  to 
file  the  answer  of  a  defendant,  who  has  refused  to  take 
an  office  copy  of  the  bill  {Aked  v.  Jked^  1 1  Sim.  437; 
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12  Law  J.,  N.  S.,  157;  7  Jur.  75).  Bat  where  a  de- 
fendant is  in  cnstodj  for  contempt  in  not  answering, 
and  shall  he  ahle  to  put  in  his  answer  hy  horrowing  or 
ohtaining  a  copy  of  the  hill,  without  taking  an  office 
copy  of  the  hill,  he  shall  not  be  compellahle  to  take  any 
such  copy,  hut  the  clerk  of  records  and  writs  may  (if  he 
think  the  defendant  is  of  sufficient  ability  to  pay  for  an 
office  copy)  require  him,  before  the  answer  is  filed,  to 
make  an  affidavit  denying  his  ability  in  consequence  of 
poverty  to  pay  for  an  office  copy  of  the  bill  (1  Will.  4, 
c.  36,  rule  14). 

The  office  copy  of  the  bill  taken  by  each  defendant  is 
not  to  contain  any  interrogatories,  except  those  which 
such  defendant  is  required  to  answer  by  the  note  at  the 
foot  of  the  bill,  unless  such  defendant  shall  require  to  be 
furnished  with  a  copy  of  the  whole  bill  (17  order,  Aug. 
1841). 


Section  2. 
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The  defence  to  a  suit  in  equity  may  be  either  by  an- 
swer, demurrer,  plea,  or  disclaimer.  1st,  By  answer, 
controverting  the  case  stated  by  the  plaintiff,  the  defend- 
ant may  confess  and  avoid,  or  traverse  and  deny  the 
several  parts  of  the  bill,  or  admitting  the  case  made  by 
the  bill,  may  submit  to  the  judgment  of  the  Court  upon 
it,  or  upon  a  new  case  made  by  the  answer,  or  both;  2nd. 
By  demurrer,  he  may  demand  the  judgment  of  the  Court 
whether  he  shall  be  compelled  to  answer  the  bill  or  not; 
3rd,  By  plea,  he  may  shew  cause  why  the  suit  should 
be  dismissed,  delayed,  or  barred;  4th,  By  disclaimer, 
he  may  terminate  the  suit,  by  disclaiming  all  right  in 
the  matter  sought  by  the  bill:  and  all  or  any  of  these 
modes  of  defence  may  be  joined,  provided  each  relates 
to  a  separate  find  distinct  part  of  the  bill  (Mit.  pi.  98). 
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Eidi  defimdant  mar  answer  bj  m  acpmte  aofidfor. 
If  two  or  more  defendants,  howerer,  appear  by  the  same 
aolicitor,  the  Master  mar  disaDow  the  eosts  of  non 
than  one  answer,  if  he  considers  separate  answeisto 
hare  been  unneceasair  (27  order,  1828).  But,  where  t 
defendant  resided  at*  Wermonth,  the  Coort  held,  tint 
he  was  justified  in  answering  separate^  from  defendanlB 
in  the  same  interest  residing  in  London  (BmmeB  T. 
NiekolU,  9  Jar.  613). 

An  infant  most  answer  bj  guardian  (LmMt^ion  t. 
Sewell,  6  Madd.  28),  who  most  be  appcnnted  for  thit 
purpose  (see  Part  4,  *'  Infants").  The  joint  answer  d 
hu^Mmd  and  wife  will  not  be  taken,  whore  it  appem 
that  the  wife  is  an  infant,  until  a  guardian  has  been  ap- 
pointed (Colman  t.  Nortkeoie^  2  Hare,  167;  7  Jv. 
528).  Idiots  and  lunatics,  if  found  so  by  inquisitioB, 
answer  by  their  committees.  If  no  inquisitioa  hiS 
heen  had,  they  answer  by  guardian  appointed  for  thtt 
purpose. 

When  husband  and  wife  are  defendants,  they  answer 
jointly,  unless  an  order  has  been  obtained  for  the  wife 
to  answer  separately,  and  which  order  she  is  entitled  to: 
Ist,  When  the  husband  and  wife  are  made  defendants 
in  right  of  the  wife;  2nd,  When  the  husband  and  wife 
live  separate;  and,  3rd,  When  the  husband  is  out  of 
the  jurisdiction.  The  order  may  be  obtained  either  on 
motion  or  petition  as  of  course,  and  extends  as  w^  to 
answering  as  to  pleading  or  demurring  separately. 

In  the  case^of  a  foreigner,  who  is  ignorant  of  tbe 
English  language,  the  usual  practice  is  to  put  in  the 
answer  in  tbe  defendant's  own  language,  with  a  transla- 
tion in  English  annexed,  and  made  by  an  interpreter 
i^ipointed  by  the  court,  who  is  sworn  to  the  truth  of  the 
translation.  This  course,  howeyer,  is  not  imperatife; 
and  where  the  answer  of  a  foreigner  was  sworn  and  filed 
in  English,  having  been  first  interpreted  to  the  defendant 
by  an  interpreter,  who  swore  that  he  had  fiuthfuUy  in- 
terpreted the  same,  the  court  refused  to  take  it  off  the 
file  {8t.  Katharine  Dock  Co.  v.  Mantzgue,  8  Jnr.  237). 
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A  defendant  is  not  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  int»^ 
rogated  thereto;  and  a  defendant  is  not  bound  to  answer 
any  interrogatory  in  the  bill,  except  those  interrogatories 
which  such  defendant  is  required  to  answer;  and  where 
a  defendant  shall  answer  any  statement  or  charge  in  the 
bill,  to  which  he  is  not  interrogated,  only  by  stating  his 
ignorance  of  the  matter  so  stated  or  charged,  such  an- 
swer shall  be  deemed  impertinent  (16  ord.,  Aug.  1841). 
The  interrogatories  which  each  defendant  is  required  to 
answer  are  to  be  specified  in  a  note  at  the  foot  of  the 
bill  (17  id.)  As  to  the  construction  put  upon  these 
orders  by  the  court,  see  ante,  p.  2. 

A  defendant  is  to  be  at  liberty  by  answer  to  decline 
answering  any  interrogatory  or  part  of  an  interrogatory, 
from  answering  which  he  might  have  protected  himself 
by  demurrer;  and  he  is  to  be  at  liberty  so  to  decline, 
notwithstanding  he  shall  answer  other  parts  of  the  bill 
from  which  he  might  have  protected  himself  by  de- 
murrer (38  id,)  It  has  been  held,  that  this  order  ap- 
plies as  well  to  a  case  where  the  demurrer,  constituting 
the  protection,  must  have  been  a  demurrer  to  the  relief, 
as  where  it  would  have  been  a  demurrer  to  the  discovery 
only  (Tipping  v.  Clarke,  2  Hare,  383).  Also,  that  the 
defendant  may  decline  answering,  although  the  objection 
to  answer  is  not  applicable  to  any  interrogatory  in  par- 
ticular, but  is  founded  on  the  bill  being  generally  de- 
murrable {Drake  v.  Drake,  2  Hare,  647;  8  Jur.  642; 
and  see  Fairthomey.  Weston,  3  Hare,  387;  8  Jur.  353). 
Bat,  in  Baddeley  v.  Curwen  (9  Jur.  6 1 3),  Knight  Bruce, 
V.  C.,  held  that  the  order  does  not  extend  to  a  case 
where  interrogatories  are  objected  to  only  on  the  ground 
that  a  demurrer  to  the  whole  bill,  if  filed  in  time,  would 
have  been  sustainable  (see  also  Molesworth  v.  Howard, 
9  Jar.  837).  It  applies  as  well  to  cases  in  which  the 
bill  is  demurrable  merely  for  want  of  parties,  as  to  those 
m  which  it  is  demurrable  for  want  of  equity  (JTay  v, 
JFally  4  Hare,  127;  9  Jur.  128,  684).  Although  the 
time  for  demurring  has  expired,  the  defendant  is  not 
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deprived  of  the  benefit  of  thia  order  (Drake  t.  DrtJte, 
supra). 

Time  to  answer.]  The  times  of  procedure  are  to  be 
the  same  in  town  and  country  causes  (16  order,  Mnj, 
1845).  A  defendant  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  any  original  or  supplemental  InD, 
within  six  weeks  after  appearance  thereto  has  been  ea^ 
tered  by  or  for  him  (id.  art.  13). 

If  the  plainti£r  amends  his  bill  under  an  order  for 
leave  to  amend  obtained  and  served  before  answer,  a  de- 
fendant is  to  plead,  answer,  or  demur,  not  demurring 
alone,  to  such  amended  bill,  within  six  weeks  after  he  it 
served  with  notice  of  the  amendment  of  such  bill  (id. 
art.  14).  If  a  defendant  is  ordered  to  answer  amend- 
ments and  exceptions  together,  he  is  to  put  in  his  fll^ 
ther  answer  and  his  answer  to  the  amendments  of  the 
bill  within  four  weeks  after  he  is  served  with  notice  of 
the  amendment  of  such  bill  (id.  art.  15).  If  a  defendant 
having  already  answered  is  served  with  a  subpoena  to 
appear  to  and  answer  an  amended  bill,  he  is  to  plead, 
answer,  or  demur,  not  demurring  alone,  to  such  amended 
bill,  within  four  weeks  after  an  appearance  thereto  has 
been  entered  by  or  for  him  (id.  art,  16).  If  the  plain- 
ti£r  amends  his  bill  without  requiring  an  answer  to  the 
amendments,  any  defendant  desiring  to  answer  the  same 
must  put  in  his  answer  thereto  within  eight  days  after 
being  served  with  notice  of  the  amendment  of  the  bill, 
or  within  such  further  time  as  the  master  may  allow 
(id.  art.  38). 

A  defendant  desiring  to  avoid  the  common  injunction 
for  default  of  answer  has  for  that  purpose  only  eight 
days  after  appearance,  within  which  he  is  to  plead,  an- 
swer, or  demur  to  a  bill  praying  an  injunction  to  stay 
proceedings  at  law  (id.  art.  11,  and  see  59  id.)  A 
defendant,  being  served  with  subpoena  to  answer  an 
amended  bill  praying  an  injunction  to  stay  proceedings 
at  law,  and  desiring  to  avoid  a  motion  for  an  injunction 
on  affidavit  of  the  truth  of  the  amendments,  has  for  tbi^ 
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purpose  only  eight  days  after  appearance  within  which 
he  is  to  plead,  answer,  or  demar  to  such  amended  bill 
{id.  art.  36). 

A  defendant  who  has  appeared  in  person  or  by  his 
own  solicitor,  and  desires  to  shew  cause  against  an 
order  to  revive  being  made,  has  for  that  purpose  only 
eight  days  after  such  appearance,  within  which  he  is 
to  plead  or  demur  to  a  bill  of  revivor  (id.  art  12,  and 
61  id.) 

The  periods  mentioned  in  the  foregoing  orders  are  to 
be  reckoned  exclusive  of  the  day  of  entering  the  appear- 
ance, or  of  service  of  notice  of  the  amendment  of  the 
bill  (11  order.  May,  1845);  and  when  the  time  for  an- 
swering expires  on  a  Sunday,  or  other  day  on  which  the 
offices  are  closed,  and  by  reason  thereof  the  answer  can- 
not be  filed,  it  is  sufficient  if  the  answer  be  filed  on  the 
day  on  which  the  offices  shall  next  open  (\3  id.)  It  is 
also  ordered,  that  the  day  on  which  an  order  that  the 
plaintiff  do  give  security  for  costs  is  served,  and  the  time 
thenceforward  until  and  including  the  day  on  which  such 
security  is  given,  is  not  to  be  reckoned  in  the  computa- 
tion of  time  allowed  a  defendant  to  plead,  answer,  or 
demur  (15  id.) 

If  the  defendant  appears  before  he  is  bound  to  do  so, 
he  is  nevertheless  in  contempt,  if  he  neglects  to  answer 
within  the  time  limited  after  appearance  {Hanwarth  v. 
Welleter,  5  Madd.  422).  It  has  been  held,  that  the 
defendant,  if  he  thinks  proper,  may  put  in  his  answer  to 
the  original  bill,  after  the  plaintiff  has  obtained  and  serv- 
ed an  order  to  amend  (Mackrell  v.  Fisher,  9  Jur.  574). 

Further  Time  to  answer.']  The  masters  in  ordinary 
are  to  hear  and  determine  all  applications  for  time  to 
plead,  answer,  or  demur,  with  liberty  for  either  party  to 
appeal  by  motion  from  the  order  to  be  made  thereon 
(3  &  4  Will.  IV,  c.  94,  s.  13);  and  no  such  application 
is  in  future  to  be  heard  by  any  of  the  judges,  except  on 
appeal  as  aforesaid  (sect.  14). 

If  a  defendant,  using  due  diligence,  is  unable  to  put 
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in  his  answer  to  a  bill  within  the  times  allowed  bj  orto 
16^  the  master  (on  sufficient  cause  being  shewn)  may 
allow  to  such  defendant  such  further  time,  and  on  suehf 
if  any,  terms,  as  to  the  master  seems  just  (18  OTder, 
May,  1845). 

In  all  cases  where  the  master  is  authorised  to  appoint 
the  time  for  any  proceeding,  or  to  enlarge  the  time  al- 
lowed for  any  proceeding  by  general  order,  he  may  fiv- 
ther  enlarge  any  time  so  appointed  or  enlarged  by  hinh 
self,  and  on  such,  if  any,  terms  as  to  him  seem  jful; 
provided  the  application  for  such  enlargement  is  made 
before  the  expiration  of  the  time  previously  allowed,  and 
he  is  satisfied  that  such  enlargenent  is  required  for  the 
purposes  of  justice,  and  not  with  a  view  to  create  onne* 
cessary  delay  (20  id.) 

Where  the  plaintiff  amends  his  bill  without  requiring 
an  answer  to  the  amendments,  no  warrant  for  time  to 
answer  such  amendments  is  to  be  granted  after  the  ex- 
piration of  eight  days  from  the  service  of  the  notice  of 
the  amendment  of  the  bill  (71  id,) 

For  the  purpose  of  making  this  application,  the  suU 
must  he  referred  to  one  of  the  masters  in  ordinary,  if 
not  already  done  {see  part  3,  *' Referring  the  suit"); 
after  which,  a  warrant  is  taken  out  and  served  on  the 
plaintiff^  s  solicitor  in  the  usual  way  {see  part  3,  **  Wat" 
rants  "),  and  upon  the  master  being  attended  thereou, 
he  will  make  such  order  as  he  thinks  reasonable,  a  copy 
of  which  must  be  served  on  the  opposite  party.  The  ap- 
plication is  usually  supported  by  an  affidavit  stating  the 
grounds  thereof. 

A  defendant  who  is  in  contempt,  cannot  apply  for 
time  to  answer  until  he  has  cleared  such  contempt 
{Wheat  V.  Graham,  5  Sim.  570). 

How  prepared.']  The  answer  is  usually  drawn  and 
settled  by  counsel.  It  must  also  be  signed  by  counsel, 
unless  it  is  taken  by  commission  in  the  country,  in  which 
case  counseFs  signature  is  unnecessary  {Brown  v.  Bruce, 
2  Mer.  1;  Simes  v.  Smith,  4  Madd.  366). 
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Hamng  obtained  an  office  copy  of  the  bill  from  the 
Clerk  of  the  Records  and  Write,  a  brief  thereof  with 
the  interrogating  part  in  half-margin,  is  made,  and  the 
defendants  answer  to  each  interrogatory  is  written  op- 
posite thereto,  as  instructions  to  counsel  to  prepare  the 
answer.  The  answer  being  drawn,  it  is  afterwards 
ingrossed  on  parchment,  in  words  at  length  (fgures,  how- 
ever,  being  used  in  schedules  of  accounts),  and  counsel's 
signature  is  copied  at  the  bottom.  In  drawing  the  on- 
swer  it  is  not  usual  for  counsel  to  add  the  general  trh- 
terse  or  words  of  course  at  the  end,  which  is  either  done 
by  the  solicitor,  or  by  the  law  stationer  at  the  time  of 
its  being  ingrossed  (see  Form,  p,  59,  Appendix),  The 
answer  is  made  up  in  a  similar  manner  to  a  bill  (ante, 
p,  7);  after  which,  it  should  be  read  over  to  the  cfe- 
fendant,  and  his  signature  be  added  at  the  end  of  the 
answer,  and  also  of  the  schedules. 

The  name  and  address  of  the  solicitor  filing  the  an- 
swer, and  if  as  agent,  then  also  the  .name  and  address  of 
the  principal  solicitor  must  be  indorsed  thereon  (17  or- 
der, Oct.  1842),  as  previously  directed  with  respect  to 
a  bill  (ante,  p.  8). 

How  sworn,"]  All  answers  taken  in  London,  or  within 
twenty  miles  thereof,  must  hitherto  have  been  sworn  be- 
fore one  of  the  masters  in  ordinary  at  the  public  office, 
or  at  his  private  residence.  In  future  they  may  be 
sworn  before  the  Clerks  of  the  Records  and  Writs 
(7  id,)  A  peer  of  the  realm  puts  in  his  answer  upon 
honour  (Beam.  ord.  105).  A  Jew  is  sworn  to  his  an- 
swer on  the  Pentateuch,  with  his  hat  on.  A  Quaker's 
answer  is  taken  upon  his  solemn  affirmation.  If  the 
defendant  be  an  illiterate  person,  he  is  sworn,  and  makes 
his  mark  to  the  answer,  which  mark  must  be  attested 
by  a  witness,  who  must  swear  that  he  has  truly,  dis- 
tinctly, and  audibly  read  over  the  answer  to  the  defend- 
ant, and  saw  him  make  his  mark  thereto  (Wilton  v. 
C/i//on,  2  Hare,  535;  12  Law  J.,N.S.,  425;  7Jur.2l5). 

The  jurat  is  written  at  the  top  of  the  front  skin^  in 
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the  left  hand  comer  (see  Forma,  p.  16,  Appendix).    It 
need  not  be  signed.     Pay  for  the  oath  \s.  6d. 

\ 
How  fled,]  Formerly,  the  answer  was  filed  bj  the 
clerks  in  court.  It  is  in  future  to  be  filed  by  the  Gleiks 
of  the  Records  and  Writs  (3  order,  Oct.  1842).  Tdb 
the  answer  to  the  Clerk  of  the  Records  and  Writs^  w 
whose  division  the  suit  may  be,  and  he  will  fie  it.  Fay 
him  10«. 

Notice  of]  By  the  23rd  order,  26th  October,  184% 
it  is  ordered,  that  when  any  solicitor  or  party  shall  cause 
an  answer,  demurrer,  or  plea  to  be  filed,  he  shall  cm  the 
same  day  give  notice  thereof  to  the  solicitor  of  the  ad- 
verse party,  or  to  the  adverse  party  himself  if  he  acts  in 
person.  This  notice  should  be  served  before  eight  o'dodc 
in  the  evening  (22  id,)  Prepare  a  notice  on  a  slip  ff 
paper  {see  Form,  p,  70,  Appendix),  and  serve  a  eoff 
thereof  on  the  plaintiff's  solicitor  before  eight  o'clock. 

By  Commission, 

When  granted."]  If  the  defendant  resides  in  the 
country,  {i,e.  beyond  twenty  miles  from  London),  be  is 
at  liberty,  without  order,  to  sue  out  a  dedimus  to  take 
his  plea,  answer,  or  demurrer  (not  demurring  alone); 
also  in  case  of  severe  illness,  or  other  bodily  infinmfy, 
whereby  a  defendant,  resident  not  less  than  four  mike 
from  Lincoln's  Inn  Hall,  is  rendered  unable  to  travel  or 
leave  home,  he  is,  upon  affidavit  thereof,  entitled  (0 
such  dedimus  (9  order,  Dec.  1833).  This  order  is  not 
compulsory;  therefore,  if  the  defendant,  although  he 
resides  beyond  twenty  miles  from  London,  prefers  • 
journey  to  town,  his  answer  may  be  taken  in  the  usual 
way. 

The  order  does  not  apply  to  a  defendant  residing 
abroad,  in  which  case  an  order  for  the  commission  most 
be  obtained  on  motion  or  petition  {De  Feucheres  t. 
Dawes,  5  Beav.  144). 
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Hien  one  defendant  resides  in  town  and  another  in 
country,  and  they  wish  to  put  in  a  joint  answer, 
answer  of  the  defendant  in  the  country  should  be 
m  first.  When  an  answer  is  taken  by  commission, 
oes  not  require  oounsers  signature  {Simes  ▼.  Smithy 
[add.  366). 

Fho  may  be  Commissioners.']  The  commissioners  need 
be  professional  men.  The  defendant's  solicitor  may 
appointed  as  one  of  the  commissioners  (Bird  v. 
meker,  2  S.  &  S.  18<>).  The  commission  is  in  fact 
■Uy  directed  to  the  defendant's  solicitor,  and  one  or 
re  of  bis  clerks. 

^ondng  in  Commission.']  The  plaintiff  is  entitled  to 
I  in  the  commission  for  the  purpose  of  seeing  the  an- 
T  taken,  and  two  days'  notice  must  be  given  him  for 
I  purpose;  after  which  if  he  neglects  to  give  commis- 
!iers['  names,  the  defendant  is  at  liberty  to  sue  out  the 
imission,  directed  to  his  own  commissioners  (9  ord., 
B.  1833).  The  notice  is  to  be  served  upon  the  plain- 
's solicitor  (16  ord.,  Oct.  1842).  It  must  be  served 
brc  eight  o'clock  in  the  evening  (22  id.)  Prepare 
w€iee  on  a  slip  of  paper  {see  Form,  p.  71,  Jppendix), 
i  serve  a  copy  thereof  upon  the  plaintiff^  s  solicitor  or 
mi  before  eight  o^clock  in  the  evening. 
If  the  plaintiff  tvishes  to  join  in  the  commission,  hut 
ieh  is  mot  very  usual  in  amicable  suits,  he  must  within 
o  dear  days  after  service  of  the  notice  furnish  the  de- 
wdanfs  solicitor  with  the  names  of  one  or  two  commis- 
mers  to  act  on  his  behalf;  or,  in  default,  the  commis- 
m  will  be  directed  to  the  defendants  own  commis- 
mers. 

How  prepared  and  issued.]  This  writ  issues  without 
der.  It  is  to  be  prepared  by  the  defendant's  solicitor, 
by  the  defendant  himself  if  acting  in  person  (16  ord., 
et.  1842).  It  must  be  indorsed  with  the  name  and 
Idress  of  the  solidtor  or  other  party  issuing  it  (id.  \7  > 
}),  aspreviomljr  directed  with  respect  to  a  bill,  (onte. 
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p.  8) ;  after  which  it  must  he  sealed  hy  the  clerk  of  the 
records  and  writs  (id,  4),  as  previously  directed  with  re^ 
spect  to  an  attachment  (ante,  p.  49),  and  at  the  same 
time  a  praecipe  must  he  left  with  him. 

Obtain  a  unit,  which  may  be  had  at  the  law  sta- 
tioner's, and  Jill  it  in  as  in  Form,  p.  47,  Appendix,  and 
on  the  back  indorse  the  name  and  address  of  the  solicitor 
and  agent ;  after  which  prepare  a  pracipe  on  a  slip  of 
paper  (see  Form,  p.  48,  Appendix).  Take  the  writ  aid 
precipe  to  the  clerk  of  the  records  and  writs  in  whoH 
division  the  suit  is  (ante,  p.  9),  and  he  will  seat  tke 
writ  and  fie  the  precipe.  Pay  him  10«.  All  comnns* 
sions  to  take  answers  are  to  he  made  retumahle  ^  with* 
out  delay"  (43  ord..  May  1845). 

How  executed,']  The  commission  heing  issued,  it  is 
then  forwarded,  together  with  the  answer  and  such  in^ 
structions  as  may  he  thought  necessary,  either  to  tin 
defendant's  solicitor,  or  to  an  agent  in  the  country,  to 
he  executed. 

If  the  plaintiff  joins  in  the  commission,  he  is  entitled 
to  six  days'  notice  of  executing  it.  This  notice  should 
he  signed  hy  the  defendant's  commissioners,  after  whidi 
it  is  served  on  the  plaintiff  *s  commissioners  (see  Forni, 
p.  71,  Appendix). 

On  the  day  appointed  for  executing  the  eonwdssioHt 
the  parties  assembled,  and  the  defendant  having  read 
over  his  answer,  signs  the  same.  The  commissumffrs 
then  read  the  commission,  and  inquire  of  the  defendant 
whether  he  has  read,  or  heard  his  answer  read,  and 
whether  he  exhibits  it  as  his  answer  to  the  complainanfs 
bill;  or  if  the  defendant  be  an  illiterate  person,  then 
read  his  answer  over  to  him  ;  after  which  they  athnimi* 
ter  the  oath  (see  form,  p,  6\,  Appendix),  and  writer 
return  at  the  foot  of  the  answer  (see  form,  p.  62,  Ap- 
pendix), The  commissioners  then  indorse  the  commission 
thus  :  "  The  execution  of  this  commission  appears  in  n 
certain  schedule  (or,  schedules,  if  more  than  one  skia) 
hereunto  annexed,*'  to  which  they  sign  their  names.  Wi^ 
commMony  together  with  the  answer  and  retunif  is  then 
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tied  up  OTid  sealed  by  the  commiseionersy  who  sign  their 
names  to  their  seais.  If  the  plaintiff's  commissioners 
select  to  attend,  the  defendant's  commissioners  may 
proceed  to  execute  the  commission  ex  parte.  The  com- 
mission cannot,  however,  he  executed  hj  less  than  two 
commissioners. 

How  returned,']  The  commission  being  executed,  it 
is  then  delivered  by  one  of  the  commissioners  to  a  mes- 
senger (usually  the  guard  of  the  mail),  by  whom  it  is 
brought  up  to  town,  and  who  must  afterwards  swear 
that  he  received  it  from  one  of  the  commissioners,  and 
that  it  has  not  since  been  out  of  his  custody.  Upon  the 
messenger  arriving  in  town,  attend  with  him  to  the  clerk 
of  the  records  and  writs  in  whose  division  the  suit  may 
be,  who  will  thereupon  swear  the  messenger  and  file  the 
answer,  Pag  him  Is,  6d,  for  the  oath,  and  \0s,  filing 
ike  answer.  It  is  usual  to  give  the  messenger  f^om  five 
shillings  to  halfa-guinea  for  his  trouble.  Notice  of 
filing  the  answer  is  then  served  on  the  plaintiff*  s  solici- 
tor, as  previously  directed. 

The  plaintiff  is  at  liberty,  if  he  thinks  proper,  to  dis- 
pense with  the  oath  of  the  messenger,  which  is  frequently 
done  in  amicable  suits,  or  where  it  is  difficult  to  meet 
with  a  person  coming  direct  to  town.  In  this  case  a 
consent  must  be  indorsed  on  the  back  of  the  answer,  by 
the  plaintiff* s  solicitor  or  agent  in  the  following  form, 
•^— **  /  consent  to  waive  the  oath  of  messenger.     A,  B,, 

plaintiff  *s  solicitor.  No, ,  Chancery  Lane, day 

(f ,  184-. 

If  the  answer,  &c.  is  brought  up  to  town  by  one  of 
the  commissioners,  the  oath  is  unnecessary;  and  upon 
his  attending  therewith  to  the  clerk  of  the  records  and 
writs,  he  makes  a  memorandum  thereon,  as  **  Received 
by  the  hands  of  the  Commissioner." 

Without  Oath  or  Signature, 

The  answer  may,  if  the  plaintiff  is  willing  to  conaeiit, 
be  taken  without  the  oath,  or  without  the  oath.OT  sigOAr 
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p.  8);  after  which  it  must  be  sealed  by  the  clerk  of  the 
records  and  writs  (id,  4),  as  previously  directed  with  re^ 
spect  to  an  attachment  (ante,  p.  49),  and  at  the  same 
time  a  praecipe  must  be  left  with  him. 

Obtain  a  unit,  which  may  be  had  at  the  law  stih 
tioner*s,  and  Jill  it  in  as  in  Form,  p,  47,  Appendix,  and 
on  the  back  indorse  the  name  and  address  of  the  solicitor 
and  agent ;  after  which  prepare  a  pruedpe  on  a  slip  of 
paper  (see  Form,  p.  48,  Appendix),  Take  the  writ  aid 
pracipe  to  the  clerk  of  the  records  and  writs  in  wkm 
division  the  suit  is  (ante,  p.  9),  and  he  will  seal  the 
writ  and  fie  the  prtedpe.  Pay  him  10«.  All  commis- 
sions to  take  answers  are  to  be  made  returnable  ^  with* 
out  delay"  (43  ord..  May  1845). 

How  executed,']  The  commission  being  issued,  it  is 
then  forwarded,  together  with  the  answer  and  such  m* 
structions  as  may  be  thought  necessary,  either  to  the 
defendant's  solicitor,  or  to  an  agent  in  the  country,  to 
be  executed. 

If  the  plaintiff  joins  in  the  commission,  he  is  entitled 
to  six  days'  notice  of  executing  it.  This  notice  should 
be  signed  by  the  defendant's  commissioners,  after  whidi 
it  is  served  on  the  plaintiff's  commissioners  (see  Form, 
p.  71,  Appendix). 

On  the  day  appointed  for  executing  the  commission, 
the  parties  assembled,  and  the  defendant  having  read 
over  his  answer,  signs  the  same.  The  commissioners 
then  read  the  commission,  and  inquire  of  the  defendant 
whether  he  has  read,  or  heard  his  answer  read,  and 
whether  he  exhibits  it  as  his  answer  to  the  complainant i 
bill ;  or  if  the  defendant  be  an  illiterate  person,  thejf 
read  his  answer  over  to  him  ;  after  which  they  admms* 
ter  the  oath  (see  form,  ^.61,  Appendix),  and  write  a 
return  at  the  foot  of  the  answer  (see  form,  p.  62,  Ap- 
pendix). The  commissioners  then  indorse  the  commission 
thus  :  "  The  execution  of  this  commission  appears  in  a 
certain  schedule  (or,  schedules,  if  more  than  one  skin) 
hereunto  annexed,**  to  which  they  sign  their  names.  The 
fiommimony  together  with  the  answer  and  return^  is  then 
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tied  up  and  sealed  by  the  cammUsioners,  who  tign  their 
names  to  their  seals.  If  the  plaintiff's  commissioners 
neglect  to  attend,  the  defendant's  commissioners  may 
proceed  to  execute  the  commission  ex  parte.  The  com- 
mission cannot,  however,  be  executed  by  less  than  two 
commissioners. 

How  returned."]  The  commission  being  executed,  it 
b  then  delivered  by  one  of  the  commissioners  to  a  mes- 
senger (usually  the  guard  of  the  mail),  by  whom  it  is 
brought  up  to  town,  and  who  must  afterwards  swear 
that  he  received  it  from  one  of  the  commissioners,  and 
that  it  has  not  since  been  out  of  his  custody.  Upon  the 
messenger  arriving  in  town,  attend  with  him  to  the  clerk 
of  the  records  and  writs  in  whose  division  the  suit  may 
he,  who  will  thereupon  swear  the  messenger  and  file  the 
answer.  Pay  him  Is.  6d.  for  the  oath,  and  lOs.  filing 
the  answer.  It  is  usual  to  give  the  messenger  from  five 
shillings  to  half-a-guinea  for  his  trouble.  Notice  of 
filing  the  answer  is  then  served  on  the  plaintiff  ^ s  solici- 
tor, as  previously  directed. 

The  plaintiff  is  at  liberty,  if  he  thinks  proper,  to  dis- 
pense with  the  oath  of  the  messenger,  which  is  frequently 
done  in  amicable  suits,  or  where  it  is  difficult  to  meet 
with  a  person  coming  direct  to  town.  In  this  case  a 
consent  must  be  indorsed  on  the  back  of  the  answer,  by 
the  plaintiff's  solicitor  or  agent  in  the  following  form, 
— -**  I  consent  to  waive  the  oath  of  messenger.     A.  B., 

plaintiff's  solicitor.  No. ,  Chancery  Lane, day 

if ,  184-. 

K  the  answer,  &c.  is  brought  up  to  town  by  one  of 
the  commissioners,  the  oath  is  unnecessary;  and  upon 
his  attending  therewith  to  the  clerk  of  the  records  and 
writs,  he  makes  a  memorandum  thereon,  as  *' Received 
by  the  hands  of  the  Commissioner." 

Without  Oath  or  Signature. 

The  answer  may,  if  the  plaintiff  is  willing  to  cousewt, 
be  taken  without  the  oath,  or  without  the  oatYi.ot  %\igcAr 
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ture  of  the  defendant.  This  is  frequently  done  when 
the  defendant  is  merely  a  formal  party  to  the  suit,  or 
when  his  signature  can  only  he  procured  with  difficulty 
and  expense.  This  consent  is  to  he  signed  hy  the  soli- 
citor (16  ord.,  Oct.  1842). 

Order  for y  how  obtainedJ]  To  take  an  answer  without 
oath  or  signature  an  order  must  he  first  obtained,  and  it 
is  usual  for  the  plaintiff's  solicitor,  previous  to  his  con- 
senting, to  haye  the  draft  answer  forwarded  for  his  pe- 
rusal. The  order  may  be  obtained  either  upon  petition 
or  motion,  as  of  course.  If  obtained  at  the  defendant's 
instance,  the  plaintiff  must  consent;  but  if  at  the  plaia- 
tiff's,  a  consent  is  unnecessary,  unless  the  defendant  be 
out  of  the  jurisdiction  of  the  court  {Codner  v.  Horteif, 
18  Ves.  468). 

Prepare  a  petition  (see  Form,  p.  3,  Appeiulix)  ad 
present  it  to  the  Master  of  the  Rolls,  at  the  secretaries 
ofice,  and  the  secretary  will  thereupon  draw  up  and 
enter  the  order.  Pay  him  7s.  If  the  petition  is  pre- 
sented hy  the  defendant,  the  plaintiff"s  solicitor  nmti 
indorse  in  the  margin,  opposite  the  prayer  of  the  petu 
tion,  "  /  coTisent  to  the  prayer  of  this  petition,  A.  Bj, 
plaintiff'' s  solicitor," 

If  done  by  motion,  draw  up  a  hand  brief,  "  To  nuns 
for  an  order  to  take  the  answer  of  the  defendant  [A.  A] 
without  oath  [or  signature"]''  Give  this  to  counsel  with 
a  half  guinea  fee,  and  he  will  thereupon  hand  it  into  thi 
Registrar  ;  after  which  the  order  is  drawn  up  and  at- 
tered  in  the  usual  way  {see part  2,  ^^ Motions").  Pan 
for  the  order  Ss.,  and  for  entering  6d.  If  the  defendant 
moves,  the  plaintiff  must  hand  in  a  consent  brief  to 
counsel,  indorsed  ''  To  consent  to  an  order,'*  ^c. 

Having  obtained  the  order,  the  answer  is  then  taJuM 
to  the  clerk  of  the  records  and  writs  in  whose  dimion 
the  suit  is,  at  the  top  of  which  the  following  note  is  tn- 
dorsed,  "  Without  oath  [or  signature"],  by  order  dated 

the day  of ,  184 — ."     Upon  your  producing 

the  original  order,  he  thereupon  files  the  answer  in  the 
usual  way. 
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Where  an  answer  is  put  in  without  oath,  it  appears 
necessary  that  the  defendant's  signature  should  be  at- 
tested by  some  reputable  witness,  usually  the  defendant's 
solicitor,  who  should  add  his  address. 


Section  3. 
demt7rrer. 


Nature  of.'\  Whenever  any  ground  of  defence  is  ap- 
parent on  the  bill  itself,  either  from  matter  contained 
in  it,  or  from  defect  in  its  frame  or  in  the  case  made 
by  it,  the  proper  mode  of  defence  is  by  demurrer  (Mit. 
pi.  99).  A  demurrer  is  either  general,  that  is,  to  the 
whole  bill,  or  special,  as  where  the  particular  imper- 
fections are  pointed  out. 

The  principal  grounds  of  objection  to  the  relief  sought 
by  an  original  bill,  which  may  be  taken  advantage  of 
by  demurrer,  are,  that  the  subject  of  the  suit  is  not 
within  the  jurisdiction  of  a  court  of  equity;  that  some 
other  court  of  equity  has  the  proper  jurisdiction;  that 
the  plaintiff  is  not  entitled  to  sue  by  reason  of  some 
personal  disability;  that  be  has  no  interest  in  the  sub- 
ject, or  no  title  to  institute  a  suit  concerning  it;  that  he 
has  no  right  to  call  on  the  defendant  concerning  the 
subject  of  the  suit;  that  the  defendant  has  not  that 
interest  in  the  subject  which  can  make  him  liable  to 
the  claims  of  the  plaintiff;  that  for  some  reason  founded 
on  the  substance  of  the  case,  the  plaintiff  is  not  entitled 
to  the  relief  he  prays;  deficiency  of  the  bill  to  answer 
the  purpose  of  complete  justice;  and  the  impropriety 
of  confounding  distinct  subjects  in  the  same  bill,  or  of 
unnecessarily  multiplying  suits  (Mit.  pi.  102). 

The  objections  to  a  bill  which  are  causes  of  demurrer 
to  discovery  only,  are,  that  the  case  made  by  the  bill 
is  not  such  in  which  a  court  of  equity  assumes  a  juris- 
diction to  compel  a  discovery ;  want  of  interest  in  the 
plaintiff,  or  in  the  defendant ;  want  of  priority  of  title 
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between  the  parties;  that  the  discovery,  if  obtained, 
cannot  be  material ;  and  that  the  situation  of  the  de- 
fendant renders  it  improper  for  a  court  of  equity  to 
compel  a  discoyery  (i(L  149). 

]Sl  0  demurrer  is  to  be  held  bad  and  overruled  upon 
argument,  only  because  such  demurrer  shall  not  cover  to 
much  of  the  bill  as  it  might  by  law  have  extended  to 
(36  order,  Aug.,  1841).  This  order,  however,  does  not 
apply  to  a  case  in  which  there  is  something  of  a  specific 
and  particular  nature  in  the  bill,  which  the  demurrer  has 
not  covered  {Dell  v.  Hale,  2  You.  &  Col,  N.  S.,  1),. 

No  demurrer  is  to  be  held  bad  and  overruled  upon 
aigument,  only  because  the  answer  of  the  defendant  may 
extend  to  some  part  of  the  same  matter  as  may  be 
covered  by  such  demurrer  (37  order,  Aug.  1841). 

As  we  have  already  seen,  a  defendant  is  at  liberty  bj 
answer  to  decline  answering  any  interrogatory^  or  part 
of  an  interrogatory,  from  answering  which  he  might 
have  protected  himself  by  demurrer;  aud  he  is  at  libotjr 
so  to  decline,  notwithstanding  he  shall  answer  other 
parts  of  the  bill,  from  which  he  might  have  protected 
himself  by  demurrer  (38  id.)  As  to  the  construction 
of  this  order,  see  ante,  p.  85. 

An  infant  cannot  demur  until  a  guardian  has  been 
appointed.  If  a  married  woman  wishes  to  demur  alon^ 
an  order  is  necessary  (Barron  v.  Grillard^  3  Y.  &  B. 
165),  which  may  be  obtained  as  of  course. 

An  order  for  leave  to  amend,  not  served,  does  not 
prevent  the  defendant  demurring  to  the  bill  {Price  v. 
Webb,  2  Hare,  515;  13  Law  J.,  N.  S.,  50);  and  where 
the  defendant  pleaded  to  the  bill,  and  the  plaintiff  then 
amended,  and  the  defendant  filed  a  general  demurrer 
to  the  amended  bill,  it  was  held  regular  {RoberUtm.^* 
Ld.  Londonderry,  5  Sim.  226).  After  an  attadunent 
for  want  of  answer,  the  defendant  cannot  file  a  demunotf 
alone  (Mellor  v.  Hall,  2  S.  &  S.  321);  neither  cap  he 
file  a  demurrer  and  answer  (Curzon  v.  De  la  Zoudh 
1  Swan.  193),  although  the  former  is  confined  to  an 
allegation  whi^h  the  defendant  might  by  answer  isre 
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insisted  he  was  not  bound  to  answer  {Figer§  v.  Ld. 
Audley,  2  M.  &  C.  49). 

Time  to  demur.]  A  defendant  may  demur  ahne  to 
any  bill  within  twelve  days  after  his  appearance  thereto, 
but  not  afterwards  (16  order.  May,  1845,  art.  10).  As 
to  the  computation  of  these  twelve  days,  and  as  to  the 
defendant's  time  to  demur,  not  demurring  alone,  see 
"Time  to  answer"  (ante,  p.  86). 

Where  the  defendant,  afler  the  expiration  of  the 
twelve  days,  referred  the  bill  for  scandal  and  imper- 
tinence, which  was  so  reported  by  the  Master,  and 
seveu  days  afterwards  demurred  to  the  bill,  it  was  held 
r^;ular  {Nedby  v.  Nedhy,  8  Sim.  334).  So,  a  demurrer 
filed  within  the  twelve  days,  though  after  the  plaintiff 
had  obtained  the  common  injunction,  was  held  regular 
{Poole  T.  Marshy  7  Sim.  521).  Answering  by  merely 
denyii^  combination  and  demurring  to  the  rest  of  the 
bill,  is  not  a  compliance  vnth  the  condition  "  not  de- 
murring alone"  {Weatherhead  v.  Blackburn,  2  V.  & 
B.  123);  but  the  admission  of  a  single  fact,  in  addition 
to  the  denial  of  combination,  is  a  compliance  with  such 
condition  (Tomkin  v.  Lethbridge,  9  Ves.  179,  463  ; 
Baker  v.  Mellish,  11  Ves.  73). 

How  prepared  and  filed,  ^c]  The  demurrer  is  ge- 
nerally drawn,  and  must  also  be  signed  by  counsel;  after 
which,  it  is.ingrossed  on  parchment  in  words  at  length, 
und  counseVs  signature  must  be  added  at  the  bottom, 
[see  conclusion,  p.  60,  /Appendix).  The  demurrer  must 
be  indorsed  with  the  name  and  address  of  the  solicitor, 
as  previously  directed  unth  respect  to  a  bill  {ante,  p.  8), 
after  which,  it  is  filed  with  the  Clerk  of  the  Records 
and  Writs  in  whose  division  the  suit  may  be  (ante,  p.  9). 
Fay  him  \0s.  It  does  not  require  either  to  be  sworn  to 
or  signed  by  the  defendant.  On  the  same  day  the  de- 
murrer is  filed,  a  notice  thereof  must  be  served  on  the 
apposite  party,  as  previously  directed  unth  respect  to  an 
answer  (ante,  p.  90). 
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Fonnerly,  the  demarrer  required  to  be  entered  with 
the  registrar,  within  eight  days  after  it  was  filed  (Beam, 
order  287).  In  future,  however,  a  demurrer  n^  not 
be  entered  with  the  registrar  (44  order.  May,  IMS). 

Suhmitiinff  to.']  The  plaintiff,  upon  being  served  inth 
notice  of  the  demurrer,  bespeaks  a  copy  thereof;  and  if 
be  considers  the  demurrer  good,  he  may,  at  any  tiaie 
before  it  has  been  set  down,  submit  to  the  samei^amd 
obtain  an  order  as  of  course  to  amend  his  bill,  wpoa 
payment  of  20«.  costs;  but  after  the  demurrer  is  4et 
down,  the  order  is  made  upon  payment  of  taxed  ^ostiw 

How  set  doumJ]  Upon  the  filing  of  a  dMnnrrer  hf  a 
defendant,  either  party  is  to  be  at  liberty  to  «et  the 
same  down  for  argument  immediately  (44  order.  May, 
1845). 

Within  twelve  days  after  the  filing  of  a  demnxrerU) 
the  whole  bill,  the  plaintiff  desiring  to  submit  such  de- 
murrer to  the  judgment  of  the  court  is  to  cause  tbe 
same  to  be  set  down  for  argument.  If  he  does  noti 
such  demurrer  is  to  be  held  sufficient,  and  the  pkinUff 
is  to  be  held  to  have  submitted  thereto  (16  id.  art.  17). 
Where  a  demurrer  to  the  whole  bill  is  not  setdosni 
for  argument  within  twelve  days  after  the  filing  thereof, 
and  the  plaintiff  does  not  within  such  twelve  days  serre 
an  order  for  leave  to  amend  the  bill,  the  demurrer  is  io 
be  held  sufficient  to  the  same  extent  and  for  the  aine 
purposes,  and  the  plaintiff  is  to  pay  to  the  demunipig 
party  the  same  costs,  as  in  the  case  of  a  demurrer  tovdie 
whole  bill  allowed  upon  argument  (46  id.) 

Within  three  weeks  after  the  filing  of  a  deaxQXWB  to 
pert  of  a  bill,  the  plaintiff  desiring  to  submit  suck  de- 
murrer to  the  judgment  of  the  court  is  to  cause :Ae 
same  to  be  set  down  for  argument.  If  he  does  ntf^ 
such  demurrer  is  to  be  held  sufficient,  and  the  plinntiff 
i^^  to  be  held  to  have  submitted  thereto  (16  id,  art.  18). 
Where  a  demurrer  to  part  oi  a  bill  is  not  set  down  ivt 
argument  within  three  weeks  after  the  filing  thareof> 
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•nd  the  plaintiff  does  not  within  audi  three  weeks  serve 
an  order  for  leave  to  amend  the  biU,  the  demurrer  is  to 
W  held  sufficient  to  the  same  extent  and  for  the  same 
purposes,  and  the  plaintiff  is  to  pay  to  the  demurring 
party  the  same  costs,  as  in  the  case  of  a  demurrer  to 
part  of  a  hill  allowed  npon  argument  (47  id.) 

The  twelve  days  and  three  weeks,  mentioned  in  the 
fiwegoing  orders,  are  to  be  reckoned  exclusive  of  the  day 
«f  fUfing  the  demurrer  (11  id,);  and  when  such  periooTs 
aqpire  on  a  Sunday,  or  other  day  on  which  the  offices  are 
d(Med,  it  is  sufficient  if  the  demurrer  be  set  down  on  the 
day  on  which  Ihe  offices  shall  next  open  (13  id.)  The 
times  of  vacatian  (see  antey  p.  18)  are  not  to  be  reckoned 
in  the  oomputation  of  the  time  dlowed  for  setting  down 
demurrers  (14  id.  art.  3).  The  demurrer  is  considered 
ts  set  down  from  the  time  when  the  order  is  carried 
into  the  Registrar's  Office,  and  not  from  the  time  of  its 
entry  in  the  Registrar's  book  (Effremont  v.  Cawell,  5 
Beav.  617;   12  Law  J.,  N.  S.,  233;  7  Jur.  52). 

jin  order  to  set  the  demurrer  down  is  necessary,  and 
may  he  obtained  on  petition  as  of  course  {see  form,  p.  3, 
Appendix),  which  must  state  whether  the  information  or 
lillf  to  which  such  demurrer  is  put  in,  is  marked  with 
the  words  **  Lord  Chancellor/*  or  with  the  words  '^  Mas- 
terof  the  Bolls,''  (5  order.  May,  1837).  The  order 
heing  obtained,  is  then  taken  to  the  Registrar  of  the 
proper  court,  who  wiU  set  the  demurrer  down;  after 
which,  a  copy  of  the  order  should  be  serf>ed  on  the 
sfposHe  party,  at  least  two  clear  days  before  the 
hearing. 

If  the  plaintiff  neglects  to  set  down  a  demurrer  to  the 
whole  hill  within  twelve  days,  the  defendant  is  entitled 
to  his  costs  of  suit  and  of  the  demurrer;  an  order  for 
i^iidi  may  be  obtained  ea  parte  (Mackenzie  v.  Claridge, 
6  Beav.  123;   Turner  v.  Sampson,  8  Jur.  1134). 

How  heard.']     The  demurrer  is  heard  by  the  judge  to 
whose  court  the  cause  has  been  attached,  pursuant  to 
r2 
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or^lers,  5  May,  1837>  and  1 1th  Nov.  1841,  unless  othcfw 
wise,  ordered  by  the  Lord  Chancellor. 

A  copy  of  the  bill  and  demurrer  must  be  made  an  hruf 
paper^  and  left  with  the  Secretary  of  the  Judge  befm 
whom  the  demurrer  is  to  be  aryued,  and  another  cop^ 
thereof  must  also  be  made  for  counsel^  together  wiihmk 
oboernations  as  may  be  thought  necessary.  The  demurrer 
is  then  argued  in  court  in  its  proper  turn,  as  set  down  ^ 
the  paper.  A  demurrer  cannot  be  adyanced  for  hearing 
to  an  earlier  day,  unless  upon  special  application  for  tlwt 
purpose  (Jnan,^  1  Madd.  557). 
.  The  party  setting  down  the  demurrer  should  be  pn- 
pared  at  the  hearing  with  an  office  copy  affidavit  of  8e^ 
vice  of  the  order  to  set  it  down  (see  form,  p.  17,  Ap- 
pendix),  and  the  other  party  with  an  office  copy  affidavit 
of  having  been  served  therewith;  othervidse,  upon  either 
party  making  default  at  the  hearing,  the  demurrer  wiU 
be  struck  out  of  the  paper  (Penfold  v.  Ramsbottom,  1 
Swanst.  552),  in  which  case  a  fresh  order  to  set  it  down 
must  be  obtained  (Tolson  v.  Ld.  Fitzwilliam,  4  Madd. 
403). 

Costs  of}  Where  a  demurrer  to  the  whole  or  part  of 
a  bill  is  allowed  upon  argument,  the  plaintiff,  unless  the 
court  orders  to  the  contrary,  is  to  pay  to  the  demurring 
party  the  costs  of  the  demurrer,  and  if  the  demurrer  be 
to  the  whole  bill  the  costs  of  the  suit  also  (45  order. 
May,  1845). 

Upon  the  overruling  of  a  demurrer,  the  defendant,  is 
to  pay  to  the  plaintiff  the  taxed  costs  occasioned  thereby, 
unless  the  court  make  other  order  to  the  contrary  (32 
order,  1828). 

Where  a  demurrer,  on  two  grounds,  failed  as  to  one 
and  succeeded  as  to  the  other,  no  costs  were  given 
(Benson  v.  Hadfield,  5  Beav.  546;  12  Law  J.,  N.  SL, 
89). 

Effect  of  ^c]     If  a  demurrer  to  the  whole  bill  is 
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allowed,  it  puts  an  end  to  the  suit.  Where  a  partial 
deraurrer  is  allowed,  the  coart  frequently  gives  the  plaht- 
tifiF  lea^e  to  amend  his  biU,  on  payment  of  the  defend- 
ant's costs  (Mit.  pi.  174). 

*  If  a  demurrer  be  overruled,  the  defendant  cannot  put 
in  another  demurrer  (Bancroft  v.  Wardour^  2  Bro. 
G.  C.  66) ;  neither  can  he  put  in  a  plea  (Rowley  v.  EeeiiSy 
1  8.  &  S.  511);  but,  where  a  demurrer  to  an  original 
bill  is  orerruled,  the  defendant  may  still  demur  to  an 
amended  bill  (Bosanquet  t.  Marsham,  4  Sim.  573). 
Upon  the  demurrer  being  overruled,  the  defendant  should 
immediately  apply  for  time  to  answer,  which  application 
should  be  made  to  the  court  (  Waterton  v.  Croft,  6  Sim. 
431). 

Where  a  demurrer  to  the  whole  bill  is  overruled,  the 
plaintifP,  if  he  does  not  require  an  answer,  may  imme- 
diately file  a  traversing  note  (55  order.  May,  1845),  as 
previously  directed  (see  ante,  p.  7^). 


Section  4. 


PLEA. 


'  Nature  of]  Pleas  are  special  matter  pleaded  by  the 
defendant  to  a  bill,  on  which  an  objection  is  not  apparent 
so  as  to  admit  of  a  demurrer.  They  are  generally  con- 
sidered as  of  three  sorts: — to  the  jurisdiction  of  the 
edort;  to  the  person  of  the  plaintiff  or  defendant;  and 
in  bar  of  suit  (Mit.  pi.  177). 

A  plea  to  the  jurisdiction  may  be,  that  the  subject  of 
the  suit  is  not  within  the  jurisdiction  of  a  court  of  equity 
(ib,  1 78) ;  but  if  such  objection  is  apparent  on  the  bill, 
a  demurrer  is  the  proper  mode  of  defence.  In  such  a 
plea  it  is  necessary  to  shew  what  other  court  has  juris- 
diction (Nabob  of  Arcot  v.  East  India  Co.,  3  Bro.  C.  C. 
301). 

A  plea  to  the  person  of  the  plaintiff  may  aVve^  \\\».\ 
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he  ia  diflaUed  to  sue,  as  being  ontlawed,  or  eieoramvoib 
eated,  or  attamted,  or  an  alien,  or  incapable  of  institafeiaf 
a  anit  akme  (Mit.  ^  185). 

iPkas  in  bar  are  either  of  matter  recorded,  or  aa  rf, 
record  kk  the  court  itself  or  some  other  court  oi  equity; 
or  of  matters  of  record  in  some  court  not  a  cowt  of 
equity,  and  pleas  of  matters  tn  pttis.  Pleas  in  bar  of 
matter  reeonied,  or  aa  of  reeord  in  the  court  itadf  *or 
some  other  eourt  of  equity,  may  be  a  deeree  or  order  of - 
the  court  by  which  the  rights  of  the  parties  are  alnan^. 
determined,  or  another  bill  for  the  same  eause  dismaiiii 
or  another  suit  depending  between  the  same  parties 'ftv 
the  same  cause  {ib.  194).  Pleas  in  bar  of  mattefa:il 
record,  or  of  matters  in  the  nature  of  matters  of  recofd^ 
in  some  court  not  being  a  court  of  equity,  may  be  a 
fine,  or  recovery,  a  judgment  at  law,  or  sentence  o^  mmt- 
other  court  (ib.  201).  Pleas  in  bar  of  matters  inpm 
are  principally  a  stated  account,  an  award,  a  rdeaae,  a 
will  or  conveyance,  and  a  plea  of  any  statute  which  may 
be  a  bar  to  the  plaintiffs  demand  (ib.  207).  Where, 
to  an  amended  bill,  a  plea  in  bar  to  the  whole  bill  was 
put  in,  that  the  matter  introduced  by  way  of  amendment 
was  matter  of  supplement,  it  was  overruled,  vrith  costs, 
as  covering  too  much  (Johfison  v.  Chaffers^  7  Jur.  1008). 

Two  inconsistent  facts  cannot  be  joined  in  one  plea 
{Whitbreadyf.  Broekkurtt,  1  Bro.  C.C.  401);  nor  can 
various  facts  be  pleaded  in  one  plea,  unless  all  are  caa- 
ducive  to  a  single  point  of  defence  {Ritchie  v*  Aylwrn^ 
15  Yes.  82).  Under  special  circumstances,  howe¥ei^ 
the  court  will  give  the  defendant  leave  to  plead  dodbly 
(Kai/  V.  Marshall,  1  Keen,  190;  Gibson  v.  WAUbrmtd^ 
4  Madd.  241;  Bampton  v,  Birchall,  4  Beav.  558).  A 
plea,  unlike  a  demurrer,  may  be  good  in  part  and  bad  in 
part  (Mayor  of  London  v.  Levy,  8  Ves.  403). 

No  i^ea  is  to  be  held  bad  and  overruled  upon  aigo- 
ment,  only  because  such  plea  shall  not  cover  so  much. of 
the  bill  as  it  might  by  law  have  extended  to  (36  orA&tf 
Aug.  1841).  No  plea  is  to  be  held  bad  and  overrukd 
upoa  argument,  only  because  the  answer  of  the  defend- 
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int  maj  extend  to  some  part  of  the  sane  matter  at  may 
be  eeifeved  by  suth  plea  (37  id.) 

An  infant  cannot  plead  until  a  guardian  liaa  been  ap- 
pointed. If  a  married  woman  wishes  to  plead  sepa- 
rately from  her  husband,  an  order  must  be  obtained  for 
that  purpose. 

Time  to  pleadJ]  The  defendant  has  the  same  time 
to  plead  that  he  has  to  put  in  his  answer  (see  ante, 
p.  86). 

Eoniierly>  after  a  contempt  duly  prosecuted  to  an  at- 
tachmei^  with  proclamations  returned,  the  defendant 
could  not  file  a  plea,  except  by  leave  of  the  court  (Beam. 
Old.  1 78).  After  the  return  of  a  simple  attachment, 
however,  the  defendant  is  at  Hberty  to  file  a  plea 
(Hamaton  t.  Hibbert,  2  S.  &  S.  225);  but,  m  such 
case,  he  must  first  pay  or  tender  the  costs  of  the  con- 
tempt {Foulkes  T.  Jonesy  2  Beav.  274). 

Hew  prepared  and  filed^  ^c]  The  plea  is  usually 
drawn  by  counsel,  and  must  also,  in  a  town  cause,  be 
signed  by  him.  In  a  country  cause,  however,  when  the 
plea  ia  taken  by  commission,  such  signature  is  unneces- 
sary {Simes  v.  Smith,  4  Madd.  366). 

Ommael  hamng  prepared  the  plea,  it  is  afterwards 
imgromedy  in  words  at  lengthy  on  parchment  {see  con- 
ckinon,  p.  60,  Appendix),  and  the  solicitors  name  and 
address  must  be  indorsed  on  the  back,  as  previously 
directed  toith  respect  to  a  bill  (ante,  p.  8).  The  plea 
is  then  filed  with  the  Clerk  of  the  Records  and  Writs  in 
toAote  division  the  suit  is  (ante,  p.  9),  for  which  you 
pay  l(h. ;  and,  on  the  same  day,  a  similar  notice  must 
he  serwed  an  the  opposite  party,  as  previously  directed , 
with  respect  to  an  answer  (ante,  p.  90). 

Formerly,  the  plea  was  required  to  be  entered  with  the 
r^istrar,  within  eight  days  after  it  was  filed  (Beam.  ord. 
174,  287)-  In  future,  however,  a  plea  need  not  be 
coi^ered  with  the  registrar  (44  order,  May,  1845). 
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Whmput.in  en  Oath,'\  Pleas  in  bar  of  matten^^ 
pah  mu«t  bie  upon  oath  of  the  defendant;  but  pleastji^^ 
tbs  jurisdiction  of  the  coart,  or  in  disability  of  the  per-, 
son  t^f  the  plaintiff  or  defendant,  or  pleas  in  bar  of  aigr 
miSttxt  of  record,  or  of  matters  recorded,  or  as  of  rec»q! 
itL  -the  court  itself  or  any  other  court,  need  not  be  npcoii! 
oath  (Mit.  pi.  239).  Where  a  joint  and  several  pka 
was  sworn  to  by  all  the  defendants  except  one,  who  bad, 
died  a  few  days  previously  to  the  information  being  filed,: 
the  court  refused  to  take  the  plea  off  the  file  {Att.'\ 
Oen,  V.  Cradock,  8  Sim.  466).  If  a  plea,  which  requiR^ 
to  be  sworn  to,  is  filed  without  oath,  the  irregolanty  ii 
not  waived  by  the  plaintiff  taking  a  subsequent  step  inr 
the  cause;  but  the  same  may,  even  after  it  is  set  dovn,* 
be  taken  off  the  file  {Wall  v.  Slubbs,  2  V.  &  B.  354). 
It  is  usual  for  counsel  to  advise  ou  this  point  when  he 
draws  the  plea. 

If  the  plea  requires  to  be  put  in  on  oath,  and  the 
defendant  resides  in  the  country,  he  is  entitled  to  a 
commission  to  take  it,  as  previously  directed  in  the  case 
of  an  answer,  which  is  obtained  and  executed  in  a  simOai 
manner.  When  the  plea  is  put  in  on  oath,  it  must  be 
signed  by  the  defendant,  but  otherwise  his  signature  i& 
unnecessary. 

If  the  plaintiff  is  willing  to  dispense  with  the  oath 
and  signature  of  the  defendant,  an  order,  as  of  course, 
may  be  obtained  for  that  purpose,  which  is  drawn  up  iu- 
a  similar  manner  as  previously  directed  with  respect  to 
an  answer  (ante,  p.  93). 

Submitting  to.']  If  the  plaintiff  considers  the  plea 
good,  he  may,  at  any  time  before  it  is  set  down,  submit, 
to  the  same,  and  obtain  an  order  as  of  course  to  amend  , 
his  bill,  upon  payment  of  20«.  costs,  xlfter  the  plea  has 
been  set  down,  however,  the  order  is  made  upon  pay- 
ment of  taxed  costs. 

How  set  down,]     It  is  not  necessary  that  every  plea 
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should  be  set  down  for  argument.  Thus,  pleas  of  out- 
lawry or  excommtmicatioD,  which  are  pleaded  sub  siffiiloy 
and  the  truth  of  which  cannot  be  disputed,  do  not  require 
to  be  argued,  unless  defective  in  point  of  form.  So,  a 
plea  of  a  former  decree,  or  of  another  suit  depending  for 
the  same  matter,  the  truth  of  which  may  be  ascertained 
by  inquiry,  is  generally  referred  to  the  Master  fbr  that 
purpose  (Daniel  v.  Mitchell,  3  Bro.  C.  G.  544;  Jones 
V.  Segueiroy  1  Phil.  82).  The  order  of  reference  may 
be  obtained  on  motion  as  of  course  {Daniel  y.  Mitchell, 
1  Ves.  484);  and  the  plaintiflF  is  bound  to  obtain  the 
Master's  report  thereon  within  one  month  after  the 
plea  is  filed,  otherwise  the  bill  may  be  dismissed,  with 
coste  (Beam.  ord.  176;  Baker  v.  Bird,  2  Ves.  672). 

If  the  plea  requires  to  be  argued,  upon  the  filing 
thereof  by  the  defendant,  either  party  is  at  liberty 
to  set  the  same  down  for  argument  immediately  (44 
order.  May,  1845). 

Within  three  weeks  after  the  filing  of  a  plea  to  the 
whole  or  part  of  a  bill,  the  plaintiff  desiring  to  submit 
such  plea  to  the  judgment  of  the  court  is  to  cause  the 
same  to  be  set  down  for  argument.  If  he  does  not, 
such  plea  is  to  be  held  good  to  the  same  extent  and  for 
the  same  purposes  as  a  plea  allowed  upon  argument,  and 
the  plaintiff  is  to  be  held  to  have  submitted  thereto  (16 
id.  art.  19). 

Where  a  plea  to  the  whole  or  part  of  a  bill  is  not  set 
down  for  argument  within  three  weeks  after  the  filing 
thereof,  and  the  plaintiff  does  not  within  such  three 
weeks  serve  an  order  for  leave  to  amend  the  bill,  or  does 
not  within  such  three  weeks  by  notice  in  writing  under- 
take to  reply  to  the  plea,  the  plea  is  to  be  held  good  to 
the  same  extent,  and  for  the  same  purposes,  and  the 
same  costs  are  to  be  paid  by  the  plaintiff,  as  in  the  case 
of  a  plea  to  the  whole  or  part  of  a  bill  allowed  upon 
argument;  and  where  the  plea  is  to  the  whole  bill,  the 
defendant  by  whom  such  plea  was  filed  may  at  any 
time  after  the  expiration  of  such  three  weeks  obtain  as 
of  course  an  order  to  dismiss  the  bill  (49  id.) 
f3 
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Th«  three  weeks  mentioned  in  these  orders  are  ts  k 
reckoned  exclosire  of  the  daj  of  filing  the  plea  (1 1  itL); 
and  when  such  three  weeks  expire  on  a  Simdaj,  or  otfaisr 
day  on  which  the  offices  are  closed,  it  is  sufficient  if  the 
plea  he  set  down  on  the  day  on  which  the  offices  shall 
next  open  (13  id.)  The  times  of  vacation  also  (miie, 
p.  IB)  are  not  to  he  reckoned  in  the  compntation  of  the 
time  allowed  for  setting  down  pleas  (14  id,  art.  d). 
The  court  has,  under  the  particular  circumstancea  of 
the  case,  and  upon  the  defendant's  consenting,  allowed 
the  plaintiff  to  set  the  plea  down  after  the  usuid  time 
had  expired  (PaweU  v.  CarfieU,  7  Jur.  1124). 

An  order  to  set  down  the  plea  may  be  obtamedw 
jftetition  tte  of  course  (see  form^  p.  3,  Appendix),  qfUr 
which  the  order  is  served,  and  the  plea  set  down,  ss 
previously  directed  with  respect  to  a  demurrer  (m^ 
p.  99). 

How  heard."]  The  same  ohserrations  with  respect  to 
the  hearing  of  a  demurrer  will  also  apply  with  req>tet 
to  the  hearing  of  a  plea  (see  ante,  p.  99). 

Tahinff  Is&ue  on.]  If  a  plea  is  allowed  upon  argu- 
ment, or  the  plaintiff  without  argument  thinks  % 
though  good  in  form  and  substance,  not  true  in  poiot 
of  fact,  he  may  take  issue  upon  it  (Mit.  pi.  240),  whidi 
is  done  by  replying  thereto.  It  is,  howeyer,  irregnltf 
to  reply  to  a  plea  of  the  pendency  of  a  fcnrmer  soit  ibr 
the  same  matter  {Jones  v.  Segueira,  1  Phil.  82). 

If  the  plaintiff  undertakes  to  reply  to  the  plea,  iK 
.must  serve  a  notice  in  writing  thereof  within  three  wedtf 
after  the  filing  of  the  plea  (49  order,  May,  1845);  < 
replication  is  afterwards  filed,  witnesses  are  examinidi 
publication  passed,  and  the  cause  set  down  for  he9ffM9 
in  the  usual  way,  as  hereinafter  directed. 

If  the  plea  is  found  false  at  the  hearing,  the  plaiiitiff 
is  entitled  to  a  decree,  and  if  discovery  is  sought,  be 
may  examine  the  defendant  on  interrogatories  (Wbod^* 
Strickland,  2  V.  &  B.  158);  but  if  the  defendant  ppo^ 
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ihe  truth  cf  the  matter  pleaded,  the  suit,  so  far  a^  the 
|ilea  extends,  b  barred;  eren  though  the  plea  is  not 
good  either  in  point  of  form  or  substance  (Mit  pi. 
241). 

like  plaintiff  having  undertaken  to  reply  to  a  plea  to 
tibe  whole  bill,  is  not,  without  the  special  leave  of  the 
court,  to  take  any  proceeding  against  the  defendant  by 
whom  the  j^ea  was  filed  till  after  repUoation  (50  order, 
May»  1845). 

CmU  0/,"]  Where  a  plea  to  the  whole  or  part  of  a 
bill  is  allowed  upon  argument,  the  plaintiff,  unless  he 
undertakes  to  reply  to  the  plea,  or  the  court  orders  to 
the  contrary,  is  to  pay  to  the  party  by  whom  the  plea 
is  filed  the  costs  of  the  plea,  and  if  the  plea  be  to  the 
whole  bill,  the  costs  of  the  suit  also ;  and  in  such  last- 
mentioned  case  the  order  allowing  the  plea  is  to  direct 
the  dismissal  of  the  bill  (48  id.) 

Under  the  old  order  (see  3 1st  order,  1828,  abolished), 
it  has  been  held,  that  if  a  plea  to  the  whole  bill  is 
allowed,  the  plaintiff,  although  he  undertakes  to  reply 
thereto,  must  pay  the  costs  thereof;  but  the  other  costs 
of  the  suit  will  be  reserved  (Fry  v.  Richardson^  10  Sim. 
475).  So,  where  two  pleas,  for  want  of  parties,  were 
put  in  by  the  same  solicitor,  for  two  several  defendants, 
and  allowed,  the  plaintiff  was  ordered  to  pay  the  costs 
of  one  plea  only  {Tarhuck  v.  Woodcock,  3  Beav.  289). 
Where  a  plea  was  overruled,  with  liberty  to  amend,  and 
the  amended  plea  was  allowed,  the  court  merely  granted 
the  defendant  the  costs  of  the  amended  plea  {Clayton  v. 
Meadows,  2  Hare,  26). 

Upon  the  overruling  of  any  plea,  the  defendant  is  to 
pay  to  the  plaintiff  the  taxed  costs  occasioned  thereby, 
unless  the  court  shall  make  other  order  to  the  contrary 
(32  order,  1828). 

The  costs  should  be  applied  for  at  the  hearing  of  the 
plea,  and  a  subsequent  application  for  such  costs  by 
motion  was  refused  (Yamall  v.  Rose,  2  Keen,  326;  but 
^^  Roberts  v.  Jones,  13  Law  J.,  N.  S.,  32). 
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Effect  q^.]  Upon  the  argument  of  a  plea,  it  may 
either  be  allowed  simply,  or  the  benefit  of  it  may  be 
saved  to  the  hearing,  or  it  may  be  ordered  to  stand  for 
an  answer  (Mit.  pi.  240).  In  the  first  case  it  is  a  M 
bar  to  so  much  of  the  bill  as  it  covers,  if  the  matter 
pleaded,  with  the  averments  necessary  to  support  it, 
are  true  (t6.)  If  the  benefit  of  it  is  saved  to  the  heif- 
ing,  it  is  considered  that,  so  far  as  appears  to  the  coar^ 
it  is  a  fall  defence;  but  that  there  may  be  matter  dn^ 
closed  in  evidence  which  would  avoid  it,  supposing  the 
matter  pleaded  to  be  strictly  true  (uf.  241).  Whm  t 
plea  is  ordered  to  stand  fqr  an  answer,  it  is  merdy  de* 
termined  that  it  contains  matter  which  may  be  a  ddfeoM 
or  part  of  a  defence;  but  that  it  is  not  a  full  defence,  or 
it  has  been  informally  offered  by  way  of  plea,  or  it  hai 
not  been  properly  supported  by  answer,  so  that  thetroA 
of  it  is  doubtful  {}d,  242).  Wlien  the  plea  is  allowed, 
the  court  frequently  permits  the  plaintiff  to  ameild  his 
bill,  upon  payment  of  costs. 

When  the  plea  is  overruled,  the  defendant  should 
immediately  apply  for  time  to  put  in  an  answer.  After 
a  plea  has  been  overruled,  the  defendant  cannot  file  an- 
other plea,  or  a  demurrer,  without  special  leave  (Rowietf  v. 
Ecclesy  1  S.  &  S.  51 1).  Pending  an  appeal  from  an  order 
disallowing  a  plea,  it  is  not  as  of  course  the  rule  to  sti^ 
proceedings  to  enforce  an  answer  (Brake  v.  Drake,  9  Jnr. 
101). 

Where  a  plea  to  the  whole  bill  is  overruled,  the  plain- 
tiff, if  he  does  not  r(M|uire  an  answer,  may  immediately 
file  a  traversing  noicL(55  order.  May,  1845),  as  to  which, 
see  ante^  p.  76. 

Amendment  of,']  If  a  plea  be  good  in  substance  bnt 
defective  in  form,  the  court  will  give  leave  to  amend 
(Bobson  V.  Leadbetterj  13  Ves.  281 ;  Merev^tker  v. 
Mellish,  id.  438);  or  to  plead  de  novo  (9Koki9»en  r, 
Hastings,  2  Ves.  84) ;  or  allow  the  plea  to  stand  for  an 
answer,  with  liberty  to  except  (Wood  v.  Strickland, 
2  V.  &  B.  157). 
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Section  5. 

disclaimer. 

A  defendant  may  disclaim  all  right  or  title  to  the 
matter  in  uemand  by  the  plaintiff's  bill  or  by  any  part 
of  it.  But  a  disclaimer  can  scarcely  be  put  in  alone. 
Eor  if  the  defendant  has  been  made  a  party  by  mistake, 
haying  never  had  an  interest  in  the  matter  in  question, 
yet,  as  he  may  have  had  an  interest  which  he  may  have 
departed  with,  the  plaintiff  may  require  an  answer  suf- 
fioent  to  ascertain  whether  that  is  the  fact  or  not;  and 
if  in  truth  it  is  so,  an  answer  seems  necessary  to  enable 
the  plaintiff  to  make  the  proper  party,  instead  of  the 
defendant  disclaiming  (Mit.  pi.  253).  Although  a  de- 
fendant disclaim  all  interest  in  the  suit  at  the  bar,  yet, 
if  there  be  any  question  whether  he  has  documents  re- 
lating to  the  suit  in  his  possession  which  ought  to  be 
delivered  up,  the  court  will  retain  him  on  the  record, 
and  direct  an  inquiry  on  the  subject  (Teedy,  CarrutherSy 
2You.  &C0I.N.C.  31). 

The  disclaimer  is  usually  drawn  by  counsel^  after 
which  it  is  ingrossed  and  filed  in  a  similar  manner  to 
Oft  answer.  The  solicitor's  name  and' address  must  be 
indprsed  on  the  back,  as  previously  directed  with  respect 
to  a  bill  (ante,  p.  8),  and  a  notice  of  filing  must  on  the 
same  day  be  served  on  the  opposite  party,  as  in  the  case 
of  an  answer  (ante,  p.  90).  It  must  be  signed  by  the 
defendant,  and  when  accompanied  by  an  answer,  it  must 
be  put  in  on  oath* 

If  the  defendant  disclaims,  the  court  will  in  general 
dismiss  the  bill  as  against  him,  with  costs  (Mit.  pi.  254). 
Defendants  in  a  foreclosure  suit,  properly  disclaiming, 
are  entitled  to  their  costs  (Silcock  v.  Boynon,  2  You.  & 
Col.  C,  (?iH376).  A  trustee,  having  disclaimed  by  an- 
swer, was  allowed  his  costs  of  suit  against  the  plaintiff, 
who  was  held  to  be  entitled  to  be  repaid  them  {Phillips 
V.  Bavies,  12  Law  J.,  N.  S.,  232;  7  Jur.  52),    Where 
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a  defendant,  having  parted  with  his  interest  in  the  suit 
prior  to  the  filing  of  the  hill,  disdaimedy  the  plaintiff 
was  ordered  to  pay  snch  defendant's  costs,  without  heing 
entitled  to  them  oyer;  the  court  being  of  opinion  that 
the  plaintiff  might  have  easily  ascertained  the  fiict  of 
the  assignment  {Teed  t.  Carruthen^  mpra).  Where  a 
defendant  disclaimed,  but  his  counsel  at  the  bar  took 
part  in  the  argument  against  the  plaintiff,  he  was  held, 
notwithstanding,  entitled  to  his  costs  (Osbaldesfon  t. 
Simpson,  7  Jur.  734). 

An  assignee  who  had  no  titles  having  submitttd  las 
rights  to  the  judgment  of  the  court,  instead  oi  disdabn- 
ing,  was  not  allowed  his  costs  (Blytke  r.  Ormnmik,  13 
Law  J.,  N.  8.,  82). 


Ill 

CHAPTER  IV. 

PlAINTIFF^S   PROCEBDINGS  AFTBR  AnSWER. 

Section  1. 

xxceftions  to  answer  for  instjfficiency. 

L8  soon  as  the  answer  is  filed,  the  plainti£rs  solicitor 
honld  bespeak  an  office  copy  of  the  clerk  of  the  records, 
or  which  you  pay  4d.  per  folio;  after  which  it  is  usual 
0  lay  a  brief  thereof,  as  also  of  the  bill  (including  the 
Dterrogatory  part),  before  counsel,  to  advise  as  to  its 
efficiency.  If  it  is  considered  insufficient,  the  plaintiff 
s  at  liberty  to  take  exceptions  thereto,  and  to  have  it 
eferred  to  the  Master. 

Previously  to  the  orders  of  the  26th  August,  1841, 
he  plaintiff  was  entitled  to  have  an  answer  to  every 
tatement  and  charge  in  the  bill,  whether  interrogated  to 
r  not.  But  by  the  16th  and  17th  of  these  orders,  the 
efendant,  as  we  have  already  seen,  need  only  answer 
ach  interrogatories  as  he  is  specially  required  to  answer 
y  the  note  at  the  foot  of  the  bill  (see  ante,  p.  2). 

By  the  38th  of  the  same  orders,  a  defendant  is  at 
berty,  by  answer,  to  decline  answering  any  interrogatory 
r  part  of  an  interrogatory,  from  answering  which  he 
ught  have  protected  himself  by  demurrer;  and  he  is  at 
berty  so  to  decUne,  notwithstanding  he  shall  answer 
ther  parts  of  the  bill  from  which  he  might  have  pro- 
»ted  himself  by  demurrer.  As  to  the  construction  of 
bis  order,  see  ante,  p.  85. 

The  plaintiff  cannot  except  to  an  answer  filed  on  be- 
udf  of  an  infant  (Lucas  v.  Lucas,  13  Ves.  274)  ;  nor 
0  the  answer  of  a  defendant  of  unsound  mind,  answering 
»y  guardian  {Micklethvoaite  Y.Atkinson,  1  Col.  173); 
IDT  to  a  supplemental  answer  filed  by  leave  of  lYie  ciwaV, 
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(Bwme»  T.  Twiddle,  10  Km.  481);  nor  after  replicatioii 
filed  to  the  defendant's  answer  (Beam.  ord.  28) ;  nor  after 
an  order  to  amend,  unless  obtained  specially  and  without 
prejudice  to  the  exceptions  (De  la  Torre  y.  Bemalei,  4 
Madd.  396).  Where  an  answer  is  coupled  with  a  pki^ 
the  plaintiff  cannot  except  until  the  plea  be  argued,  and 
an  order  obtained  that  it  shall  stand  for  an  answer  with' 
UbertT  to  except  {Darnel  t.  Beymy,  1  Yem.  344). 

Time  to  eaeept.']  After  the  filing  of  a  defendant's  an- 
swer, the  plaintiff  has  six  weeks  within  which  he  may  lib 
exceptions  thereto  for  insufficiency.     If  he  does  not  file 
exertions  within  six  weeks,  such  answer  on  the  expiii- 
tion  of  the  six  weeks  is  to  be  deemed  sufficient  (16  order, 
May,  1845,  arts.  22,  31).     The  six  weeks  are  to  be 
reckoned  exclusive  of  the  day  of  filing  the  answer,  and 
indnsiTe  of  the  last  day  (11  id,),  unless  such  last  dij 
expires  on  a  Sunday,  or  other  day  on  which  the  offieei'' 
are  ck)8ed,  and  by  reason  thereof  the  exceptions  cannoit''^ 
be  filed;  in  which  case  it  is  sufficient  if  the  exceptions'' 
be  filed  on  the  day  on  which  the  offices  shall  next  open 
(13  id.)    They  are  also  to  be  reckoned  exclusiye  of  the ' 
vacations  (14  tk.  art.  2),  as  to  which  see  ante,  p.  18.  No 
order  is  to  be  made  for  leave  to  file  exceptions  nunc  pro" 
tunc  (17  id,)     The  plaintiff  is  entitled  to  the  same  time  ' 
to  except  to  an  answer  to  an  amended  bill,  as  to  the  an- 
swer to  an  original  bill,  although  such  answer  is  also  a 
further  answer  to  the  original  bill  (Lloyd  v.  Clark,  7  Jur. 
568). 

How  prepared  and  filed,  ^c]  The  exceptions  are  in- 
variably drawn,  and  must  also  be  signed  by  counsel,  for 
which  purpose  he  is  furnished  with  a  brief  of  the  bffl 
(including  the  interrogatory  part)  and  answer  as  instruct 
tions.  The  exceptions  are  to  be  filed  with  the  Clerk  of 
the  Records  and  Writs  in  whose  division  the  suit  maybe 
(5  order,  Oct.  1 842),  and  the  name  and  address  of  the 
party  filing  them  must  be  indorsed  thereon  (17  id,),  as 
previously  directed  with  respect  to  a  bill  {ante,  p.  8). 
On  the  day  of  filing  the  exceptions,  a  notice  thereof  must 
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sd  on  the  opposite  party  (24  id.)t  which  notice 
i  served  before  eight  o'clock  (22  td.) 
exceptions  being  prepared,  make  a  fair  eepy 
an/boUeap  paper  hoakwaySy  and  on  the  hack  ■in^'-^ 
he  name  and  address  of  the  solicitor  and  a^feni,^ 
xe  exceptions  to  the  Clerk  of  the  Records  and  Writs- 
\e  division  the  suit  may  be,  and  he  will  file  them;- 
yhich  prepare  a  notice  (see  Form,  p.  72,  Appen- 
md  serve  a  copy  thereof  on  the  opposite  party 
eight  o'clock. 

options  are  now  matter  of  record  (Earl  ofLich* 
Bond,  5  Beav.  513;  12  Law  J.,  N.  8.,  88).  They 
specify  not  only  the  cause,  but  the  pleading  to 
the  answer  has  been  put  in  (ibid,)  * 

nitting  to  Exceptions.']  The  defendant,  upon  being 
with  notice  of  the  exceptions,  should  bespeak  an 
op7  thereof  of  the  Clerk  of  the  Records  and  Writs, 
ich  he  pays  Ad.  per  folio. 

sfendant  desiring  to  avoid  a  reference  to  the  Master 
options  to  his  answer  for  insufficiency,  has  for  that 
e  only  eight  days  after  the  filing  of  such  excep- 
vrithin  which  he  may  submit  to  the  same  before 
ice  (16  order,  May  1845,  art.  23). 
he  defendant  submits  to  the  exceptions,  he  serves 
ce  thereof  upon  the  plaintiff's  solicitor  within 
lays  after  the  exceptions  are  fled. 
I  defendant,  not  being  in  contempt,  submits  to 
ions  to  his  answer  for  insufficiency  before  the 
ff  has  obtained  an  order  to  refer  the  same  to  the 
r,  he  is  allowed  three  weeks  from  the  date  of  the 
ssion,  within  which  he  is  to  put  in  his  further  an- 
x>  the  bill  (id.  art.  24).  In  such  case,  the  de- 
it  is  to  answer  within  the  time  appointed,  without 
served  with  any  subpoena  to  make  a  better  an- 
27  id:) 

ler  to  refer  Answer  J]  If  the  defendant  does  not 
t  to  answer  the  exceptioDs  in  due  time,  the  pVaiw- 
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tiff's  next  step  is  to  oVtain  an  order  to  refer  tlieiii  H) 
the  Master.  m 

The  plaintiff  is  not  to  procure  an  order  to  refer  dii^ 
exceptions  to  the  Master  before  the  expiration  of  eig^ 
days  from  the  filing  of  snch  exceptions,  unless  in  a  coe 
of  election  he  is  required  by  notice  in  writing  ftom  ik 
defendant  to  procure  the  Master^s  report  on  soeh  dP 
ceptions  in  four  days,  pursuant  to  article  21  of  Hi* 
order  (16  order.  May,  1845,  art.  25).  But  the  pUv'' 
tiff  is  to  procure  an  order  to  refer  them  to  the  MailH" 
after  the  expiration  of  eight  days,  but  within  Ibiuieiy 
days  from  the  filing  of  such  exceptions.  If  he  doesaitf 
the  answer,  on  the  expiration  of  such  fourteen  dKj%  Ji| 
to  be  deemed  sufficient  (id.  arts.  26,  31).  Hie  iSm0 
of  yacatioD,  however  (ante,  p.  18),  are  not  to  beiw>^ 
koned  in  the  computation  of  the  time  allowed  fbr  nA^ 
ring  exceptions,  in  cases  where  the  time  is  not  limitol^ 
by  the  order  of  reference,  or  by  notice  giren  piir8iHiil> 
to  article  21  of  order  16  (14  id.  art.  2).  Underdir 
old  practice  it  has  been  held,  that  the  order  must  aoti' 
only  be  obtained,  but  must  also  be  served  within  thv' 
time  limited  (Taylor  v.  Harrison,  1  M.  &  C.  274j= 
PlomerY.  M'Bonough,  14  Law  J.,  N.  S.,  168);  nd^ 
in  default,  the  exceptions  are  considered  as  abandoned^ 
and  the  order  becomes  a  nullity,  a  motion  to  dischaige 
it  being  unnecessary  and  irregular  (Dalton  ▼.  Hayier,  9 
Jur.  674).  Where  several  answers  are  excepted  t^ 
there  must  be  separate  orders  of  reference  (AUatuon  t; 
Moorsom,  2  S.  &  S.  478). 

The  order  may  be  obtained  upon  petition  as  of  emuNS 
(see  Forms,  p,  4,  Appendix),  and  is  drawn  up  in  the  mami 
way  (see  Part  2,  "  Petitions  ")  ;  after  which,  the  snU 
must  be  referred  to  the  Master,  if  not  already  done  {set 
Part  3,  "  Referring  suit"),  A  copy  of  the  order  k 
then  served  on  the  opposite  party,  and  a  copy  of  the 
bill,  answer,  and  exceptions,  on  brief  paper,  together 
with  a  copy  of  the  order,  is  left  at  the  Haster^s  Ofiee 
to  whom  it  is  referred,  and  warrants  "  on  leaving,'*  and 
**toj9roceed,'*  are  tahen  out  and  served  in  the  usual  waff 
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e  Part  3,  "  Warranta*'),  These  warrants  may  be 
ierwritten^  "  On  leaving  exceptions  to  the  answer  qf 
I  defendant  A.  B.  for  insufieieney,'*  and  *'  To  frro- 
4  an  exeeptionSf*  ^. 

How  argued.']  At  the  retnm  of  the  warrant  to  pro- 
id»  the  exceptions  are  argned  before  the  Master,  usu- 
f  by  coonsel,  in  which  case  it  should  be  so  stated  in 
rwarrant.  For  this  purpose,  counsel  must  be  furnished 
th  a  brief  of  the  bill,  answer,  and  exceptions,  together 
A  ang  observations  that  mag  be  thought  necessary. 
the  defendant's  counsel  or  solicitor  neglect  to  attend 
b  Master  upon  the  warrant,  the  answer  will  be  reported 
mfficient;  and  if  the  plaintiff  neglect  to  attend,  it  will 
■reported  sufficient. 

The  Master,  in  deciding  on  the  sufficiency  or  insuf- 
iency  of  any  answer,  is  to  take  into  consideration  the 
Icmuacy  or  materiality  of  the  statement  or  question 
[erred  to  (74  order,  1828).  Under  this  order,  the 
aiter  does  not,  on  the  ground  of  immateriality,  over- 
le  excepticms  for  insufficiency,  unless  it  is  clear  that 
e  question  cannot  be  material.  If  the  materiality  be 
»ubtful,  the  case  is  not  within  the  order  {Tipping  y. 
larke,  2  Hare,  383). 

Master's  Report  thereon.']  The  plaintiff,  having  ob- 
iaed  an  order  for  referring  to  the  Master  exceptions  to 
defendant's  answer  for  insufficiency,  or  for  referring 
ick  a  defendant's  answer  on  former  exceptions  for  in- 
ifficiency,  is  to  obtain  the  Master's  report  thereon 
ithin  fourteen  days  from  the  date  of  the  order,  or 
ithin  such  further  time  as  the  Master  shall  allow.  If 
I  does  not,  the  answer,  on  the  expiration  of  such  four- 
en  days  or  further  time,  is  to  be  deemed  sufficient 
16  order,  May,  1845,  arts.  27,  31).  A  defendant 
hose  answer  is  excepted  to,  or  referred  back  on  former 
Keeptions,  alleging  that  the  plaintiff  is  prosecuting  him 
i  this  court  and  also  at  law  for  the  same  matter,  may 
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by  notice  in  writing  require  the  plaintiff  to  procure  the 
Master's  report  upon  the  exceptions  within  four  iisj% 
from  the  service  of  the  notice;  and  if  the  plaintiff  idBR 
default,  the  defendant  is  entitled  to  the  usual  order' f^r 
the  plaintiff  to  elect  in  which  court  he  will  proceed  (tit, 
art.  21).  Where  the  plaintiff  shews  exceptions  tb'!a 
de^Hdant's  answer  for  insufficiency  as  cause  against  dl^ 
solving  an  injunction,  he  is  to  obtain  the  Master's  Kpdft 
thereon  within  four  days  after  the  order  to  refer  thfiko] 
or,  in  defanlt,  the  injunction  is  dissolved  (id.  art  2iAf* 
The  times  of  vacation,  however,  are  not  to  be  reckom 
in  the  computation  of  the  time  allowed  for  obtaining  a 
Master's  report  on  exceptions,  in  cases  where  the  tnm 
is  not  limited  by  the  order  of  reference,  or  by  notUs 
given  pursuant  to  article  21  of  order  16  (14  id.  art.  21 

The  Master  may  enlarge  the  time  for  making  a& 
report  upon  exceptions,  in  all  cases  where  the  time  ik 
not  limited  by  the  order  of  reference,  or  by  notice  giyte 
pursuant  to  article  21  of  order  16  (19  id.) 

The  Master's  report  is  obtained  in  the  tistud 'iify 
(see  Part  3,  "Report**);  after  which,  it  is  filed  at  dSe 
Report  Office,  and  an  office  copy  obtained.  It  d^ 
not  require  to  be  confirmed. 

If  the  answer  be  certified  sufficient,  it  is  to  be  deemed 
to  be  so  from  the  date  of  the  Master's  report;  andtf 
the  defendant  submit  to  answer  without  a  report  ftoin 
the  Master,  the  answer  is  to  be  deemed  insufficient  froni 
the  date  of  the  submission  (9  order,  1S28). 

If,  after  a  reference  of  exceptions  for  insufficiency,  itt 
a  reference  back  of  the  answer  on  the  old  exceptions, » 
defendant,  not  being  in  contempt,  submits  to  answe^'<)r 
the  Master  finds  the  answer  to  be  insufficient,  the  Mas- 
ter is  in  such  cases  to  appoint  the  time  within  whkl 
such  defendant  is  to  put  in  his  further  answer.  If  s6& 
defendant  does  not  obtain  time  from  the  Master,  orddci 
not  answer  within  the  time  which  the  Master  allows,  tbe 
plaintiff  may  sue  out  process  of  contempt  against  swi 
defendant  (16  order.  May,   1845,  art.  30).     In  saA 
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B,  the  defendant  is  to  answer  within  the  time  ap- 
pwnted,  without  being  served  with  any  subpcena  to  make 
a^better  answer  (27  t^.) 

"if  the  defendant's  first  answer  be  reported  insufficient, 
the  plaintiff  may  have  a  second  and  third  reference  for 
insufficiency.     In  such  case,  the  plaintiff  has  fourteen 
days  from  the  filing  of  the  further  answer  within  which 
lie  may  refer  the  answer  back  to  the  Master  on  the  old 
exceptions,  or,  in  default,  the  answer  is  to  be  deemed 
sufficient  (16  order,  May,  1845,  arts.  29,  31).     If  the 
plaintiff  refer  a  defendant's  second  or  third  answer  for 
insufficiency  on  the  old  exceptions,  then  the  particular 
exception  or  exceptions,  to  which  he  requires  a  further 
answer,  are  to  be  stated  in  the  order  (7  order,  1828). 
Upon  a  third  answer  being  reported  insufficient,   the 
ddendant  is  to  be  examined  upon  interrogatories  to  the 
points  reported  insufficient,  and  shall  stand  committed 
until  he  shall  have  perfectly  answered  such  interroga- 
tories; and  shall  pay,  in  addition  to  the  41.  costs  here- 
tofore paid,  such  further  costs  as  the  court  shall  think 
fit  to  award  (10  id.)    This   order,   it  would  appear, 
should  be  applied  for  on  notice  to  the  defendant  {Kent 
V.  Waterhome,  9  Jur.  8). 

Where  the  answer  is  reported  insufficient,  the  plain- 
tiff, as  soon  as  the  report  is  filed,  may  obtain  an  order 
to  amend,  and  for  the  defendant  to  answer  the  amend- 
ments and  exceptions  together.  In  such  case,  the  de- 
fendant is  to  put  in  his  further  answer,  and  his  answer 
to  the  amendments  of  the  bill,  within  four  weeks  after 
he  is  served  with  notice  of  the  amendment  of  such  bill 
(16  order.  May,  1845,  art.  15). 

If  either  party  be  dissatisfied  with  the  Master's  re- 
port, either  of  sufficiency  or  insufficiency,  he  may  take 
exceptions  thereto  in  the  usual  way  (see  Part  3,  ''  Re- 
port") ;  but  in  such  case  it  is  not  usual  to  leave  objec- 
tions previously  thereto.  An  order  for  such  purpose, 
obtained  by  the  defendant,  after  service  of  an  order  for 
leave  to  amend,  and  for  the  defendant  to  answer  amend- 
ments and  exceptions  together,  is  irregular  (Glengall  v. 
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Bland,  1  Hare,  624);  but,  where  the  defendant  bid 
used  due  diligence,  the  court,  under  the  circumstances, 
refused  to  set  the  order  aside  (Zulueta  r.  Ardoin,  ^ 
Phil.  368;  8  Jur.  89). 

drntM  o/^.]  The  costs  of  exceptions  are  fixed,  and  in 
paid  to  the  solicitor.  If  payment  be  refused,  thejtfe 
recoverable  by  subpcena  and  attachment.  If  a  ddend- 
ant  submits  to  answer  exceptions  before  an  order  of  re- 
fierence  is  obtained,  he  pays  20«.  costs,  both  in  a  tmn 
and  country  cause;  after  a  reference,  but  before  rcforti 
he  pays  30«.,  both  in  a  town  cause  and  in  a  omntiy 
cause.  For  the  first  answer  reported  inauffioieiit,  ii^ 
town  cause  he  pays  40«.,  and  in  a  country,  504.  ¥at^ 
second  answer,  in  a  town  cause,  50«.,  and  in  a  counttji 
608,  For  a  third  answer  so  reported,  he  pays  ixsii 
costs.  If  the  answer  is  reported  sufficient,  the  pliMff 
pays  costs;  for  the  first  answer,  40s,  in  town,  and  50t. 
in  the  country,  and  so  on  (1  Smith,  395). 

When  a  plaintifi^  obtains  a  decree  with  costs,  the  Mti 
occasioned  to  the  plaintifi^  by  the  insufficiency  of  tke 
answer  of  a  defendant  are  to  be  deemed  part  of  die 
plain ti£f's  costs  in  the  cause,  such  sum  or  sums  ha^ 
deducted  therefrom  as  were  paid  by  the  defendant  ae- 
cording  to  the  course  of  the  court,  upon  the  exeepCioff 
being  submitted  to  or  allowed  (28  order,  1828). 

The  Master  to  whom  any  exceptions  to  an  answwr'ftRr 
insufficiency  are  referred  is  to  be  at  liberty,  in  makiag 
a  report  upon  such  exceptions,  if  he  shall  think  ^t>  tD 
certify  by  whom  and  in  what  proportions  (if  any)^ 
costs  of  such  exceptions,  and  of  the  reference  thcfcii^ 
ought  to  be  borne;  and,  upon  the  taxation  of  the  genefil 
costs  in  the  cause  under  the  foregoing  order,  ri^aid-k 
to  be  had  to  such  certificate,  and  the  costs  to  be  tdlowtd 
to  either  party  are  to  be  taxed  and  apportioned  acoflri- 
ingly  (19  order,  Dec.  1833). 

As  to  excepting  to  an  answer  for  scandal  or  impeftiB- 
ence,  see  Part  2,  Chap.  IV. 
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Section  2. 
replication. 

When  nece&Morff*']  If  the  defendant's  answer  be  deemed 
mflfifiient,  and  the  plaintiff  is  not  advised  to  amend  his 
Ulf  the  next  step  to  be  taken  by  him  is  either  to  file  a 
nylieation,  or  to  aet  the  cause  down  on  bill  and  answer. 
'  If  the  answer  does  not  admit  the  allegations  in  the 
hfiL  it  should  be  replied  to^  by  which  step  the  defendant 
ift  ^^prived  of  the  power  of  reading  his  answer  as  evi- 
4lMee,  and  is  put  to  the  proof  of  the  hcts  therein  stated 
hf  the  evidence  o£  witnesses.  If  the  answer  is  not  re- 
plied tOy  it  is  an  admission  by  the  plaintiff,  if  of  age,  of 
tibe  &cts  therem  stated  {Legardy.  Sheffield,  2  Atk.  377). 
ddess  the  plaintiff,  therefore,  admits  the  whole  of  the 
defimdant's  answer,  a  replication  is  the  proper  proceed- 
ing. Where  the  plaintiff  is  an  infant,  it  is  always  usual 
to  reply,  he  being  unable  to  admit  anything. 

Where  the  answer  is  not  replied  to,  the  court  cannot 
look  out  of  the  answer  for  proof  of  the  plaintiff's  case; 
<heiefore,  where  a  bond  was  not  admitted,  although  not 
dtnied  by  the  answer,  the  court  refused  to  allow  the 
bend  to  be  proved  by  affidavit  under  the  4Srd  order, 
Aii^Bst,  1841  (Jones  v.  Griffith,  8  Jur.  733). 

Formerly,  after  the  plaintiff  had  filed  a  replication,  it 
.WM' necessary  to  serve  a  subpoena  to  rejoin,  in  order  to 
pat  the  cause  at  issue  between  the  parties.  No  sub- 
poBDA  to  rejoin,  however,  is  hereafter  to  be  issued;  and 
Mdj  one  replication  is  to  be  filed  in  each  cause,  unless 
the«OQrt  otherwise  orders;  and  the  replication  is  to  be 
in  4he  fisrai  set  forth  At  the  foot  of  such  order,  or  as  near 
thereto  as  circumstances  admit  and  require;  and  upon 
Am  filing  c^  such  replication  the  cause  is  to  be  deemed 
tompletely atissue(93order,May,1845).  Where  areplica- 
tion  had  been  filed  under  the  old  form,  previously  to  the 
■ew  orders,  and  a  subpoena  to  rejoin  served  after  the  new 
orders  came  into  operation,  it  was  held  irregular: — the 
court  said,  there  must  be  a  new  replicatiou  filed  ^LoceU 
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y.  Blew,  9  Jur.  1002;  and  see  Glover  t.  Powell,  H 
1054). 

Time  to  reply, ]  The  plaintiff  (not  obtaining  an  ordof 
for  leave  to  amend  his  bill)  must  either  file  his  repliah 
tion  or  set  down  the  cause  to  be  heard  on  bill  and  an- 
swer within  four  weeks  after  the  last  answer  is  deeinri 
or  found  to  be  sufficient  (16  order.  May,  1845»  art.  37; 
114  id,  art.  I).  As  to  when  the  answer  is  to  be  deemed 
sufficient,  see  <'  Exceptions  to  answer/'  ante,  p.  1 12.  h 
a  recent  case,  it  has  been  held,  that  the  words  ''  last  of 
the  answers,"  in  the  1 14th  order,  mean  the  last  antm 
filed  by  any  one  of  several  defendants,  and  not  the  hit 
answer  of  several  defendants  (Dalton  v.  Hayter,  9  Jar. 
1000). 

Where  the  plaintiff  amends  his  bill  without  reqoiriig 
an  answer  to  the  amendments,  and  no  answer  is  put  k 
thereto,  and  no  warrant  for  further  time  to  answer  the 
same  is  served  within  eight  days  after  service  of  the  no- 
tice of  the  amendment  of  such  bill,  the  plaintiff  is,  after 
the  expiration  of  such  eight  days,  but  within  fourteet 
days  from  the  time  of  such  service,  either  to  file  his  r^ 
plication  or  to  set  down  the  cause  to  be  heard  upon  liill 
and  answer  {id,  art,  39;  1 15  id,  art.  1). 

Where  the  plaintiff  amends  his  bill  without  requiring 
an  answer  to  the  amendments,  and  a  defendant  within 
eight  days  after  the  service  of  the  notice  of  the  filing  rf 
the  amended  bill  serves  a  warrant  for  further  time  to 
answer  the  amendments,  but  the  Master  refuses  to  grant 
such  further  time,  the  plaintiff  is,  within  fourteen  dayi 
after  such  refusal,  either  to  file  his  replication  or  to  set 
down  the  cause  to  be  heard  on  bill  and  answer  (id,  art, 
40;  115  id.  art,  2), 

If  a  defendant  puts  in  an  answer  to  amendments  to 
which  the  plaintiff  has  not  required  an  answer,  the  plain- 
tiff must,  within  fourteen  days  after  the  filing  of  such 
answer,  either  file  his  replication  or  set  down  the  canse 
to  be  heard  on  bill  and  answer,  unless  in  the  meantime 
he  obtains  from  the  court  a  special  order  for  leave  to 
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except  to  such  answer  or  to  amend  the  bill  (id.  art.  41 ; 
U5  id.  art.  3). 

If  the  plaintiff  undertake  to  reply  to  a  plea  to  the 
whole  billy  he  is  to  file  his  replication  within  four  weeks 
lifter  the  date  of  his  undertaking  (114  id.  art.  2). 

If  the  plaintiff  make  default  in  either  of  the  foregoing 
cases,  any  defendant  may  move  to  dismiss  the  bill  for 
want  of  prosecution  (ibid.')  See  part  2^  chap.  4,  <<  Dis- 
missing bill.'* 

The  times  of  vacation  are  not  to  be  reckoned  in  the 
computation  of  the  times  allowed  for  filing  replications, 
or  setting  down  causes  under  the  directions  of  article  41, 
of  the  16th  of  the  same  orders  (14  id.  art.  4). 

How  prepared  and  filed,  ^e.']  The  replication  is  to 
be  prepared  by  the  solicitor  (16  order,  Oct.  1842),  and 
must  be  indorsed  with  his  name  and  address  (17  ib.)-, 
after  which  it  is  to  be  filed  by  the  Clerk  of  the  Records 
and  Writs  (3  id.) 

Prepare  the  replication  (see  Form,  p,  61,  Appendix), 
and  engro88  it  in  words  at  length  on  parchment,  and  in" 
dorse  the  name  and  address  of  the  solicitor  and  agent, 
as  previously  directed  with  respect  to  a  bill  (ante,  p.  8) ; 
afler  which,  take  it  to  the  Clerk  of  the  Records  and 
Writs,  in  whose  division  the  suit  is  (ante,  p.  9),  and  he 
will  file  it.     Pay  him  lOs. 

Notice  of."]  On  the  same  day  the  replication  is  filed, 
a  notice  thereof  must  be  served  on  the  solicitor  of  the 
adverse  party,  or  on  tbe  adverse  party  himself  if  he  act 
in  person  (23  order,  Oct.  1842).  This  notice  must 
be  served  before  eight  o'clock  in  the  evening  (22  id.) 
Prepare  a  notice  on  a  slip  of  paper  (see  Form,  p.  72, 
Appendix),  and  serve  a  copy  thereof  on  the  solicitor  of 
each  defendant  whose  answer  is  replied  to,  before  8 
o^clock  in  the  evening. 

Withdramng.'j     All  special  applications  for  leave  to 
withdraw  replication,  as  well  as  to  amend  bill,  are  to  be 
Q 
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CHAPTER   V. 
Eyidbncb. 

Section  1. 

the  nature  of  evidence. 

If  the  plaintiff  intends  to  go  into  evidence^  be  must  file 
« replication  as  previously  directed,  whereby  tbe  cause 
19  put  at  issue.  Even  tben  it  is  not  necessary  to  go 
into  evidence,  unless  tbe  parties  deem  it  expedient. 
Ihis,  bowever,  being  a  question  depending  on  tbe  state 
«f  the  pleadings,  it  is  usually  submitted  to  tbe  con- 
sideration of  tbe  counsel  wbo  drew  tbem.  If  tbe  cause 
is  set  do¥ni  on  bill  and  answer,  it  is  an  undertaking  to 
Iwar  it  on  tbe  allegations  tberein  contained,  and  no  evi* 
dence  can  be  gone  into. 

A  party  may  support  bis  case — 1st,  by  tbe  evidence 
contained  in  the  pleadings;  2nd,  by  the  examination  of 
vitoesses;  and,  3rd,  by  documentary  evidence. 

1 .  Evidence  of  the  Pleadings. 

When  an  order  has  been  pronounced  for  taking  a  bill 
po  €onfe980t  such  bill,  or  an  examined  copy  thereof,  may 
^  taken  and  read  in  any  court  of  law  or  equity  as  evi- 
dence of  tbe  facts,  matters,  and  things  tberein  contained, 
in  the  same  manner  as  if  they  bad  been  admitted  to  be 
^  hy  tbe  answer  of  the  defendant  (1  Will.  4,  c.  36, 
«.  14). 

,  A  plaintiff  is  at  liberty  to  read  tbe  defendant's  answer 

^  support  of  bis  case.    The  defendant  is  also  allowed  to 

^  his  answer  in  favour  of  his  own  case,  and  s\ic\v 

g2 
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answer  assumed  to  be  true,  unless  the  plaintiff  files 
replication,  in  which  event  the  defendant  must  proie 
the  statements  in  his  answer  by  the  examination  of  ^ 
nesses.  By  filing  a  replication,  however,  the  plaiotif 
does  not  preclude  himself  from  using  any  admisaoi 
contained  in  the  defendant's  answer;  neither  is  the  d^ 
fendant  thereby  precluded  from  reading  his  answer  as  ti 
the  question  of  costs  {Dawson  v.  Ellis,  1  J.  &  W.  524; 
Vancouver  v.  Bliss,  11  Ves.  464). 

The  plaintiff  is  at  liberty  to  read  any  passage  in  tk 
answer  he  chooses  to  select;  but,  in  such  case,  he  wui 
read  the  whole  of  the  passage  (Bartlett  y.  Gilkard,  3 
Buss.  149).  By  so  doing,  however,  he  does  not  pre- 
clude himself  from  offering  evidence  to  disprove  tan  alb* 
gation  contained  in  such  passage  (Price  t^  Lyttcn,  iS 
Russ.  206).  If  such  passage  is  qualified  by,  altboagb 
it  does  not  refer  to,  a  subsequent  passage,  the  defendant 
is  at  liberty  to  read  the  latter  passage  (Rude  v«  WMt' 
church,  3  Sim.  562;  Nurse  v.  Bunn,  5  Sim.  225). 

Admissions  in  the  joint  answer  of  husband  and  wk 
are  no  evidence  against  the  wife,  such  answer  bein^^eiii- 
sidered  as  the  husband's  alone  (ElsUm  v.  Woodif^tiL 
&K.  678).  u  t.  . 

The  answer  of  one  defendant  cannot  be  read  •agaittta 
co-defendant,  except  in  an  interpleading  suit  (2  £q.i(Dk 
Ab.  67).  Where  a  defendant  in  equity,  however,  fiki 
a  cross  bill  for  discovery  only,  against  the  plaintiff  in 
equity,  the  answer  to  such  cross  bill  may  be  read  and 
used  by  the  party  filing  such  cross  bill,  in  the  same 
manner,  and  under  the  same  restrictions,  as  the  answer 
to  a  bill  praying  relief  may  now  be  read  and  used  (42 
order,  August,  1841). 

2.  Evidence  of  Witnesses. 

A  party  may  support  his  case  by  the  evidence  of  wit- 
nesses. 

The  evidence  of  a  witness  must  be  confined  1o  the 
points  at  issue  in  the  cause,  and  can  only  be  read  in 
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topport  of  some  statement  in  the  pleadings.  Therefore^ 
if  A  witness  be  examined  by  the  plaintiff  as  to  a  point 
Dot  put  in  issue  by  the  bill,  such  evidence  will  not  be 
neeiyed;  nor  can  the  defendant  avail  himself  of  a  mat- 
ter in  defence  which  appears  only  upon  his  evidence, 
Int  is  not  stated  in  the  answer  (Stanley  v.  Robimon,  1 
B.  &  M.  527). 

Who  may  be  examined,']  A  co-plaintiff  cannot  be 
examined  as  a  witness  for  another  plaintiff  (Phillips  v. 
Duke  of  Buckingham,  1  Vern.  230);  neither  can  a 
plaintiff  be  examined  on  behalf  of  a  defendant  (Ferreday 
f.  JFiffhtwick,  4  Russ.  114).  The  next  friend  of  a 
plaintiff,  or  his  wife,  cannot  be  examined,  if  interested 
{Head  V.  Head,  3  Atk.  547);  and  a  motion  for  such 
fmrpose  must  be  made  on  notice  (Palmer  v.  Horton,  9 
Jot.  645). 

Formerly,  a  plaintiff  might  examine  a  defendant,  and 
I  defendant  a  co-defendant,  on  the  suggestion  that  the 
Mrty  to  be  examined  was  not  interested  (Murray  v. 
^uidweU,  2  V.  &  B.  401).  An  order  for  such  purpose, 
lowever,  was  necessary,  which  was  granted  upon  pay- 
nent  of  the  defendant's  costs  (Harvey  v.  Tebbutt,  1  J. 
few*  197).  In  such  case,  the  defendant's  answer  is 
iken  to  be  true,  and  should  not  be  replied  to,  or,  if 
replied  to,  the  replication  should  be  withdrawn,  the  de- 
'endant  being  also  entitled  to  his  costs  (Ward  v.  Ward, 
4  Beav.  223;  Tmng  v.  English,  13  Law  J.,  N.  S.,  7Q). 
Where  the  plaintiff  had  replied  to  the  defendant's 
answer,  the  Court  refused  to  grant  an  order  (Baker  v. 
Tkumhall,  6  Beav.  333;  but  see  Rose  v.  Clarke,  1 
You.  &  C,  N.  C,  534;  Knight  v.  Marrall,  9  Jur.  73). 
A.  defendant  cannot  be  examined  so  as  to  ennble  him  to 
give  testimony  to  relieve  himself  from  liability,  but  he  may 
m  order  to  prove  the  case  of  another  defendant  (Ashton 
T.  Parker,  9  Jur.  574). 

By  the  6  &  7  Vict.  c.  85,  s.  1,  it  is  provided,  "That, 
in  Courts  of  Equity,  any  defendant  to  any  cause  pending 
in  any  such  court  may  be  examined  as  a  witness  on  iVi^ 
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bfsltalf  of  the  plaintiff,  or  of  any  co-defendant,  in  any 
snoh  cause,  saying  just  exceptions;  and  that  any  internk 
which  such  defendant  so  to  be  examined  may  have  ii 
the  matters,  or  any  of  the  matters  in  question  in  tk 
cause,  shall  not  be  deemed  a  just  exception  to  the  tedi- 
mony  of  such  defendant,  but  shall  only  be  considered  M 
affecting,  or  tending  to  affect,  the  credit  of  sach  d^ 
fendant  as  a  witness."  A  defendant  having  applied  fir 
an  order  under  this  act,  for  leave  to  examine  a  co^ 
fendant,  the  Court  directed  the  order  to  be  drawn  op  in 
the  old  form,  only  omitting  the  allegation  ibat  Al 
defendant  had  no  interest  in  the  matters  in  the  cnN 
{Legh  v.  WiJUama,  8  Jur.  29). 

The  evidence  of  an  executor  who  has  not  proitfed-or 
acted,  and  who  takes  no  beneficial  interest  nndePiftke 
testator's  will,  is,  in  an  administration  suit^  admissiUe 
to  support  his  testator's  claim  {Alexander  y^mT^iei^^ 
Jur.  418).  1  '•       :  >Tii: 

A  husband  cannot  be  examined  as  a  witness  ^gntH 
his  wife  in  a  suit  affecting  her  separate  estate  {LokgUiji 
V.  Fisher,  5  Beav.  443).  .   ij?if!» 

A  solicitor  cannot  be  examined  as  a  witness  on- sub* 
jects  confided  to  him  in  his  professional  character  (IM^ 
hurst  V.  Lowteny  2  Swans.  216);  but  the  privilege  mcMly 
extends  to  such  secrets  of  the  client  as  come  to  tlie  soli- 
citor's knowledge  in  his  relation  of  solicitor  and  oiient 
{Morgan  v.  ShmOy  4  Mad.  58). 


Objections  to  Witnesses,']  The  testimony  of  a 
may  be  objected  to  either  for  want  of  competency,  or  for 
want  of  credibility.  Some  very  material  alterations  in 
the  law,  however,  with  respect  to  the  competency  of  i 
witness,  have  been  introduced  by  the  foregoing  act. 

Formerly,  objections  to  the  competency  of  a  witness 
were  of  four  kinds,  1st,  for  want  of  reason  or  understand- 
ing; 2nd,  for  defect  of  religious  principle;  3rd,  from  the 
conviction  of  crimes,  or  infamy  of  character;  and  4th, 
from  the  party  being  interested  (Phil.  evid.  18). 

Bytb»  6  &  7  Vict.  c.  85,  it  is  enacted,  «<Th|it  no 
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person  offered  m  a  witDess  shall  hereafter  be  exdaded 
by  reason  of  incapacity  from  crime  or  interest  from  giv- 
ing evidence,  either  in  person  or  by  deposition,  according 
to  the  practice  of  the  court,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  proceeding,  ciril  or  crimi- 
nal, in  any  court,  or  before  any  judge,  jury,  sheriff, 
coroner,  magistrate,  officer,  or  person  having,  by  law  or 
by  consent  of  parties,  authority  to  hear,  receive,  and  ex- 
amine evidence;  but  that  every  person  so  offered  may 
imd  shall  be  admitted  to  give  evidence  on  oath,  or  solemn 
affirma^on  in  those  cases  wherein  affirmation  is  by  law 
receivable,  notwithstanding  that  such  person  may  or 
shall  have  an  interest  in  the  matter  in  question,  or  in 
the  event  of  the  trial  of  any  issue,  matter,  question,  or 
inquiry,  or  of  the  suit,  action,  or  proceeding  in  which  he 
is  offered'  as  a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have  been  previously 
convicted  of  any  crime  or  offence/' 
■'v'By  the  same  section  it  is  provided,  "That  this  act 
shall  not  render  competent  any  party  to  any  suit,  action, 
or  proceeding,  individually  named  in  the  record,  or  any 
lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin  may  make  cog- 
nisance, or  any  person  in  whose  immediate  and  indivi- 
dual behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such 
persons  respectively." 

Section  3  provides  that  nothing  in  the  act  shall  apply 
to,  or  affect,  any  suit,  action,  or  proceeding  brought  or 
commenced  before  the  passing  of  the  act. 

In  inquiring  as  to  the  credibility  of  a  witness,  the  only 
question  is,  whether  he  is  to  be  believed  upon  his  oath. 
In  order  to  examine  any  witness  to  invalidate  the  credit 
of  any  other  witness,  a  special  order  must  be  obtained 
(Beam.  ord.  187).  The  application  may  be  made  even 
after  publication  (fTAtYe  v.  Fussell,  19  Ves.  127),  bnt 
not  so  with  regard  to  the  competency  of  a  witness.    It 
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is  not  strictly  necessary,  although  usual,  to  file  articki 
in  the  examiner's  office  previously  to  applying  for  the 
order  to  examine  witnesses  as  to  the  credit  of  another 
witness  {Harvey  t.  Mounts  13  Law  J.,  N.  S.«  440;  8 
Jur.  903). 

3.  Documentary  Evidence. 

Deeds,  honds,  receipts,  letters,  and  all  other  writingj^ 
thirty  years  old  and  upwards,  prove  themselves,  and  do 
not  require  any  proof  of  their  execution  (2  Phil.  Evid* 
477).  If  the  deed  requires  proof,  the  witness  mustnof 
only  prove  his  attestation  thereto,  hut  also  the  execotioB 
of  the  deed  by  the  person  executing  it  (Loxley  v.  Hillt  3 
Madd.  370).  If  a  witness  to  a  deed  is  dead,  his  death 
must  be  proved  (Henley  v.  Phillips,  2  Atk.  47).  Evi- 
dence of  the  contents  of  a  deed  destroyed,  and  of  its 
destruction,  is  admitted  (Saltern  v.  JIdelhuishy  1  Amb. 
247). 

Where  a  party  produces  secondary  evidence  of  a  lost 
instrument,  it  is  not  necessary  to  prove  that  the  origioal 
was  stamped  (Hart  v.  Hart,  5  Jur.  1007). 

The  grant  of  letters  of  administration,  and  the  copy 
of  an  entry  in  the  registry  of  the  death  of  an  individual, 
are  not  sufficient  evidence  of  the  fact,  but  an  affidavit  of 
his  death  must  be  produced  (Leach  y.Leach^  13  Law  J., 
N.  S.,  128;  8  Jur.  211). 

A  document  which  is  stated  in  the  bill,  and  which  the 
answer  admits  and  refers  to,  cannot  be  read  from  the  bill 
at  the  hearing,  but  must  be  produced  (Cox  v.  Allingham^ 
I  Jac.  337). 

If  a  document  has  not  been  proved,  nor  any  order  ob- 
tained for  proving  it  vivd  voce  at  the  hearing,  the  court 
will  not  allow  it  to  be  proved  on  the  cause  being  heard 
either  on  equity  reserved  or  on  further  directions  (jB/tin- 
dell  V.  Gladstone,  1 1  Sim.  489). 

By  the  recent  act  8  &  9  Vict.  c.  113,  it  is  enacted^ 
that  whenever  by  any  act  now  in  force,  or  hereafter  to 
be  in  force>  any  certificate,  official  or  public  document, 
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or  document  or  proceeding  of  any  corporation  or  joint- 
stock  or  other  company,  or  any  certified  copy  of  tehf 
document,  bye-law,  entry  in  any  register  or  other  book, 
or  of  any  other  proceeding,  shall  be  receivable  in  evidetic^ 
of  any  particular  in  any  court  of  justice,  or  before  any 
legal  tribunal,  or  either  house  of  Parliament,  or  any 
committee  of  either  house,  or  in  any  judicial  proceeding, 
the  same  shall  respectiTely  be  admitted  in  evidence,  pro- 
vided they  respectively  purport  to  be  sealed  or  impressed 
with  a  stamp,  or  sealed  and  signed,  or  signed  alone,  at 
required,  or  impressed  with  a  stamp  and  signed,  as  di- 
rected by  the  respective  acts  made  or  to  be  hereafter 
made^  without  any  proof  of  the  seal  or  stamp  where  a 
seal  or  stamp  is  necessary,  or  of  the  signature,  or  of  the 
o^cial  character  of  the  person  appearing  to  have  signed 
the  same,  and  without  any  further  proof  thereof  in  every 
case  in  which  the  original  record  could  have  been  re- 
c^ved  in  evidence  (sec.  1). 

By  section  2,  all  courts,  judges,  justices,  masters  in 
chancery,  masters  of  courts,  commissioners  judicially 
acting,  and  other  judicial  officers,  shall  henceforth  take 
Judicial  notice  of  the  signature  of  any  of  the  equity  or 
common- law  judges  of  the  superior  courts  at  Westminster, 
provided  such  signature  be  attached  or  appended  ^o  any 
4ecree,  order,  certificate,  or  other  judicial  or  official  docu- 
ment. And  by  section  3,  all  copies  of  private,  and  local, 
and  personal  acts  of  Parliament,  not  public  acts,  if  pur- 
porting to  be  printed  by  the  Queen's  printers,  &c.,  shall 
be  admitted  as  evidence  thereof  by  all  courts,  &c.,  with- 
out any  proof  being  given  that  such  copies  were  so 
printed. 


Section  2. 
interrogatories. 


The  evidence  of  a  witness  in  chancery  is  not  taken 
^vd  voce  in  open  court  as  at  law,  but  written  interroga- 
G  3 
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toiies  are  put  to  bim,  either  by  one  of  tbe  examinen  ij^ 
pointed  for  tbat  purpose,  or  by  commissioners  appc^ntel 
under  a  commission,  the  answers  to  which  are  taken 
down  in  writing.  To  this,  however,  there  are  two  ex- 
ceptions, tbat  of  proving  a  deed  vivd  twee  at  the  bearing 
and  examining  a  witness  vivd  voce  before  the  master. 

How  prepared.']  As  soon  as  tbe  cause  is  at  issue,  eadi 
party  procures  tbe  best  evidence  be  can  in  support  of 
his  case,  and  lays  the  same  before  counsel  to  prepare  in* 
terrogatories.  A  solicitor  is  justified  in  communicttiDg 
with  a  witness,  and  taking  notes  of  what  be  can  profe 
for  the  instruction  of  counsel,  with  a  view  to  examinif 
tion;  but  he  ought  not  to  procure  an  affidavit  ^m  sock 
witness  previously  to  bis  examination  of  tbe  fkcts  be  ettl 
depose  to,  and  which  affidavit  he  does  not  require  for  any 
purpose  in  the  suit  (Harvey  v.  Mount,  9  Jur.  741). 
Tbe  interrogatories  (unless  for  the  examination  of  apar^ 
in  tbe  master's  office)  must  either  be  drawn  or  settled 
and  also  signed  by  counsel  (Beam,  order  273). 

The  interrogatories  being  prepared,  they  are  after- 
wards engrossed  in  words  at  length  on  parchment,  and 
counseFs  signature  is  copied  at  the  bottom.  The  skm, 
if  more  than  one,  are  then  made  up  in  a  similar  maimer 
to  a  bill  (ante,  p.  7).  In  drawing  the  draft  interroga- 
tories, it  is  not  usual  for  counsel  to  add  the  eonchuUm 
or  words  of  course  at  the  end  of  each  interrogatory, 
which  is  either  done  by  the  solicitor,  or  by  the  staiumer 
at  the  time  of  engrossing  them  (see  Form,  p.  60,  Jp- 
pendix). 

If  some  of  the  witnesses  reside  in  town  and  some  ii| 
the  country,  only  one  set  of  interrogatories  is  prepared, 
and  those  intended  for  the  examination  of  town  witnesses 
are  engrossed  separate  from  those  intended  for  country 
witnesses. 

Where  depositions,  taken  under  a  commission  for  the 
examination  of  witnesses  abroad,  are  suppressed  for  ir- 
regularity, if  a  new  commission  issues,  tbe  interrogatories 
eidbibited  under  such  commission  must  be  in  tbe  same 
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fenn  as  those  exhibited  under  the  former  commission 
{Chameau  t.  Biley,  7  Jur.  711). 

Last  Interrogatory,']  By  the  32nd  order,  21  Dec. 
1833,  the  last  interrogatory  is  directed  to  be  in  the  fol- 
lowing form: — "Do  you  know,  or  can  you  set  forth  any 
other  matter  or  thing  which  may  be  of  benefit  or  advan- 
tsge  to  the  parties  at  issue  in  this  cause,  or  either  of 
them,  or  that  may  be  material  to  the  subject  of  this  your 
examination,  or  to  the  matters  in  question  in  this  cause; 
if  yea,  set  forth  the  same,"  &c.  Although  a  party  is 
not  now  at  liberty  to  use  the  old  last  interrogatory,  he 
is  not  compelled  to  use  the  new  one;  the  object  of  the 
order  being  to  prerent  a  party  from  making  use  of  a 
general  interrogatory  so  framed  as  to  elicit  evidence  for 
one  party  only  (Gower  v.  Lucas,  8  Sim.  200).  In  a 
recent  case,  where  the  words  "  or  either  of  them  "  were 
omitted,  the  interrogatories  were  ordered  to  be  suppressed 
{Peacock  ▼.  Kemot,  9  Jur.  1070). 

Further  Interrogatories.']  If  the  interrogatories  are  for 
the  examination  of  witnesses  in  the  Examiner's  Office, 
either  party  may,  without  order  for  that  purpose,  exhi- 
bit one  or  more  interrogatories,  or  a  new  set  of  interro- 
gatories for  further  examination  of  the  same  or  other 
witnesses;  but  if  a  commission  is  taken  out,  new  inter- 
rogatories  cannot  be  exhibited  without  a  special  order 
fbr  that  purpose  (1  £q.  Ca.  Ab.  233  ;  King  of  Hanover 
▼.  Wheat  ley,  4  Beav.  78),  A  party,  howerer,  notwith- 
standing he  may  have  examined  witnesses  by  commis- 
sion, is  entitled  to  exhibit  interrogatories  before  the 
examiners  for  the  examination  of  new  witnesses  at  any 
time  until  publication  passes  (Beam.  ord.  96,  128). 

When  expunged,]  If  the  interrogatories  are  leading, 
the  opposite  party  may  obtain  an  order  to  refer  it  to  the 
Master  to  certify  whether  they  are  leading  or  not;  and, 
if  leading,  an  order  of  course  may  be  obtained  to  refer 
it  back  to  the  Master  to  expunge  such  interrogatories, 
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and  the  party  will  have  to  pay  the  costs  of  the  re^ 
ference. 

Demurrer  toJ]  If  a  witness  objects  to  answer  an  in- 
terrogatory, or  any  part  of  it,  he  must  state  his  objection 
in  the  form  of  a  demurrer  {Parkhurst  v.  Lowten,  2 
Swanst.  194).  A  witness  is  not  bound  to  answer  in- 
terrogatories to  criminate  himself  (Paxton  y.  Ikmsilm, 
16  Yes.  239);  but  he  cannot  demur  to  interrogatorin 
as  not  being  pertinent  to  the  matter  in  issue  (JMm  ?• 
Ashton,  1  Vern.  165). 

The  demurrer  is  taken  down  in  writing,  either  by  thi 
examiner  or  by  the  commissioner,  from  the  mouth  ot 
the  witness.  If  the  witness  is  examined  in  town,  the 
examiner  gives  notice  uf  the  demurrer  to  the  oppodte 
party,  and  furnishes  him  with  a  copy  thereof,  if  required. 
If  examined  by  commission,  the  commissioner  returns 
the  demurrer  sealed  up,  together  with  the  depositions 
and  commission,  and  the  party  exhibiting  the  interro- 
gatories may  obtain  an  order,  before  publication,  for 
the  Clerk  of  the  Records  and  Writs  to  be  at  liberty  to 
open  the  commission  and  to  deliyer  to  such  party  a  copf 
of  the  demurrer  and  interrogatories,  or  so  much  thereof 
as  relates  to  the  demurrer,  and  the  depositions  are  after- 
wards sealed  up.  An  order  is  then  obtained  to  set 
down  the  demurrer,  and  the  party  examining,  and  also 
the  witness,  furnishes  counsel  with  copies  of  the  interro- 
gatories and  demurrer,  and  thereupon  the  question  is 
argued  by  counsel  in  court. 

The  costs  of  a  demurrer  of  a  witness  follow  the  rde 
of  ordinary  demurrers  {Larigley  v.  Fisher,  5  Beav.  443). 
Where  a  witness  demurred  to  two  interrogatories,  and 
the  demurrer  was  allowed  as  to  one  and  overruled  as 
to  the  other,  the  court  gave  the  witness  half  the  costs  of 
the  demurrer  {Davis  v.  Beed,  5  Sim.  443). 
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Section  3. 
examination  of  witnesses.  ' 

interrogatories  having  been  prepared,  the  next 
lecessary  is  to  take  the  examination  of  the  wit- 
thereon. 

the  witnesses  reside  within  twenty  miles  of  Lon- 
thej  must  be  examined  before  one  of  the  exa- 
s  appointed  for  that  purpose  in  town  (Beam.  ord. 
21);  if  beyond  twenty  miles,  their  examination 
e  taken  by  commission,  althongh,  if  they  are  willing 
(le  up  to  London,  they  may  be  examined  before  the 
ners. 

lu/or.']  Each  defendant  may,  without  any  rule  or 
,  proceed  to  examine  his  witnesses,  and  the  plaintiff 
n  like  manner  proceed  to  examine  his  witnesses  so 
as  notice  of  the  replication  being  filed  has  been 
served  on  all  the  defendants  who  have  filed  an 
;r  or  plea,  or  against  whom  a  traversing  note  has 
filed  (93  order,  May,  1845). 
ter  the  replication  is  filed,  parties  have  two  months 
:ainine  their  witnesses;  and  if  such  two  months 
B  in  the  long  vacation,  the  time  within  which  the 
»  are  to  examine  their  witnesses  is  extended  to  the 
d  day  of  the  ensuing  Michaelmas  Term  (16  id. 
13).     These  are  lunar  months  (12  id), 

1 .  In  Town, 

lere  are  two  examiners  appointed  for  the  examina- 
ind  cross-examination  of  witnesses  in  causes  depend- 
a  the  Court  of  Chancery. 

le  business  in  the  examiners'  ofiices  is  divided  be- 
1  the  examiners  in  the  following  manner:  All  inter- 
oiies  in  suits  in  which  the  plan  tiff's  or  defendant's 
ime  ^whichever  shall  first  file  interrogatories)  corn- 
ea with  aajr  of  tb^  letters  from  A  to  *&.  mcVasIvs^^ 
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are  Id  the  division  of  Mr.  Pluiner,  and  those  from  L  to 
Z,  are  in  the  division  of  Mr.  Villiers. 

The  examiners  are  authorised  and  empowered  to  A 
minister  the  usual  and  accustomed  oaths,  and  to  tib 
the  usual  affirmations  of  witnesses  examined  hefore  them 
(3  &  4  W.  4,  c.  94,  sec.  27).  If  a  peer  he  examined 
as  a  witness,  he  is  sworn  in  the  same  manner  as  m[ 
other  witness  (Meers  v.  Ld.  Staurton,  1  P.  W.  146), 

How  taken,']  The  interrogatories  havinff  been  pn* 
pared  and  engrossed,  as  previously  directed,  are  takm 
to  the  Examiners  Office  in  whose  division  the  suit  ttg 
where  they  are  filed,  for  which  you  pay  7«.  Ad,  Jtk 
appointment  is  then  obtained Jroin  the  Examiner's  CUri 
for  the  witnesses  to  attend,  and  at  the  same  time  he  wiU 
furnish  you  with  notices,  signed  by  the  examiner,  re- 
questing  their  attendance,  for  which  you  pay  \s.  eadit 
and  which  are  afterwards  served  upon  the  witnesses. 
If  they  are  not  likely,  however,  to  attend  Yolnntaiily, 
they  must  also  he  served  with  a  suhpoena,  as  hereafter 
directed. 

No  person  will  he  allowed  to  he  present  before  tl^ 
examiner,  during  the  examination,  except  the  witness. 
It  will,  nevertheless,  be  advisable  either  for  the  solicitor 
or  his  clerk  to  be  in  attendance,  in  the  outer  ofSoe^  in 
case  of  difficulties  arising.  At  the  time  appointed  for 
the  examination,  attend  toith  your  witnesses  at  the  eath 
miner's  office,  taking  care  to  be  furnished  with  amy  esh 
hibits  that  may  be  referred  to  in  the  interrogatories,  and 
thereupon  the  examiner  will  swear  each  untness,  and  take 
his  answers  or  depositions  down  in  writing  ;  after  which, 
they  are  read  over  to  and  signed  by  him.  Pay  for  each 
witness  5s.,  and  3s.  4d.  for  each  exhibit.  If  the  wit* 
nesses  are  numerous,  it  will  be  advisable  to  furnish  the 
examiner  with  a  note  of  the  particular  interrogatories 
and  exhibits,  upon  which  each  witness  is  to  be  examined 
(see  form,  p.  63,  Appendix), 

All  depositions  of  witnesses  are  to  be  taken  and  ex- 
pressed in  the  first  person  of  the  deponent  (3  &  4  Will. 
4^  c.  94,  a.  27;   107  order,  May,  1845V 
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The  examination  of  a  witness  may  be  adjourned  from 
time  to  time  by  the  examiner  until  finished.  All  parties 
may  examine  witnesses  before  the  examiner,  so  long  as 
publication  continues  enlarged  (Anon.  I  Vern.  253), 
bat  not  after  (Beam.  ord.  73,  186). 

Notice  of.']  Formerly,  upon  the  witness  being  pro- 
duced before  the  examiner,  his  clerk  prepared  a  notice 
thereof,  which  was  served  upon  the  clerk  in  court  of  the 
opposite  party  to  apprise  him  thereof,  in  order  that  such 
party  might  be  enabled  to  cross-examine  the  witness. 
In  future,  the  solicitor  for  the  party  examining  any  wit- 
ness before  one  of  the  examiners  is  to  serve  the  usual 
notice  in  writing,  containing  the  name  and  description 
of  such  witness,  upon  the  solicitor  or  solicitors  of  the 
adverse  party  or  parties  in  the  cause  (26  order,  Oct. 
1842).  Prepare  a  notice  on  a  slip  of  paper  (see  form, 
p.  72,  Appendix),  and  serve  copies  thereof  upon  the  soli- 
citors of  the  adverse  parties  forthwith, 

A  party  who  examines  a  witness  is  bound  to  keep 
him  in  town  forty-eight  hours  after  service  of  the  notice 
on  the  opposite  party.  Where  a  witness  left  London 
before  the  forty-eight  hours  had  expired,  he  was  or- 
dered to  be  brought  back  at  the  expense  of  the  party 
producing  him  {Whtttuck  v.  Lysaght,  I  Sim.  &  8.  446). 
If  cross-interrogatories  are  left  with  the  examiner  within 
the  forty-eight  hours,  then  the  party  producing  the  wit- 
ness must,  at  his  own  expense,  keep  him  in  town  until 
after  his  cross-examination  is  finished. 

Cross-examination.']  If  the  opposite  party  is  desirous 
of  cross-examining  the  witness,  he  should,  within  forty- 
eight  hours  after  service  of  the  foregoing  notice,  leave 
cross-interrogatories  with  the  examiner  for  that  purpose. 
If  he  neglects  to  do  so  within  the  forty-eight  hours,  he 
is  not  precluded  from  cross-examining  the  witness  so 
long  as  publication  has  not  passed;  but,  in  such  case, 
he  must  procure  the  attendance  of  the  witness,  and 
cross-examine  him  at  his  own  expense.     The  examiner 
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who  takes  the  examination  of  a  witness  in  chief,  is  also 
at  liberty  to  take  his  cross-examination  (26  ord.  1828). 
A  party  who  intends  to  cross  examine  a  witness,  mok 
]iimself  make  an  appointment  with  the  examiner  fiir 
that  purpose,  and  give  notice  of  the  time  so  appointai^ 
to  the  witness,  and  to  the  solicitor  of  the  party  pro- 
ducing him;  and,  in  such  case,  it  is  unnecessary  to. 
serve  the  witness  with  a  subpoena  {Keymer  ▼.  Penult' 
10  Sim.  181). 

Depositions,']  As  soon  as  publication  has  passed,  but 
not  before  (Beam.  ord.  Ill),  office  copies  of  the  depoiir 
tions  are  (if  not  ordered  to  be  suppressed)  made  by  the 
examiner's  clerk,  for  the  solicitors  of  the  parties,  to  M 
read  upon  the  hearing  of  the  cause,  the  charge  for  wUfli 
is  Ad.  per  folio.  The  plaintiff  is  entitled  to  take  cop' 
of  the  whole  of  the  depositions;  the  defendants 
take  copies  of  the  depositions  of  their  own  with'i 
and  of  those  examined  on  behalf  of  the  plaintifi^  \!fii3l^ 
of  co-defendants.  *  .    . 

2.  By  Commission.  .  ^-^3  ^ 

A  witness  may  be  examined  by  commission  at  any 
place  not  less  than  twenty  miles  from  London,  bdt  ho 
commission  can  be  executed  within  that  distance  (Beam, 
ord.  87,  121).  ^ 

Under  the  old  practice  (16,  17  orders,  1828,  abo- 
lished), an  order  for  the  commission  must  have  been 
obtained  prior  to  its  being  issued;  but  by  the  recent 
orders  this  is  unnecessary  (93  order.  May,  1845). 

Notice  of.]  Immediately  after  the  replication  is  filed, 
the  plaintiff,  if  he  thinks  fit,  may  give  notice  to  all  oihet 
parties  entitled  to  examine  witnesses  in  the  cause  of  his 
intention  to  sue  out  a  commission  for  that  purpose;  and 
the  plaintiff,  if  he  gives  such  notice  within  two  days 
alter  the  filing  of  the  replication,  or  before  any  defend- 
ant has  given  notice  of  his  intention  to  sue  oi|t  a  com- 
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mission,  is  to  have  the  carriage  of  the  commission  (95 
order.  May,  1845). 

After  the  expiration  of  two  days  from  the  filing  of  the 
replication,  if  the  plaintiff  has  not  previously  given  no- 
tice to  all  other  parties  entitled  to  examine  witnesses  in 
the  cause  of  his  intention  to  sue  out  a  commission  for 
that  purpose,  any  defendant  may  give  notice  to  all  the 
other  parties  entitled  to  examine  witnesses  in  the  same 
cause  of  such  defendant's  intention  to  sue  out  a  com- 
mission for  that  purpose;  and  any  defendant  so  giving 
such  notice  is  to  have  the  carriage  of  the  commission, 
unless  such  notice  he  given  hy  more  than  one  defendant, 
in  which  case  the  defendant  who  first  gave  such  notice 
is  to  have  the  carriage  of  the  commission  (96  id,) 

If  the  'plaintiff  requires  a  commission,  immediately 
the  replication  is  filed,  prepare  a  notice  (see  form,  p, 
73,  Appendix),  and  serve  copies  thereof  upon  the  soli- 
citors of  all  other  parties  entitled  to  examine  witnesses 
in  the  cause.  If  the  plaintiff  neglects  to  serve  such 
notice  within  two  days  after  the  replication  is  filed,  any 
defendant  may  serve  a  similar  notice  upon  all  the  other 
parties  entitled  to  examine  untnesses  in  the  cause. 

Who  may  be  Commissioners,  ^^c]  The  commissioners 
are  to  be  either  barristers  or  solicitors  not  concerned  in 
the  cause,  and  each  one  of  such  commissioners  is  to  have 
all  such  power  and  authority  to  examine  witnesses  as 
jbave  heretofore  been  vested  in  the  acting  commissioners 
named  in  the  commissions  to  examine  witnesses  which 
have  heretofore  been  issued  (94  id.) 
It  would  appear  that  the  commissioners  should  not 

be  related  to  the  parties  in  the  cause,  nor  be  concerned 

as  their  agents   (Lord  Mostyn  y.   Spencer,    6   Beav. 

135;  9  Jur.   97;  and  see  Sayer  v.  Wagstoff,  5  Beav, 

462). 
TTie  solicitor's  clerk,  of  either  plaintiff  or  defendant, 

cannot  act  as  clerk  to  the  commissioners  (4  Madd.  380; 

but  see  Wood  v.  Freeman,  9  Jur.  549). 
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Nominating  Commissioners  J]  Where  the  parties  enti- 
tled to  examine  witnesses  in  the  cause  agree  to  the  no- 
mination of  persons  to  be  commissioners  and  to  the  order 
in  which  such  commissioners  are  to  be  named,  the  Re- 
cord and  Writ  Clerk,  upon  being  applied  to  for  tin 
purpose,  is  to  cause  a  commission  directed  to  such  po- 
sons  to  be  sealed  and  delivered  to  the  person  entitled  to 
have  the  carriage  thereof  (97  order.  May  1845). 

If  all  the  parties  entitled  to  examine  witnesses  in  tin 
cause  have  not,  mthiu  four  days  after  the  filing  of  the 
replication,  agreed  to  the  nomination  of  persons  to  be 
commissioners,  any  party  entitled  to  examine  witnenn 
in  the  cause  mav  apply  to  the  Master  to  whom  vq 
former  reference  m  the  cause  has  been  made,  or  to  the 
Master  in  rotation  in  case  no  former  reference  has  ben 
made,  for  a  warrant  returnable  in  two  days  requiring  tte 
other  parties  to  attend  for  the  purpose  of  haviiq;  com- 
missioners named,  and  such  Master  is  to  grant  sndi 
warrant;  and  the  same  being  duly  served,  all  parties  dn 
the  return  thereof,  are  to  propose  commiraioners)  and  if 
among  the  persons  so  proposed  there  are  two  or  fnWe  to 
whom  no  just  objection  is  made,  the  Master  Is  to  select 
or  nominate  and  certify  to  be  commissioners,  sneh  two 
of  the  proposed  persons  as  appear  to  him  most  proper 
to  perform  the  duty;  but  if  it  appears  that  no  one  or 
only  one  of  such  proposed  persons  is  free  from  jnst  ob- 
jection, the  Master,  as  the  case  may  be,  is  to  nominate 
and  certify  two  proper  persons,  or  to  nominate  one  pro- 
per person  and  certify  him  and  the  person  free  from  ob- 
jection, to  be  the  commissioners  (98  id,  ) 

If  any  question  arises  as  to  the  commissioner  who  is 
to  be  first  named,  or  as  to  the  party  who  is  to  have  the 
carriage  of  the  commission,  the  Master  is  to  determine 
such  question,  and  to  name  the  party  who  is  to  have  the 
carriage  of  the  commission  (99  id.) 

If  the  parties  agree  as  to  the  nomination  of  the  com- 
missioners, and  to  the  order  in  which  they  are  to  he 
named,  the  commission  issues,  as  of  course,  upon  produe- 
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Hon  to  the  Clerk  of  the  Records  and  Write  of  a  consent 
to  that  effect  signed  by  the  solicitors  of  the  parties. 

Jf  the  parties  cannot  agree  as  to  the  nomination  of  the 
commissioners,  the  suit  must  be  referred  to  one  of  the 
Masters^  if  not  already  done  {see  part  3,  "  Referring 
iheSuiV^)\  after  which,  a  warrant  is  taken  out  and 
sertfcd  in  the  usual  way  (see  part  3,  *'  Warrants**), 
and  the  Master  thereupon  nominates  the  commissioners, 
and  decides  which  of  the  commissioners  is  to  be  first 
named,  and  who  is  to  have  the  carriage  of  the  commis- 
sion. The  warrant  is  not  to  be  applied  for  until  after 
the  expiration  of  four  days  from  the  filing  of  the  repli- 
cation (16  order^  May,  1845,  art.  42). 

The  Master  is  to  deliver  his  certificate  of  the  nomin- 
ation of  the  commissioners  to  the  solicitor  of  the  party 
who  is  to  hare  the  carriage  of  the  commission;  and  such 
solioilor  is,  on  the  same  day,  or,  at  the  latest,  on  the 
day  next  following  the  date  of  the  Master's  certificate, 
to  file  the  same,  and  is,  within  two  days  from  the  date 
thereof^  to  take  an  office  copy  thereof  to  the  Record  and 
Writ  Clerk,  who  is  on  the  same  day,  or  at  the  latest,  on 
the  day  next  following  his  receipt  of  such  office  copy,  to 
seal  a  commission  directed  to  the  persons  named  in  the 
certificate^  and  to  deliver  such  commission  to  the  solici- 
tor from  whom  he  received  the  certificate ;  and  such 
solicitor  having  received  the  commission,  is,  within  one 
week  after  the  teste  thereof,  to  deliver  the  same  to  the 
commissioner  therein  first  named,  if  he  be  at  the  time 
able  to  act  in  the  execution  of  the  commission,  but  if 
not,  then  to  the  commissioner  secondly  named  (101 
id.) 

If  any  solicitor  having  the  carriage  of  a  commission 
does  not,  within  six  days  after  the  date  of  the  Master's 
certificate,  obtain  the  commission,  and  duly  deliver  the 
same  to  the  commissioner  by  whom  the  same  is  to  be 
executed,  any  other  party  entitled  to  examine  witnesses 
may  apply  to  the  Master  for  leave  to  take  out  n  new 
commission  directed  to  the  same  commissioners,  and  to 
have  the  carriage  of  such  commission;  and  the  eo«\.^  q( 
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such  application  are  to  be  paid  by  the  party  in  de£Milt» 
whether  the  application  succeeds  or  not  (102  id,) 

How  prepared  and  tamed,  ^c]  The  form  of  the 
commission  is  prescribed  by  the  103  order.  May,  1845^ 
with  such  (if  any)  variations  as  the  circumstances  of  th« 
case  require.  Commissions  to  examine  witnesses  witfaai 
the  jurisdiction  of  the  court  are  to  be  directed  to  tire 
commissioners  only,  and,  unless  the  court  otherwiie 
orders,  are  to  be  made  returnable  without  delay  (94  id) 

The  commission  is  to  be  prepared  by  the  solicitor  oif 
the  party  requiring  it,  or  by  the  party  himself  if  actiogin 
person  (16  order,  Oct  1842).  It  must  be  indoned 
with  the  name  and  address  of  the  solicitor  or  other  party 
issuing  it  (17,  20  w?.),  as  previously  directed  with  re- 
spect to  a  bill  {ante,  p.  8) ;  after  which,  it  must  be  sealed 
by  the  Clerk  of  the  Records  and  Writs  (4  trf.),  as  dh 
rected  with  respect  to  an  attachment  (ante,  p.  49)4  and 
at  the  same  time  a  praecipe  must  be  left  with  him. 

Obtain  a  writ,  which  may  be  had  at  the  law  station* 
en's,  and  Jill  it  in  as  in  Form,  p.  49,  Appendix;  after 
which,  prepare  a  prcecipe  on  a  slip  of  paper  (see  Form, 
p.  50,  Appendix),  Take  the  writ  and pr€Bcipe,  together 
with  an  office  copy  of  the  Master's  certificate,  to  the 
Clerk  of  the  Records  and  Writs  in  whose  division  the 
suit  may  be,  and  he  will  seal  the  writ  and  file  theprO' 
cipe  and  certificate.     Pay  him  \L 

As  we  have  already  seen,  the  commission  must  be 
obtained  within  six  days  after  the  date  of  the  Master^s 
certificate  (102  order.  May,  1845). 

How  executed,']  The  commissioner  first  named  in 
the  commissions  to  be  hereafter  issued  is  alone  to  act 
in  the  execution  of  any  commission,  unless  he  is,  by 
illness  or  other  sufficient  cause,  incapacitated  from  act* 
ing  therein,  in  which  case  the  commissioner  secondly 
named  is  alone  to  act  in  the  execution  of  such  commis- 
sion (94  id,) 

The  solicitor  is,  within  one  week  after  the  teste  of  the 
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eommission^  to  deliver  the  same  to  the  commissioner 
therein  first  named»  if  he  be  at  the  time  able  to  act  id 
the  execution  of  the  commission,  but  if  not,  then  to  the 
commissioner  secondly  named  (101  id.);  or,  in  default, 
any  other  party  entitled  to  examine  witnesses  may  apply 
to  the  Master  for  leave  to  take  out  a  new  commission, 
directed  to  the  same  commissioners,  and  to  have  the 
carriage  of  snch  commission;  and  the  costs  of  such  ap- 
plication are  to  be  paid  by  the  party  in  default,  whether 
the  application  succeeds  or  not  (102  id.) 

The  oath  to  be  taken  by  a  commissioner  is  to  be  set 
forth  in  a  schedule  annexed  to  the  commission,  and  is 
to  be  in  the  form  prescribed  by  the  104  th  order.  May, 
1845  (see  form,  p.  62,  Appendix) ;  and  the  said  oath  is 
to  be  taken  by  the  commissioner,  who  is  to  act  in  the 
execution  of  the  commission,  previously  to  his  acting 
therein,  before  any  master  in  ordinary,  or  before  any 
master  extraordinary  of  the  court  who  is  not  employed 
or  concerned  in  the  cause,  and  such  Master  is  thereby 
authorised  and  required  to  administer  such  oath  (104  id.) 

The  oath  to  be  taken  by  the  clerk  or  clerks  employed 
in  taking,  writing,  transcribing,  or  engrossing  the  de- 
position or  depositions  of  witnesses  to  be  examined  by 
virtue  of  a  commission,  is  to  be  set  forth  in  a  schedule 
annexed  to  the  commission,  and  is  to  be  in  the  form  pre- 
scribed by  the  105th  order  (see  form,  p.  62,  Appendix); 
and  the  said  oath  is  to  be  taken  before  the  acting  com-^ 
missioner  by  the  clerk  or  clerks  employed  as  aforesaid, 
before  he  or  they  be  permitted  to  act  as  such  clerk  or 
clerks,  or  to  be  present  at  the  examination  of  witnesses 
under  the  commission;  and  the  commissioner  is  thereby 
authorised  and  required  to  administer  the  said  oath  to 
such  clerk  or  clerks  accordingly  (105  id.) 

The  commissioner  having  taken  such  oath  is,  at  the 
instance  of  any  party  entitled  to  examine  witnesses,  to 
sign  and  deliver  to  such  party  a  notice  in  writing,  speci- 
fying the  time  and  place,  when  and  where  he  will  pro- 
ceed to  examine  witnesses,  and  such  notice  is  to  be  duly 
served  by  the  party  who  obtains  it  upon  tVie  so\\cvVqt«, 
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of  all  the  other  parties  entitled  to  examine  witneMei 
under  the  commission^  and  in  case  any  such  party  hn 
no  solicitor,  upon  such  party,  at  least  ten  clear  dqft 
before  the  day  therein  named  for  proceeding  to  examiM 
witnesses  (106  id,) 

The  commission  being  obtained,  it  is  then  /orwmMh 
together  with  the  interrogutories,  and  any  docmmeiitf  ' 
re/erred  to  therein,  to  the  solicitor /or  the  party  kam$ 
the  carriage  of  the  commission,  or  to  an  agent  im  tft 
country.     Upon  receipt  of  the  commission,  the  soUrikf' 
or  agent  attends  upon  his  commissioner,  and  arranget' 
with  him  the  time  and  place  for  executing  the  eoamisr 
sion ;  after  which,  the  commissioner,  honing  taken  lli# 
oath  prescribed,  will  sign  the  notices  to  be  served  igwl 
the  parties  who  join  in  the  commission  {see  form,  p.  7^ 
Appendix).    The  notices  must  be  served  ten  days  befini 
the  commission  is  executed. 

At  the  time  appointed  for  the  execution  of  the  ooio- 
mission,  each  party  attends  with  his  witnesses.  If  the 
witnesses  are  willing  to  attend,  a  letter  informing  tkem 
of  the  time  and  place  appointed  may  be  sujficient ;  but, 
otherwise,  they  must  be  served  with  a  subpoena,  as  dh 
reeled  in  the  next  section,  and  also  unth  a  notice  signed 
by  the  commissioner,  {see  form,  p.  7 4,  Appendix).  Js 
soon  as  the  parties  are  assembled,  the  commissioner  admh 
nisters  the  oath  to  the  clerks  enyfUoyed  by  him  to  engrom 
the  depositions  {see  form,  p.  62,  Appendix);  after  tMek, 
the  solicitor  having  the  carriage  of  the  commission  sends 
in  a  witness,  who  is  thereupon  sworn  by  the  eommisiskmer 
(see  Oath,  p.  63,  Appendix),  and  examined  by  him  tfpoA 
the  interrogatories.  The  tvitness's  answers  or  depod- 
tions  are  then  taken  down  in  writing  on  paper  by  ih 
commissioner  {see  form,  p.  64,  Appendix),  and,  wkeik 
complete,  are  read  over  to  and  signed  by  the  witness. 
The  depositions  are  afterwards  engrossed  by  the  engrosh 
ing  clerk  on  plain  parchment,  and  the  eomndssiontt 
should  subscribe  his  natke  at  the  end  qf  each  skin,  if 
more  than  one  {Beam.  ord.  30),  and  also  at  the  end  ^ 
the  interrogatories.   The  draft  depositions  are  preserved 
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the  eomwdtnaner.  If  ike  witneMet  are  numeroue, 
eommunoner  should  be/umiahed  with  a  note  point' 
out  the  particular  interrogatories  and  exhibits  upon 
xek  each  witness  is  to  be  examined  {seefona^  p.  63, 
pendix).  It  is  sufficient  if  the  commissioner  signs 
i  last  skin  of  the  interrogatories  {Brydges  v.  Branj^ll, 
Sim.  334).  The  depositions  need  only  be  signed  by 
5  acting  commissioner  {id,);  but  should  state  that  the 
oomissioner  and  his  derk,  before  acting,  took  the  oaths 
nezed  to  the  commission  (id.)  All  depositions  of 
tneases  are  to  be  taken  and  expressed  in  the  first  per- 
n  of  the  deponent  (107  order.  May,  1845). 
Upon  each  witness  being  produ(»ed  before  the  com- 
issioner,  a  note  containing  the  name  and  description 
'  soch  witness  should  be  given  to  the  solicitors  of  the 
irties  who  join  in  the  commission,  in  order  that  they 
ay  be  prepared  to  cross-examine  the  witness  if  re- 
lisite. 

If  documents  are  produced  and  proved  under  the  com- 
tission«  they  must  be  marked  as  exhibits,  and  signed 
f  the  commissioner  (see  form,  p.  64,  Appendix). 
If  the  examination  of  witnesses  cannot  be  completed 

I  one  day,  and  the  circumstances  of  the  case  permit, 
le  commissioner  is  to  proceed  de  die  in  diem  during  six 
ours  of  each  day  between  the  hours  of  eight  in  the 
loming  and  six  in  the  afternoon,  until  the  witnesses  for 

II  parties  are  fully  examined;  nevertheless  the  commis- 
ioner  may,  if  in  his  opinion  the  circumstances  of  the 
ase  require  an  adjoummenti  adjourn  the  proceedings 
rem  time  to  time  and  from  place  to  place,  in  such  man- 
ner as  he  thinks  proper;  but  he  is  in  all  cases  to  enter 
m  the  depositions  any  adjournment,  and  where  such 
djouznment  is  from  place  to  place  or  otherwise  than  de 
Us  M  diem  the  cause  or  reason  of  such  adjournment, 
ind  he  is  also  to  enter  on  the  depositions  the  hours  of 
ihe  day  on  which  he  commences  and  concludes  the  exa- 
nination  of  witnesses  on  each  day,  and  the  true  cause 
of  his  not  proceeding  for  the  Mi  time  of  six  hours  on 
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each  day,  if  such  should  be  the  case  (108  order,  Ml// 

1845). 

Cross-examination.']  When  the  examination  of  s  vi*' 
ness  is  complete,  the  commissioner  may  cross-exaniiir 
the  witness  upon  cross-interrogatories,  previonsly  Kf 
with  him  for  that  purpose.  If  a  witness  be  exandnat 
to  a  particular  fact,  he  can  only  be  cross-examined  otr 
such  fact,  and  not  as  to  new  matter  (Dean  qfSlff» 
Stewart,  2  Atk.  44).  On  a  special  application,  an  oner 
may  be  obtained  for  liberty  to  add  interro^orietf  to 
those  already  exhibited  for  the  cross-examinatkm  ft 
plaintiff's  witnesses  (Carter  v.  Draper^  2  Sim.  52). 

HoiD  returned,"]  When  the  examination  of  witnesses' 
is  completed,  the  commissioner  is  to  seal  up  the  depoo' 
tions,  and  is  to  transmit  the  same  sealed  up  with  die 
commission  to  the  record  and  writ  clerk's  office  (109' 
order.  May,  1845). 

As  soon  as  the  examination  is  consisted,  the  eonumh 
sioner  indorses  the  folloioing  return  on  the  back  of  tte 
commission :  ^'  The  execution  of  this  commission  appean 
in  a  certain  schedule  (or  *  schedules^'  if  more  than  one 
skin)  hereunto  annexed,'*  to  which  he  signs  his  name; 
after  which,  the  depositions  as  ingrossed,  together  mM 
the  interrogatories,  the  commission,  and  the  oaths,  ttre 
bound  up  and  sealed  by  the  commissioner,  who  signs  Mt 
name  thereto.  The  whole  is  then  either  brought  i^  Uf 
town  by  the  commissioner,  or  is  delivered  to  a  messenger 
(usually  the  guard  of  the  mail)  for  that  purpose,  wh 
must  afterwards  swear  that  he  received  this  same  from 
the  hands  of  the  commissioner,  and  that  it  has  not  smee 
been  out  of  his  custody.  Upon  the  messenger  arrivixf 
in  town,  attend  with  him  to  the  Clerk  of  the  Reeortk 
and  Writs  in  whose  division  the  suit  may  be,  and  he 
will  thereupon  swear  the  messenger,  and  fie  the  depon- 
tions.  Pay  him  for  the  oath  \s,  6d,  It  is  usual  to 
give  the  messenger  half  a  guinea  for  his  trouble. 
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If  the  depositions  are  brought  up  to  town  by  the 
commissioner,  no  oath  is  required^  but  he  attends  the 
Clerk  of  the  Records  and  Writs  therewith,  who  indorses 
them  as  '' Received  by  the  hands  of  the  commissioner.'' 

Formerly,  a  commission  returnable  *'  without  delay" 
was  required  to  be  executed  before  the  last  return  of 
the  term  following  that  in  which  it  was  tested.  By  the 
new  orders,  it  woidd  i^pear,  that  the  commission  should 
be  returned  within  two  (lunar)  months  after  the  replica- 
tion is  filed,  or  if  such  two  months  expire  in  the  long 
vacation,  then  on  or  before  the  second  day  of  the  en- 
suing I^chaelmas  term  (16  order,  May,  1845,  art.  43^; 
and,  at  all  events,  before  publication  passes  (see  '<  puo- 
lication"). 

Without  Oath  of  Messenger, "]  If  the  opposite  party 
will  consent  to  waive  the  oath  of  the  messenger,  the 
depositions,  &c.  may  be  sent  up  to  town  by  any  con- 
veyance, and  are  indorsed,  by  the  solicitors  consenting, 
as  '*  received  without  oath  of  messenger,"  after  which 
they  are  filed  in  the  usual  way. 

Additional  Commission,']  If  any  party  entitled  to  ex- 
amine witnesses  in  a  cause  shall  desire  to  have  any  addi- 
tional commission  or  commissions,  application  is  to  be 
made  to  the  Master  for  leave  to  sue  out  such  additional 
commission  or  commissions:  and  upon  the  Master's  cer- 
tificate that  such  additional  commission  or  commissions 
is  or  are  proper  to  be  issued,  the  same  may  be  sued  out 
in  the  same  manner  as  a  first  or  only  commission ;  and 
in  case  the  parties  do  not  agree,  any  question  respecting 
the  commissioners  to  be  named,  or  the  order  in  which 
they  are  to  be  named  in  the  commission,  or  any  question 
respecting  the  carriage  of  any  such  additional  commis- 
sion, is  to  be  settled  by  the  Master  as  in  the  case  of  a 
first  or  only  commission  (100  order.  May,  1845). 

Costs  of 9  ^c]     The  commissioner  is,  for  the  per- 
formance of  his  duty  as  such  commissioner,  entitled  to 

H 
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receive  the  following  sums  of  money,  tiz.  :  For  evtfj  i 
day  in  which  he  is  necessarily,  and  without  any  dflfiurit  | 
of  his  own,  detained  in  the  execution  of  the  commisflU^ 
for  his  expenses  the  sum  of  2^.  2s,  For  every  dMfk 
which  he  is  bond  fde  employed  in  the  examinatioa  i, 
witnesses,  the  further  sum  of  ^L  3«.  For  every  nA 
that  he  travels  directly  from  his  place  of  residenee  tl 
the  place  where  he  opens  the  commission,  and  ffftk 
place  to  place  where  the  commission  is  adjoomed,  uk 
from  the  place  where  he  last  acts  in  the  execution  of  thi 
commission,  to  his  place  of  residence,  the  sam  of  1«.  6A 
(110  uf.) 

Formerly,  each  party  paid  the  fees  of  his  own  oo» 
missioners  and  witnesses,  but  it  was  usual  for  the  pa^ 
ties  to  divide  the  tavern  bill  between  them,  in  proportkm 
to  the  number  of  their  witnesses. 

The  solicitor  is  allowed  two  guineas  a  day  for  attciMJ- 
ing  the  examination,  whether  personally  or  by  his  ddk 
{^ayer  v.  Wagstaff,  5  Beav.  415  ;  13  Law  J.,  N.  fik, 
161;  8  Jur.  1083).  Under  particular  circumstance^ 
the  travelling  expenses  of  the  London  solicitor,  attend 
ing  the  execution  of  the  commission,  have  been  allowed, 
as  between  party  and  party  {Howell  v.  Tyler,  2  Too. 
&  CoL,  N.  C,  284;  12  Law  J.,  N.  S.,  223;  7  Jaf. 
525). 

Depositions.']  Office  copies  of  the  depositions  are 
made  by  the  Clerk  of  the  Records  and  Writs,  in  whose 
division  the  suit  is,  for  the  solicitors  of  the  parties,  ssd 
may  be  obtained,  as  soon  as  publication  has  passed  (pro- 
vided they  are  not  ordered  to  be  suppressed)  upon  your 
bespeaking  them  of  him. 

3.  Abroad. 

The  recent  orders,  it  would  appear,  merely  relate  to 
commissions  to  examine  witnesses  within  the  jurisdic- 
tion of  the  court  (94  order.  May,  1845). 

If  either  party  has  witnesses  residing  abroad^  whose 
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fecatimonj  he  k  desirous  of  obtaining,  he  mnst  obtain 
na  order  for  a  commission  for  such  purpose.  The  order 
nay  be  obtained  upon  motion,  of  which  notice  must  be 
P^ven.  The  motion  cannot  be  made  until  the  defendant 
has  answered*  or  is  in  contempt  {King  t.  Allen^  4  Madd. 
347). 

llie  application  must  be  supported  by  affidavit,  shew- 
ing the  necessity  for  the  commission.  It  is  not  neces-* 
sary  that  the  idfidavit  should  state  either  the  names  of 
the  witnesses,  or  the  matter  to  which  they  are  to  be 
eiamined,  in  a  case  where  it  is  evident  that  such  ex- 
amination is  necessary  {CarhcneU  v.  Bessell,  5  Sim. 
636). 

Where,  upon  a  reference  to  the  Master,  a  commission 
to  examine  witnesses  abroad  is  required,  the  Master's 
certificate  as  to  the  necessity  thereof  must  be  obtained 
before  any  application  is  made  to  the  court;  and,  upon 
such  certificate,  it  would  appear  the  commission  will  be 
ordered,  as  of  course  {Bam/ord  v.  Bam/ord,  2  Hare, 
642;  13  Law  J.,  N.  S.,  25;  8  Jur.  733). 

Hke  order  being  obtained^  it  is  drawn  up  in  the  usual 
wa^^  (see part  2,  *' Motions'*);  after  which  the  commis- 
SMm  is  prepared  and  issued  as  previously  directed.  If 
the  commission  is  to  be  executed  at  a  great  distance,  it 
is  usual /or  each  party  to  name  eight  commissioners, /our 
of  whom  are  qfterwards  struck  out  by  the  opposite 
parties. 

The  commission  is  returnable  *'  without  delay,''  and 
is  not  confined  to  the  last  return  of  the  term  following 
that  in  which  it  is  sealed,  but  extends  to  a  reasonable 
time  for  executing  it,  according  to  the  distance  at  which 
the  witnesses  reside  (Wake  v.  Franklin,  1  S.  &  S.  95). 
When  the  time  for  which  publication  is  enlarged  would 
expire  before  the  commission,  if  granted,  could  be  exc- 
elled, the  proper  course  is  to  apply  to  the  court  in  the 
first  instance  for  the  commission,  and  upon  the  commis- 
sion being  granted,  to  apply  to  the  Master  to  enlarge 
publication  for  such  furtner  period  as  may  be  necessary 
{Bentleyy.  Smart,  12  Law  J.,  N.  S.,  438;  7  Jur.  637). 
h2 
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hfts  also  been  held,  that  a  party  cannot,  upon  an  i 
kcutory  application  before  the  hearing,  where  the  i 
is  not  the  subject  of  an  injunction  or  waste,  proms  | 
cument  by  aiffidavit,  or  make  his  case  better  than  hit 
it  on  bill  and  answer  (Edwards  v.  Jones,  13 
N.S.,  371;  8Jur.416). 


Section  4. 


SUBPGBNA  FOR  WITNESSES. 

When  necessary. "]  If  a  witness  is  unwilling  to  i 
to  give  evidence,  or  if  his  attendance  cannot  be  i 
pended  upon  with  certainty^  he  must  be  served  y  '" 
subpoena  ad  testificandum,  A  subpoena,  however,  is  I 
necessary  to  compel  the  attendance  of  a  witness  to.  I 
cross-examined  {Keymer  v.  Pering^  10  Sim.  181).  "^ 
witness  is  confined  in  prison,  an  order,  as  of 
must  be  obtained,  either  to  bring  him  up  by 
corpus,  or  for  the  examiner  to  attend  him  and  take) 
examination. 
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ctfbn  was  granted  (Shirley  ▼.  Earl  Ferrer*,  3  P.  W. 
77).  A  defendant  may  be  examined  de  bene  eeae,  saving 
jut  exceptions,  but  not  a  plaintiff  {Mayor  of  Colchester 

T. ,  1  P.  W.  595). 

£ither  party  is  entitled  to  an  order  for  this  purpose. 
If  applied  for  by  the  plaintiff,  it  may  be  done  immedi- 
ately the  bill  is  filed  {Pritchard  v.  Gee,  5  Madd.  364); 
if  by  the  defendant  even  before  answer  {Bown  v.  ChiH 
3  Sim.  457). 

Order  fory  how  obtained,']  If  the  witness  is  above 
leventy  years  of  age  {Pritchard  t.  Gee,  supra),  or  in  a 
dangerous  state  of  health,  or  under  orders  to  leave  the 
kin^om,  the  order  may  be  obtained  either  on  motion  or 
petition  as  of  course  {Tomkins  v.  Harrison,  6  Madd. 
315).  If  applied  for  on  the  ground  of  there  being  only 
one  witness  to  a  particular  fact,  it  must  be  upon  notice 
{Hope  V.  Hope,  3  Beav.  317). 

llie  application  should  be  supported  by  an  affidavit, 
shewing  the  facts  on  which  it  is  proposed  to  examine  the 
witness ;  and  where  the  affidavit  merely  states,  that, 
as  to  deponent's  belief,  the  witness  to  be  examined  is 
the  sole  witness  to  a  particular  fact,  it  is  not  sufficient, 
but  should  state  the  reasons  for  such  belief  {Hope  v. 
Hope,  supra). 

Prepare  a  notice  of  motion  {see  form,  p.  12,  Ap- 
pendix)  ;  after  which,  an  affidavit  of  the  facts  must  be 
made  and  filed,  upon  which  counsel  moves;  cmd  if  the 
order  is  granted,  it  is  drawn  up  and  served  in  the  usual 
way  {see  Part  2,  ^^  Motions*').  If  the  order  is  applied 
for  on  petition,  see  form,  p.  5,  Appendix.  Interroga' 
tories  are  afterwards  prepared  by  counsel,  and  the  eX' 
andnation  is  proceeded  with  in  the  usual  manner. 

Commission  for.]  If  the  witness  resides  beyond 
twenty  miles  from  London,  the  party  is  entitled  to  a 
commission  for  his  examination,  which  should  be  pro- 
vided for  by  the  order.  In  this  case,  the  defendant,  if 
he  has  appeared^  is  entitled  to  join  in  the  commi^^vm) 
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if  be  thinks  proper,  for  the  purpose  of  i 
tion,  and  thereupon  commissioners'  names  are  itndl^ 
and  the  commission  sealed  and  executed  in  the  vmI 
way^  as  previously  directed. 

Depontions  on,']  If  the  witnesses  surriye^  and  aren 
the  kingdom  at  the  time  of  the  examination  in  chief  is 
the  cause,  they  are  re-examined,  and  the  depositions  «fe 
bene  esse  are  never  published.  But  if  the  witnesses  ^ 
before  the  examination  in  chief,  the  party  must  a|^ 
upon  notice,  by  special  motion,  supported  by  an  affi- 
davit of  the  fact,  for  an  order  to  publish  the  dqw- 
sitions. 

It  is  too  late  at  the  hearing  of  a  cause  to  object  to 
depositions  taken  de  bevie  esse ;  the  party  sboold  apfdy 
to  dischai^  the  order  for  publication  {Dean  of  Eh/ 
v.  Warren,  2  Atk.  189). 

5.  Fivd  Voce. 

In  what  CasesJ]  If  a  party  is  desirous  of  proving 
deeds,  letters,  or  other  documents,  as  evidence  in  the 
cause,  he  is  at  liberty  to  examine  vdtnesses  tnvd  voce  kfc 
such  purpose  at  the  hearing.  Nothing,  however,  can  be 
proved  vivd  voce,  further  than  the  handwriting  of  the 
party,  nor  when  such  examination  would  admit  of  cross- 
examination  {Lake  V.  Skinner,  1  J,  &  "W.  15;  Graves  f. 
Budget,  1  Atk.  443) ;  neither  can  a  will  be  proved  md 
voce  at  the  hearing  {Harris  v.  Ingledew,  3  P.  W.  93). 

Where  the  execution  of  a  deed  is  not  controverted, 
but  its  validity  only  is  disputed,  it  may  be  proved  vkd 
voce  at  the  hearing  {Booth  v.  Creswick,  13  Law  J., 
N.  S.,  217;  8  Jur.  323);  but  where  a  power  is  required 
to  be  exercised  by  a  deed,  executed  in  the  presence  of, 
and  attested  by,  witnesses,  the  deed  by  which  such 
power  is  exercised  cannot  be  so  proved  {Brace  v.  BUek, 
7  Sim.  619);  neither  can  a  deed,  in  which  fraud  is 
imputed,  be  so  proved  {Barfield  v.  Kelly,  4  Russ. 
355).    In  one  case,  it  has  been  held,  that  instruments 
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T       anther  admitted  nor  denied,  may  be  proved  vhd  voce, 
^       ikhoagh  the  cause  be  beard  on  bill  and  answer,  and  no 
^       nfilication  filed  (Bawland  v.  Siurgis,  2  Hare,  520) ;  but, 
in  a  subsequent  case,  the  contrary  has  been  decided 
(Jones  V.  Griffith,  8  Jur.  733).     Exhibits,  which  were 
not  in  evidence  on  the  originsJ  hearing,  may  be  proved 
mdvoce  on  a  re-hearing  (Herring  v.  Clobery,  1  C.  &  P. 
251);  but  if  a  document  has  not  been  proved,  nor  any 
order  obtained  to  prove  it  vivd  voce  at  the  original  hear- 
ing, it  cannot  be  proved  on  the  cause  being  heard  either 
on  the  equity  reserved  or  further  directions  (Blundell  v. 
Gladstone f  i  1  Sim.  489).     A  deed  proved  vivd  voce  at 
the  hearing  by  the  attesting  witness,  is  well  proved  for 
all  the  purposes  of  the  cause,  unless  impeached  (Bowser 
i.  Colby,  I  Hare,  109). 

Order  foTy  ^.]  An  order  for  this  purpose  must  be 
obtained,  whidi  will  only  be  granted  on  the  application 
of  the  party  who  is  to  make  use  of  the  exhibits  (Graves 
V.  Bu^deU  supra).  The  order  may  be  obtained  either 
om  motion  or  petition  (see  form,  p.  5,  Appendix),  as  of 
eourse,  and  must  be  afterwards  served  on  the  opposite 
party,  at  least  two  clear  days  before  the  hearing.  The 
documents  should  be  carefully  described  in  the  order. 
To  ensure  the  attendance  of  the  witness  a  subpoena  (see 
form,  p.  27>  Appendix)  must  be  served  on  him  in  the 
usual  way  (see  the  next  section).  When  the  documents 
are  proved,  they  are  marked  as  exhibits  by  the  RegiS' 
trar  of  the  Court,  for  which  you  pay  2s.  6d.  each. 

By  the  43rd  order,  26  Aug.  1 84 1 ,  it  is  ordered,  '<  That 
in  cases  in  which  any  exhibit  may,  by  the  present  prac- 
tice of  the  court,  be  proved  vivd  voce  at  the  hearing  of  a 
canse,  the  same  may  be  proved  by  the  affidavit  of  the 
witness  who  would  be  competent  to  prove  the  same  vivd 
voce  at  the  hearing."  Under  this  order  it  has  been  held 
that  to  prove  an  exhibit  by  affidavit,  instead  of  vivd  voce, 
the  usual  order  for  that  purpose  must  be  obtained  (Clare 
V.  Wood,  1  Hare,  314;  6  Jur.  165).  The  order  may 
be  obtained  after  the  affidavit  has  been  made  (id.^    It 
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has  also  been  held,  that  a  party  cannot,  upon  an  interr 
locutoiy  application  before  the  hearing,  where  the  maM  ; 
is  not  the  subject  of  an  injunction  or  waste,  prove  a  ds* 
cument  by  ajffidayit,  or  make  his  case  better  thanhefinll 
it  on  bill  and  answer  (Edwards  v.  Jones,  13  Law  !.» 
N.S.,  371;  8  Jur.416). 


I 


Section  4. 


SUBPGBNA  FOR  WITNESSES. 

JFhen  necessary.']  If  a  witness  is  unwilling  to  attend 
to  give  evidence,  or  if  his  attendance  cannot  be  de- 
pended upon  with  certainty,  he  must  be  served  with  a 
subpoena  ad  testificandum.  A  subpoena,  however,  is  not 
necessary  to  compel  the  attendance  of  a  witness  to  be 
cross-examined  {Keymer  v,  Bering y  10  Sim.  181).  Ift 
witness  is  confined  in  prison,  an  order,  as  of  course, 
must  be  obtained,  either  to  bring  him  up  by  habeas 
corpus,  or  for  the  examiner  to  attend  him  and  take  his 
examination. 

How  prepared  and  issued.']  The  form  of  the  writ  is 
prescribed  by  the  24th  order.  May,  1 845.  It  is  to  be  pre- 
pared by  the  solicitor  of  the  party  requiring  the  same, 
and  to  be  sealed  at  the  subpoena  office  (id.)  It  must 
be  indorsed  with  the  name  and  address  of  the  solicitor 
and  agent  (3  order,  Dec.  1833),  and  may  contain  three 
names  (5  id.)  At  the  time  of  sealing  the  writ  a  praecipe 
must  be  delivered  to  the  clerk  of  the  subpoenas  (2  id.) 
In  these  respects  the  same  observations  will  apply  as  in 
the  case  of  a  subpoena  to  appear  (ante,  p.  28). 

Obtain  a  writ^  which  may  be  had  at  the  law  sta- 
tioner^St  and  Jill  it  in  as  in  Form,  p.  27,  Appendix,  and 
on  the  back  indorse  the  name  and  address  of  the  solicitor 
and  agent;  after  which,  prepare  a  praecipe  on  a  slip  of 
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paper  {see  form,  p.  29,  Appendix).  Take  the  writ  and 
prtBcipe  to  the  Subpoena  Office^  where  the  precipe  ii 
fled  and  the  writ  sealed.  Pay  5s,  6d,  The  same  ob- 
servations, with  respect  to  the  amendment  of  the  writ, 
will  apply  in  this  instance  as  in  the  case  of  a  subpoena 
to  appear. 

Service  of.']  The  service  of  the  writ  is  to  be  effected 
by  delivering  a  copy  thereof  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original 
writ  (4  order,  1833).  The  time  for  serving  the  writ 
is  limited  to  twelve  weeks  after  the  teste  thereof  (16 
order,  May,  1845,  art.  1).  Make  as  many  copies  of  the 
writ  as  there  are  witnesses,  and  serve  each  witness  toith 
a  copy  personally,  at  the  same  time  producing  the  ori- 
ginal writ:  after  which  it  will  he  advisable  for  the  party 
to  make  a  memorandum  of  the  service  on  the  back  of 
the  writ. 

Notice  to  attend."]  At  the  time  of  serving  the  sub- 
poena, a  notice  to  attend,  either  before  the  examiner  or 
the  commissioner,  as  the  case  may  be,  should  be  served 
upon  the  witness.  If  the  examination  is  taken  in  toum, 
this  notice  is  obtained  of  the  examiner's  clerk,  for  which 
you  pay  Is,;  if  taken  in  the  country,  it  is  signed  by  the 
acting  commissioner  (see  form,  p.  74,  Appendix). 

Duces  tecum.]  If  the  witness  has  any  document  in 
his  possession,  which  you  are  desirous  of  having  pro- 
duced, a  subpoena  duces  tecum  must  be  issued.  By  the 
6th  order,  Dec.  1833,  it  is  ordered,  that  no  more  than 
three  persons  shall  be  included  in  one  subpoena  duces 
tecum,  and  that  the  party  suing  out  the  same  shall  be  at 
liberty  to  sue  out  a  subpoena  for  each  person,  if  it  shall 
be  deemed  necessary  or  desirable.  The  writ  should  set 
forth  a  description  of  the  documents  required  to  be  pro- 
duced, and,  in  other  respects,  the  same  observations  will 
apply  as  in  the  case  of  subpoena  ad  testificandum,  the 
h3 
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wrii  being  issued  and  served  in  a  similar  nuamer  {see 
farm,  p.  27,  Appendix). 

Neglecting  to  attend,']  If  a  witness  neglects  to  sttend, 
or  refuses  to  be  sworn,  he  may  be  committed  for  cm* 
tempt  (Hennegal  v.  Evanee,  12  Yes.  201).  For  tku 
purpose,  an  affidavit  of  service  of  the  su^cena  and  no- 
tice, and  of  the  non-attendance  of  the  witness,  must  he  • 
made  andjiledy  and  an  office  copy  obtained,  t^tm  miUdl 
counsel  moves,  **  That  A,  B,  may  be  ordered  to  attend 
the  examiner  (or  commissioner),  at  his  own  expense^ » 
four  days,  or  be  committed  to  the  QueetCs  PHsom,  and 
that  he  may  pay  the  costs  of  the  application.'^  The 
order  is  drawn  up  with  the  registrar,  in  the  usued  may, 
after  which,  a  copy  of  the  order  must  be  served  mpom  ^ 
witness  personally. 

If  the  witness  neglects  to  attend  at  the  time  stated, 
obtain  a  certificate  from  the  examiner  of  non-attendmwe, 
and  make  an  affidavit  of  service  of  the  order  {seefom, 
p.  17,  Appendix),  and  upon  motion,  as  of  course,  an 
order  will  be  granted  for  his  committal. 

If  a  peer  or  member  of  parliament  refuses  to  attend  as 
a  witness,  he  is  proceeded  against  by  sequestration. 

Witnesses  Expenses,]  In  equity  a  witness  is  entitled 
to  his  reasonable  travelling  expenses^  the  same  as  at 
law,  which  should  be  paid  him  at  the  time  of  serving 
the  subpoena,  unless  he  reside  and  be  summoned  to  give 
evidence  within  the  weekly  bills  of  mortahty,  in  which 
case  it  is  merely  usual  to  tender  Is,  with  the  subpoena. 
When  a  witness  is  brought  over  from  a  foreign  eoanti7» 
his  reasonable  expenses  both  of  coming,  staying,  and  le- 
tuming,  will  be  allowed  on  taxation,  if  brought  over 
bond  fide  for  the  purpose  of  the  particular  action  (1 
Phil.  Evid.  6). 

Privilege  of  Witnesses,]  Wxtnessei^  as  well  as  the 
parties  to  a  suit,  are  protected  aud  privileged  from  arrest, 
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while  going  to,  staying  at,  and  retarning  from  the  place 
where  their  attendance  is  required* 

Toeon^l  Wiineuet^  Attendance  on  Cammwion  out 
of  the  JurUdietion.]   By  the  6  &  7  Vict.  cap.  82,  sec.  5, 
leeiting  that,  "  Whereas,  there  are  at  present  no  means 
of  eompellin^  the  attendance  of  persons  to  be  examined 
under  any  commission  for  the  examination  of  witnesses, 
iwoed  by  the  courts  of  law  or  equity  in  England  or 
Ireland,  or  by  the  courts  of  law  in  Scotland,  to  be  exe- 
cuted in  a  part  of  the  realm  subject  to  different  laws  from 
that  in  winch  such  commissions  are  issued,  and  great 
inconvenience  may  arise  by  reason  thereof:"  It  is  en- 
acted, "  That  if  any  person,  after  being  served  with  a 
written  notice  to  attend  any  commissioner  or  commis- 
sioners appointed  to  execute  any  such  commission  for 
the  examination  of  witnesses  as  aforesaid  (such  notice 
being  signed  by  the  commissioner  or  commissioners,  and 
spec^Fjring  the  time  and  place  of  attendance),  shall  refuse 
or  £ul  to  appear  and  be  examined  under  such  commis- 
sion, such  refusal  or  failure  to  appear  shall  be  certified 
by  sudi  commissioner  or  commissioners,  and  it  shall 
thereupon  be  competent,  to  or  on  behalf  of  any  party 
suing  out  such  commission,  to  apply  to  any  of  the  supe- 
rior courts  of  law  in  that  part  of  the  kingdom  within 
which  such  commission  is  to  be  executed,  or  any  one  of 
the  judges  of  such  courts,  for  a  nile  or  order  to  compel 
the  person  or  persons  so  refusing  or  failing  as  aforesaid, 
to  appear  before  such  commissioner  or  commissioners, 
and  to  be  examined  under  such  commission,  and  it  shall 
be  lawful  for  the  court  or  judge  to  whom  such  applica- 
tion shall  be  made,  by  rule  or  order,  to  command  the 
attendance  and  examination  of  any  person  to  be  named, 
or  the  production  of  any  writings  or  documents  to  be 
mentioned  in  such  rule  or  order." 

By  section  6  it  is  enacted,  "  That  upon  the  service  of 
sudi  rule  or  order  upon  the  person  named  therein,  if  he 
or  she  shall  not  appear  before  such  commissioner  or  com- 
missioners as  aforesaid  for  examination,  or  to  produce 
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the  wiitiiigs  or  documents  mentioned  in  msch  role  «ir-' 
order,  the  disobedience  of  such  rule  or  order  shaOy  liiif^' 
same  shall  happen  in  England  or  in  Ireland,  render  tb 
persons  disobeying  subject  and  liable  to  such  pains  ani  ' 
penalties  as  he  or  she  would  be  subject  and  liable  to  hf^- 
reason  of  disobedience  to  a  writ  of  subpoena  in  Ei^aat  * 
or  in  Ireland;  and  if  such  disobedience  shall  happen  iii 
Scotland,  it  shall  be  competent  to  the  Lord  Ordinary  ob 
the  bills,  upon  an  application  made  to  him  by  or  on  be*  - 
half  of  any  party  suing  out  such  commission,  and  iq>OD 
proof  of  such  disobedience  made  before  him,  to  direct 
the  issue  of  letters  of  second  diligence,  according  to  tbe 
forms  of  the  law  of  Scotland,  to  be  used  against  the 
person  disobeying  such  rule  or  order." 

By  section  7  it  is  provided,  "  That  every  person 
whose  attendance  shall  be  so  required,  shall  be  entitled 
to  the  like  conduct  money,  and  payment  of  expenses, 
and  for  loss  of  time  as  for  and  upon  attendance  at  anj 
trial  in  a  court  of  law;  and  that  no  person  shall  be  com- 
pelled to  produce  under  such  rule  or  order  any  writii^ 
or  other  document  that  he  or  she  would  not  be  compd- 
lable  to  produce  at  a  trial,  nor  to  attend  on  more  tlian 
two  consecutive  days  to  be  named  in  such  rule  or  order." 


Section  5. 


PUBLICATION. 


Publication  is  the  liberty  given  to  the  examiners,  if 
the  examination  is  taken  in  town,  or  to  the  Clerk  of  the 
Records  and  Writs  if  taken  by  commission  in  the  coun- 
try, to  make  and  give  out  copies  of  the  depositions  for 
the  use  of  the  parties  in  the  cause. 

When  to  be  passed,']  Publication  is  to  pass  without 
rule  or  order  on  the  expiration  of  two  months  after  the 
filing  of  the  replication,  unless  such  time  expires  in  the 
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long  vacation  or  is  enlarged  by  order  (111  order.  May, 
1845).     These  are  lunar  months  (12  id.) 

If  the  two  months  after  the  filing  of  the  replication 
expire  in  the  long  vacation,  publication  b  to  pass  on  the 
second  day  of  the  ensuing  Michaelmas  term,  unless  the 
time  is  enlarged  by  order  (112  id,) 

If  the  time  is  enlarged  by  order,  publication  is  to  pass 
without  rule  or  order  on  the  expiration  of  the  enlarged 
time,  unless  the  enlarged  time  expires  in  the  long  vaca- 
tion, in  which  case  pubhcation  is  to  pass  without  rule  or 
order  on  the  second  day  of  the  ensuing  Michaelmas 
term,  unless  the  time  is  i^rther  enlarged  by  order  (113 
id,  and  see  16  id,  art.  44). 

How  passed,']  Under  the  old  practice,  publication 
passed  either  by  rule,  by  consent,  or  by  the  expiring  of 
the  time  to  which  it  had  been  enlarged  by  order.  As 
we  have  already  seen,  however,  pubUcation  is,  in  future, 
to  pass  without  rule  or  order  on  the  expiration  of  the 
time  allowed  for  such  purpose. 

If  none  of  the  parties  require  to  examine  witnesses, 
but  are  all  desirous  of  bringing  the  cause  to  an  imme- 
diate hearing,  they  may  consent  to  pass  publication 
forthwith,  in  which  case  the  plaintiff  may  set  down 
his  cause  at  once.  For  this  purpose,  prepare  a  con- 
sent {see  form,  p.  76,  Appendix),  which  must  be  signed 
hy  the  solicitors  of  all  parties,  and  take  it  to  the  Clerk 
of  the  Records  and  Writs  in  whose  division  the  suit 
nay  be,  with  whom  it  is  filed.  Pay  him  7s.  for  each 
consent. 

How  enlarged,']  If  either  party  is  unable  to  com- 
plete the  examination  of  his  witnesses  before  publication 
passes,  he  must  apply  specially  upon  affidavit  for  an 
order  to  enlarge  publication. 

By  the  3  &  4  Will.  4,  c.  94,  s.  13,  it  is  enacted  that 
the  Masters  in  ordinary  are  to  hear  and  determine  all 
applications  for  enlarging  publication,  with  liberty  for 
either  party  to  appeal  from  any  order  to  be  made  thereon 
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by  motion  to  the  court;  and  by  the  20th  ordcf^  21ilf 
December,  1833,  it  is  ordered  that  such  appUcatkni ; 
shall  be  made  by  taking  out  a  warrant  to  be  heaidJia* 
fore  the  Master. 

The  Master  has  no  jurisdiction,  under  the  forcigdig 
act,  to  enlarge  publication  after  it  has  passed  {Jnm 
5  Beav.  92);  and  where  the  application  is  essentiailf 
connected  with  something  else,  which  the  Master  bpa  Tok 
power  to  grant,  it  should  be  made  to  the  court  (Striek' 
land  V.  Strickland,  4  Beav.  146).  So,  where  the  Mail 
is  prevented  by  illness  from  hearmg  the  application,  it 
may  be  made  to  the  court  (Boys  v.  Trapp,  9  Sim.  218). 
In  such  case,  notice  of  motion  must  be  served  on  A 
parties  {Brydges  v.  Branfill,  9  Sim.  643). 

The  application  must  be  supported  by  an  a£Gidant  of 
merits,  which,  if  the  party  has  commenced  the  examin** 
tion  of  his  witnesses,  must  further  state  that  neither  he 
nor  his  solicitor  has  seen  or  been  informed  of  the  con- 
tents of  the  depositions. 

Prepare  an  affidavit ;  after  whieh^  if  the  «MtY  has 
not  already  been  re/erred^  this  must  he  done  in  the 
usual  way  {see  Fart  3,  **  Referring  the  Suif),  and  a 
warrant  is  then  taJcen  out  and  served  on  the  oppodte 
party  {see  Part  3,  "  Warrants'*),  and  the  Master  at' 
tended  thereon.     This  warrant  may  be  underwritten: 

**  To  enlarge  publication  until  the  day  of 

next,  at  the  instance  of  the  {defendant  A.  B.)"  K  the 
plaintiff  applies,  he  must  serve  all  the  defendants  with 
the  warrant.  If  one  of  several  defendants  applies,  he 
must  serve  his  co-defendants  as  well  as  the  plaintifis 
{Brydges  v.  Branfill,  9  Sim.  643). 

As  soon  as  the  order  is  obtained,  a  copy  thereof  shoM 
he  served  upon  the  opposite  party,  and  also  upon  the 
examiner  when  the  depositions  are  taken  in  town,  or 
upon  the  Clerk  of  the  Records  and  Writs,  if  taken  by 
commission,  on  or  before  the  day  of  publication  passing* 
An  enlargement  of  publication  at  the  instance  of  one 
party,  enables  all  the  other  parties  to  examine  witnesses 
under  it  (Beam.  ord.  33).     When  a  party  is  desirous  of 
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obtaining  a  commission  for  the  examination  of  witnesses 
sbroady  and  the  period  for  which  publication  stands  en- 
larged would  expire  before  the  commission,  if  granted, 
could  he  executed;  the  proper  course  is  to  apply  to  the 
court,  in  the  first  instance,  for  the  commission,  and  after- 
wards to  the  Master  to  enlarge  publication  for  such  fur- 
ther period  as  maj  be  necessary  {Bentley  y.  Smarts  7 
Jar.  637). 

If  all  parties  are  agreeable,  they  may  enlarge  publi- 
cadon  by  consent.  For  this  purpose  prepare  a  consent, 
wMeh  must  be  signed  by  the  solicitors  of  all  parties^  and 
afterwards  filed  with  the  Clerk  of  the  Records  and 
Writs.    PayfiUng,  7s. 
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CHAPTER  VI. 

The  Hearing  and  Decree,  etc. 

Section  1. 

setting  down  the  cause. 

All  causes  are,  in  future,  to  be  set  down  for  hearing 
before  the  judge  to  whose  court  the  same  have  been  at- 
tached, pursuant  to  the  orders  of  the  5th  May,  1837,  and 
11th  November,  1841,  unless  removed  by  special  order 
of  the  Lord  Chancellor. 

A  cause  may  be  set  down  for  hearing  either  upon  bin 
and  answer;  upon  replication,  with  or  without  evidence; 
or  upon  the  defendant's  objection  for  want  of  parties. 

When  to  be  set  down.']  If  the  plaintiff  deems  it  ex- 
pedient to  set  the  cause  down  to  be  heard  on  bill  and 
answer,  he  may  do  so  immediately  afiter  the  answer  is 
filed.  The  plaintiff  has  the  same  time  for  setting  a 
c|^se  down  on  bill  and  answer  that  he  has  for  filing  a 
replication  (see  "Time  to  reply,"  ante,  p.  120). 

If  the  plaintiff  replies  to  the  defendant's  answer,  he 
cannot  set  the  cause  down  until  publication  has  passed 
(Ellis  Y.King,  4  Madd.  126).  In  such  case,  he  is  bound 
to  set  the  cause  down  within  four  weeks  afler  publica- 
tion has  passed,  otherwise  any  defendant  may  move  to 
dismiss  the  bill  for  want  of  prosecution  (16  order.  May, 
1845,  art.  45;   1 14  id.  art.  4). 

A  cause  may  be  set  down  for  hearing  as  well  out  of 
term  as  in  term  (82  order,  1828). 

How  set  down.']  In  order  to  set  the  cause  down, 
obtain  a  certificate,  from  the  Clerk  of  the  Records  and 
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Writs  in  whose  division  the  suit  may  hey  that  the  plead- 
wngsin  the  cause  have  been  regularly  filed^  and  publica- 
4JMi  duly  passed;  or,  if  set  down  on  bill  and  answer, 
that  the  bill  and  answer  have  been  regularly  filed.  Pay 
iUw  4«.  Take  the  certificate  to  the  Secretary  of  the 
JLord  Chancellor,  with  whom  it  is  filed,  and  he  will  there- 
ipon  give  you  an  order  to  set  the  cause  down,  for  which 
ym  pay  £1.  If  the  cause  is  to  heard  before  the  Master 
4>f  the  Bolls,  the  certificate  is  taken  to  his  secretary, 
who  draws  up  the  order.  Having  obtained  the  order, 
take  it  to  the  Registrar  of  the  court  in  which  the  cause 
is  to  be  heard,  who  will  set  the  cause  down  for  hearing. 
l?ay  him  \s.  At  the  same  time  the  Registrar  will  give 
yw  a  note  of  the  day  on  which  the  cause  is  fixed  for 
hearing,  for  which  you  pay  Is.  A  copy  of  the  title  of 
the  cause  and  prayer  of  the  bill,  on  brief  paper,  must 
afterwards  be  left  with  the  Secretary  of  the  Judge  be- 
fore whom  the  cause  is  to  be  heard. 

Where  a  cause  becomes  abated  or  compromised,  after 
it  is  set  down  to  be  heard,  the  plaintifiP's  solicitor  is  to 
certify  the  fact  to  the  registrar  of  the  court  where  the 
cause  is  so  set  down,  who  is  to  cause  an  entry  thereof 
to  be  made  in  his  cause-book;  and  the  solicitor  is  to  be 
allowed  the  fee  of  6s,  8d,  for  such  certificate  (39  order, 
1828). 

For  Want  of  Parties,']  Where  the  defendant  shall,  by 
his  answer,  suggest  that  the  bill  is  defective  for  want  of 
parties,  the  plainti£P  shall  be  at  liberty,  within  fourteen 
days  after  answer  filed,  to  set  down  the  cause  for  argu- 
ment upon  that  objection  only;  and  the  purpose  for 
which  die  same  is  so  set  down  shall  be  notified  by  an 
entry,  to  be  made  in  the  Registrar's  book,  in  the  form 
or  to  the  effect  following;  (that  is  to  say),  "  Set  down 
apon  the  defendant's  objection  for  want  of  parties;" 
and  where  the  plaintiff  shall  not  so  set  down  his  cause, 
but  shall  proceed  therewith  to  a  hearing,  notwithstand- 
ing an  objection  for  want  of  parties  taken  by  the  answer, 
he  shall  not,  at  the  heariDg  of  the  cause,  if  tlie  deievid- 
sjot's  objection  shall  then  be  allowed,  be  eiit\t\ftA,  «j&ol 
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coarse,  to  an  order  for  liberty  to  amend  his  hill  bj  id^ 
ing  parties:  but  the  court,  if  it  thinks  fit,  shall  bt#' 
liberty  to  dismiss  the  bill  (39  order,  Aug.  1841).  Ths 
times  of  yacation  are  not  to  be  reckoned  in  the  catapif 
tation  of  the  time  allowed  for  setting  down  objectMH 
for  want  of  parties  (14  order.  May,  1845,  art.  3).  ft 
has  been  decided,  on  appeal  to  the  Lord  Chsnfcllir» 
that  where  the  time  limited  by  the  foregoing  order  im 
expired,  the  court  has  no  jurisdiction  to  allow  the  |^iit" 
tifiP  to  set  the  cause  down  for  argument  (Calvert  ▼•  Qdndjfc 
9  Jur.  122;  overruling  Kershaw  t.  Cleffg,  1  PhiL  190). 

Where  the  defendant,  by  his  answer,  submittedy  wm« 
ther  all  proper  parties  were  before  the  court  in  the  suit, 
and  claimed  the  same  benefit  of  the  objection  as  if  hs 
had  demurred  to  the  bill,  it  was  held,  that  this  was  si 
objection  upon  which  the  cause  might  properly  be  let 
down  under  the  foregoing  order  {Biggs  v.  Pennt  9  J«« 
368;  and  see  Grubb  v.  Pern/s  7  Jur.  637;  Tamgr.. 
Macdonnell,  8  Jur.  183). 

The  court,  for  the  purpose  of  deciding  the  objectim 
only,  will  assume  the  defendant's  answer  to  be  tm 
{Richardson  v.  Larpent,  2  You.  &  C.  507;  7  Jur.  691). 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  objeet 
that  a  suit  is  defective  for  want  of  parties  not  having  by 
plea  or  answer  taken  the  objection,  and  therein  specSkd 
by  name  or  description  the  parties  to  whom  the  oljee- 
tion  applies,  the  court  (if  it  shall  think  fit)  shall  be  at 
liberty  to  make  a  decree  saving  the  rights  of  the  abseat 
parties  (40  order,  Aug.  1841). 

Under  this  order,  the  court  will  not  make  a  decree 
which  would  prejudice  the  rights  of  an  absent  par^ 
{Kimher  v.  Emsworthy  1  Hare,  293;  6  Jur.  165;  aw 
see  May  v.  Selhy,  1  You.  &  C.  235;  6  Jur.  52;  Fadk- 
ner  v.  Daniel,  3  Hare,  199;  8  Jur.  29). 

An  order  to  set  the  catise  down  is  necessary,  wkkk 
may  be  obtained  on  petition  as  of  cowrsCy  and  a  certify 
cate  of  the  date  of  filing  the  answer  must  be  procured  ef 
the  Record  and  Writ  Clerk,  and  annexed  to  thepetUiaih 
The  order  being  obtained,  it  is  then  taken  to  the  Regis' 
tratf  wAo  wUl  set  the  caiwe  dowm ;  after  v>UcK  a  wji^ 
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gf  the  order  should  be  served  on  the  solicitor  of  the 
i^fendant  takinp  the  objection. 

By  the  Defendant,'}     If,  after  publication  passed,  the 

filIltifif  neglects  to  set  down  the  cause  to  be  heard,  any 
endanty  after  the  expiration  of  four  weeks,  may  set 
the  same  down  at  his  own  request,  instead  of  proceeding 
to  dismiss  the  bill  for  want  of  prosecution,  and  may  ob- 
tiin  a  subpcena  to  hear  judgment,  and  serve  the  same 
on  the  plaintiff  (116  order.  May,  1845). 

For  this  purpose,  the  defendant  must  procure  the 
ssrHfieate,  and  set  the  cause  doum  "  at  the  request  of 
the  defendant"  and  serve  a  subpcena  to  hear  judgment 
im  the  usual  way,  as  hereafter  directed.  In  this  case, 
the  defendant  is  only  bound  to  serve  the  plaintiff,  it 
being  the  plaintiff's  duty  to  serve  the  other  defendants 
{Smith  y.  JFells,  6  Madd.  193). 

The  defendant  cannot  set  the  cause  down  after  the 
phdntiff  has  obtained  an  nneonditional  order  to  enlarge 
publication  therein  (Langley  y.  Fisher,  12  Law  J., 
K.  8.,  72;  5  Beay.  588). 

Consent  and  short  Causes,']  Consent  causes  are  those 
b  which  the  decree  is  made  as  of  course,  and  consented 
to  by  the  other  side,  the  defendant  submitting  to  attend 
irithout  service  of  a  subpoena  to  hear  judgment.  Short 
Gsnses  are  those  in  which  the  decree  is  either  as  of  course, 
ir  involves  very  little  difficulty.  These  causes  are  set 
lown  like  other  causes,  but  are  afterwards  advanced  to 
be  heard  out  of  their  turn  upon  a  certificate  from  conn- 
id  that  the  cause  is  fit  to  be  heard  as  a  short  cause,  and 
)n  consent  by  the  other  side  for  that  purpose.  The 
sourt  vrill  not  order  a  cause  to  be  heard  as  a  short 
sanse,  unless  all  the  defendants  consent  (Ker  v.  Cusac, 
7  Sim.  520);  nor  will  it  allow  a  cause  to  be  heard  as  a 
short  cause,  unless  it  is  such  as  may  be  heard  upon  a 
short  statement  to  the  court,  or  such  as  requires  the 
liiections  of  the  court  upon  some  short  point  {Raikes 
r.  Ward,  5  Jur.  1008). 
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Section  2. 


SUBFCENA   TO    HEAR   JUDGMENT. 

The  cause  having  been  set  down  for  hearing,  and  Unii 
Begistrar's  note  thereof  obtained,  the  next  step  neoes^ 
sary  to  be  taken  is  to  issue  a  subpoena  to  hear  judgmeot 
Although  the  cause  be  set  down  in  a  peremptoij  under* 
taking,  jet  the  subpoena  to  hear  judgment  is  necessaiy 
(Dixon  V.  Shum,  18  Ves.  520).  When  a  cause>  how- 
ever, has  been  set  down  and  a  subpoena  served,  and  it 
becomes  necessary  to  revive  the  suit,  but  no  further 
answer  is  required,  it  is  not  necessary  to  serve  a  fredi 
subpoena  (Brat/  v,  Woodram,  6  Madd.  72). 

Within  what  TimeJ]  The  plaintiff  must,  within  finir 
weeks  after  publication  has  passed,  obtain  and  serve  iit 
subpoena  to  hear  judgment;  otherwise  any  defendant 
may  move  to  dismiss  the  bill  for  want  of  prosecutktt 
(16  order,  May,  1845,  art.  45;   114  id.  art.  4). 

Return  o/.']  The  subpoena  may  be  made  retumahle 
on  any  day,  as  well  out  of  term  as  in  term  (82  order, 
1828).  It  is  not  to  be  returnable  at  any  time  less  than 
one  month  from  the  teste  of  the  writ  (16  order.  May, 
1845,  art.  46).  This  is  a  lunar  month  (12  id.)  The 
day  fixed  in  the  Registrar's  note  for  the  hearing  of  the 
cause  is  the  return  day  to  be  inserted  in  the  subpoena. 

How  prepared  and  issued.']  The  form  of  the  writ  is 
prescribed  by  the  24th  order,  May,  1 845.  It  is  to  be  pre- 
pared by  the  solicitor  of  the  party  requiring  the  same 
{id,),  and  to  be  sealed  at  the  subpoena  office.  It  must 
be  indorsed  with  the  name  and  address  of  the  solicitor 
and  agent  (3  order,  Dec.  1833),  and  may  contain  three 
names  (5  id,) ;  and  at  the  time  of  sealing  the  writ  a 
praecipe  must  be  filed  with  the  clerk  of  the  subpoenas 
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.)  In  these  respects,  the  same  observations  will 
r  as  in  the  case  of  a  subpoena  to  appear  (ante, 

btain  a  writ,  which  may  be  had  at  the  law  stationer's, 
fill  it  in  as  in  form,  p.  28,  Appendix,  and  on  the 
indorse  the  name  and  address  of  the  solicitor  and 
t ;  after  which,  prepare  a  pracipe  on  a  slip  of  paper 
form,  p.  29,  Appendix),  Take  the  writ,  pr€ecipe, 
also  the  Registrar's  note,  to  the  Clerk  of  the  Sub- 
IS,  and  he  will  file  the  note  and  pracipe,  and  seal 
mt.     Pay  him  bs.  6d, 

rvice  of]     The  subpoena  is  to  be  served  at  least  ten 

before  the  return  thereof  (16  order.  May,  1845,  art. 

The  service  is  to  be  of  no  validity,  if  not  made 

n  twelve  weeks  after  the  teste  of  the  writ  (id. 

')• 

rvice  upon  a  defendant's  solicitor  of  a  subpoena  to 
judgment^  is  to  be  deemed  good  service  upon  the 
(26  id.)  The  service  is  to  be  effected  by  deliver- 
oopy  of  the  writ  and  of  the  indorsement  thereon, 
at  the  same  time  producing  the  original  writ  (4 
,  1833). 

ike  as  many  copies  of  the  subpoena  as  there  are  de- 
mts,  and  serve  a  copy  upon  the  opposite  solicitor  for 
defendant  for  whom  he  appears,  at  the  same  time 
idng  the  original ;  after  which  it  will  be  advisable 
\e  party  serving  it  to  make  a  memorandum  thereof 
e  back  of  the  writ,  in  order  that  he  may  be  able  to 
an  affidavit  of  the  fact,  an  office  copy  of  which 
be  produced  at  the  hearing,  in  case  the  defendant 
its  to  appear  (see  form,  p.  18,  Appendix). 
e  defendant  should  also  be  prepared  with  an  af&- 
of  having  been  served  with  the  subpoena,  in  case 
laintiff  should  make  default  at  the  hearing,  which 
vit  must  verify  the  fact  of  the  subpoena  bearing 
idorsement  of  the  solicitor's  address,  as  required 
le  3rd  order,  1833  (Rigg  v.  Wall,  5  My.  &  Cr. 
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Section  3.  ..\ 

the  brief,  &c.  ''' 

When  to  he  prepared,']  As  soon  as  the  snbpcenali 
hear  judgment  has  been  served,  the  parties  are  entitU 
to  prepare  their  briefs,  which  should  be  ddiv^red  tl 
counsel  in  sufficient  time  to  enable  them  to  make  Hbsm 
selves  masters  of  the  case  previous  to  the  hearii^ 

For  the  Plaintiff.']     The  plaintiff's  brief  should  on^ 
sist  of  a  copy  of  the  bill,  and  of  the  defendants'  answefl 
or  other  pleadings,  as  also  copies  of  his  own  and  of  al  I 
the  defendants'  depositions,  to  which  should  be  addel  1 
any  observations  which  may  be  thought  neceasary,  ki    [ 
order  to  direct  the  attention  of  counsel  to  the  leading 
points  in  the  cause. 

For  the  Defendant.]  The  defendant's  brief  con»8ti 
of  merely  a  copy  of  the  bill  and  of  his  own  answer,  anl 
also  a  copy  of  his  own  and  of  the  plaintiff's  depositionsi 
as  he  cannot  read  the  answers  or  depositions  of  oo- 
defendants.  To  these  may  be  added  any  observations 
which  may  be  thought  requisite. 

All  those  defendaiits  whose  answers  are  repUed  to  an 
entitled  to  take  copies  and  make  briefs  of  the  plaintiff  *ft 
depositions. 

How  prepared,  ^c]  The  brief  should  he  copied  oa 
brief  paper,  and,  in  strictness,  each  sheet  should  contmM 
ten  folios,  of  ninety  words  to  the  folio.  If  there  an 
several  counsel  in  the  cause,  each  copy  of  the  brief  skoM 
correspond  toith  the  others,  and  be  copied  sheet  for 
sheet. 

In  briefing  the  pleadings,  the  following  directions  msj 
be  of  assistance : — 

In  briefing  the  bill,  set  forth  the  title  of  the  courts  and 
of  the  judge  before  whom  the  cause  is  to  be  heardy  in  tik 
left  hand  upper  comer.     Copy  the  title  of  the  cause  of 
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length  in  halfmarginj  taking  the  plaintiff*  a  name  from 
the  commencement  of  the  office  copy  hilly  and  thedefend- 
eKfefrom  the  prayer  of  process  at  the  end  thereof    In 

ike  outer  margin  say,  "  Bill  filed  the day  of , 

184 — ,"  and  state  the  date  of  filing  the  hill  as  marked 
OR  the  office  copy  ;  after  which,  commence  mth  <*  States, 
that  A,  B,  did  some  time  in  the  month"  ^c,  beginning 
with  the  statement  part  of  the  bill,  and  omitting  the  pre- 
Umnary  words  of  course,  and  at  each  new  statement 
h^^ning  with  **And  your  orator  further  sheweth,**  omit 
these  words,  and  commence  a  new  line  with  ''  That^  ^c. 
Copy  the  charges  in  separate  paragraphs,  beginning 
a  new  line  with  the  word  **  Charges,'*  and  proceed  to  the 
interrogatory  part  of  the  bill,  commencing  with  the 
words  "  To  the  end  therefore,**  ^c,  the  whole  of  which  is 
to  be  omitted  in  the  brief  on  the  hearing.  Copy  the 
prayer  in  half  margin,  beginning  with  the  word  "  That," 
down  to  the  words  *' And  that  your  orator  may  have 
uoh  further  relief,**  ^c,  which,  together  with  the  prayer 
of  process,  is  to  be  omitted;  and  instead  thereof  say, 
""  And  for  further  relief,**  ^c.  Throughout  the  bill,  for 
''orator'*  write  ''plaintiff.*' 

In  briefiDg  the  answer  which  usually  follows  and  is 
annexed  to  the  brief  bill,  it  is  unnecessary  to  repeat  the 
title.  If  there  are  several  defendants,  state  in  the  outer 
margin  which  of  the  defendants*  answers  it  is,  and 
whether  joint  or  several,  as  also  the  date  of  swearing  and 
filing  it 9  or  if  put  in  mthout  oath  or  signature,  or  by 
ffuardian,  it  should  be  so  specified.  Omit  the  prelimi- 
nary  part  or  words  of  course,  and  commence  with  the 
word  **  Saith,"  and  at  every  fresh  sentence  begin  a  new 
line  with  the  words  ''Says,**  "Admits,**  "Believes," 
'*Demes,"  "Submits,'*  ^c.  The  schedules  are  also  to 
be  omitted. 

In  briefing  depositions,  a  quarter  margin  should  be 
left  on  each  side  of  the  sheet.  If  the  depositions  fol- 
low the  brief  of  the  pleadings,  it  will  be  unnecessary  to 
repeat  the  title  of  the  cause,  but  the  follounng  hecuiing 
may  be  placed  at  the  top,  "  Depositions  taken  on  the 
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examination  of  witnesses  on  behalf  of  the  plamHf  {or 
defendant  C.  D.)  ;"  after  which  drop  a  line,  and  isif, 

"-4.  B.  of ,  in  the  county  of ,  yeoman,  aged 

,  deposeth  as  follows,  that  is  to  say  J*     In  the  1^ 

hand  margin  say,  "  To  the  1st  (2nd,  3rd,  4th,  ^.)  tn- 
terroyatory ;"  and  begin,  ^^  I  depose  as  follows,  thtdis 
to  say,  I  know  the  complainant  in  this  suit,*'  ^. ;  md 
in  the  right  hand  margin  set  forth  the  name  and  deserif' 
tion  of  each  witness.  At  the  end  set  forth  the  deposUim 
of  the  witness  taken  upon  cross-examination,  if  any,  and 
so  proceed  with  the  depositions  of  all  the  witnesses.  I^ 
interrogatories  are  omitted  in  the  brief 

The  Brief  may  be  indorsed  as  follows: — 
In  Chancery. 

(V.  C.  England). 

(Michaelmas)  Term,  184 — . 

A.  and  Another"^ 

V.  >  Brief  on  the  hearing. 

B.  and  Others.  3 

For  the  Plaintiffs  (or  Defendant  C.  D.) 

Mr.  E.  F. gaas. 

With  you  Mr.  G.  H. 

Consultation  appointed  for next  — — , 

at o'clock,  at . 

I.  K.,  No. ,  Chancery  Lane, 

Plaintiff's  (or  Defendant's)  Solidtor. 

Counsel,']  When  the  solicitor  is  concerned  for  acmil 
defendants,  the  same  counsel  may  appear  for  all  those 
defendants  who  stand  in  the  same  relation  and  are  in 
the  same  interest  with  each  other:  but  those  whose  iv- 
terests  are  distinct  or  opposite,  should  be  repxesentol 
by  separate  counsel,  and  the  same  also  with  respect  to 
such  as  stand  in  different  relations  though  in  similar 
interests. 

An  infant  plaintiff  coming  of  age  during  the  progrdi 
of  the  suit,  cannot  appear  by  other  counsel  than  those 
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who  appear  for  the  plaintiffs  generally  (Ballard  t. 
White,  2  Hare,  158;  7  Jur.  506). 

When  two  counsel  appear  for  the  same  party  upon 
tlie  hearing  of  any  cause  or  matter,  and  it  shall  appear 
to  the  Master  to  have  been  necessary  or  proper  for  such 
party  to  retain  two  counsel  to  appear,  the  costs  occa- 
sioned thereby  shall  be  allowed,  although  both  of  such 
eoonsel  may  have  been  selected  from  the  outer  bar  (33 
order,  1828). 

It  is  not,  however,  to  be  inferred  from  this  order, 
that  the  Master  is  not  to  allow  the  costs  of  a  third 
counsel  (being  a  Queen's  counsel)  appearing  for  the 
same  party  at  the  hearing  {Wastell  y.  Leslie^  13  Law 
J.,  N.  S.,  368;  8  Jur.  1001).  There  does  not  appear, 
in  fact,  to  be  any  settled  rule  as  to  the  number  of  coun- 
sel to  be  allowed  in  costs  as  between  party  and  party. 
It  has  been  held,  however,  that  the  Attorney-General, 
in  his  character  of  informant,  is  entitled  to  the  same 
number  of  counsel  as  any  other  person  {AtL-Gen.  v. 
Carringtoriy  12  Law  J.,  N.  S.,  453;  see  also  Cockbum 
V.  Raphaely  id.  263;  7  Jur.  246;  Alt. -Gen.  v.  Drapers' 
Co,,  4  Beav.  305;  Downing  College  case,  3  M.  &  C. 
474);  and  it  appears  that,  in  all  cases  where  a  senior 
counsel  is  employed,  a  brief  should  be  given  to  a  junior, 
and  which  wUl  be  allowed  in  costs  (Cooke  v.  Turner,  12 
Sim.  649). 

CounsePs  Fees."]  With  respect  to  the  fees  to  counsel, 
they  are  entirely  undefined,  and  must  necessarily  depend 
upon  the  length  of  the  pleadings,  the  nature  and  im- 
portance of  the  suit,  as  also  upon  the  standing  of  coun- 
sel employed.  In  some  instances,  it  has  been  thought 
that,  to  the  senior  counsel,  a  guinea  for  every  three  or 
four  brief  sheets,  and  about  two-thirds  thereof  to  the 
Junior  counsel,  may  be  considered  as  a  fair  average;  but 
this  can  scarcely  be  taken  as  a  guidance,  as  it  may,  ac- 
cording to  the  particular  case,  be  either  too  much  or  too 
httle. 
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Every  suitor  has  a  right  to  choose  his  own  comud; 
and  a  retaining  fee,  paid  to  the  Attomey-Grenenl  (» 
coming  into  the  Court  of  Chancery,  has  heen  allowed  m 
costs  between  party  and  party  (Nickelh  y.  Ha^am,  9 
Jur.  649). 

The  amount  of  counsel's  fees  is  a  fit  subject  for  i^ 
vestigation  by  the  court  (Malins  v.  Price,  9  Jur.  650). 

Rejreshers.'l  After  the  briefs  have  been  delivered,  if 
the  cause  stands  over  from  one  term  to  another  vdthont 
being  heard,  refresher  fees  must  be  indorsed  upon  the 
briefs,  previous  to  their  being  redelivered  to  couoBd. 
The  amount  of  the  fee  necessarily  depends  upon  the 
nature  of  the  case,  and  the  counsel  employed,  and  variei 
from  one  guinea  upwards.  The  solicitor  should  there- 
fore be  careful  not  to  deliver  his  briefs  to  counsel  onti 
he  is  able  to  form  some  idea  as  to  when  the  canse  ii 
likely  to  come  on  for  hearing,  and  which  may  be  i 
tained  by  searching  the  cause-book  left  out  on  the  1 
at  the  Registrars'  office. 

Consuhations.l  As  it  is  irequently  necessary  fiir 
counsel's  attention  to  be  directed  to  some  partKnlii 
points  in  the  cause,  and  for  them  to  interchange  thor 
ideas  and  settle  the  course  of  proceeding  to  be  adqiteit 
it  is  usual  in  cases  of  importance  to  have  a  oonsnltih 
tion  with  them,  previous  to  the  canse  oonung  on  for  hett^ 
ing.  For  this  purpose,  attend  upon  the  senior  eoMHsTl 
clerk,  and  he  will  give  you  an  appointment  fir  the  eaih 
suit  a  tion;  after  which,  indorse  a  memorandum  of  ike  Hms 
and  place  appointed  on  the  junior  counseTs  briefs  in  oritt 
to  apprise  him  thereof.  At  the  time  appointed^  Mmd 
counsel  with  the  various  papers  in  the  cquge,  omJ  ik0^ 
upon  the  consultation  unll  be  had.  The  fet  u  imim% 
two  guineas  to  the  senior,  and  one  guinea  to  tkejuKkr 
counsel,  and  7s.  6d.  to  the  senior,  and  2s.  6d.  to  eoektf 
the  junior  counseVs  clerks.  In  term  time,  the  coniBii*' 
tion  is  generally  held  at  the  oofifee-houBe  near  •Wol' 
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minster  Hall,  or  in  one  of  the  rooms  adjoining  the 
omrts;  and  in  vacation,  at  the  senior  coansel's  cham- 
bers. 

Where  costs  are  to  he  taxed  as  between  partj  and 
party,  the  taxing  master  may  allow  to  the  party  entitled 
bo  receive  such  costs  all  such  just  and  reasonable  ex- 
penses as  appear  to  have  been  properly  incurred  in  pro- 
curing consultations  of  counsel  (120  order,  May,  1845). 


Section  4. 
the  hearing. 


The  cause  having  been  set  down  for  hearing,  a  sub- 
poena to  hear  judgment  served,  and  the  briefs  delivered, 
the  solicitor  should  take  care  to  watch  the  cause-book  at 
the  Registrars'  office,  to  ascertain  when  the  cause  is 
likely  to  come  on  for  hearing. 

Lut  of  Causes,]  A  list  of  causes  appointed  for  each 
day  of  hearing  causes,  is  made  out  by  the  Registrar  of 
the  court  from  his  cause-book,  and  a  copy  thereof  is 
fixed  up  inside  the  court,  and  another  copy  is  left  out 
for  the  solicitors'  reference,  upon  the  bench  in  the  Re- 
gistrars' office.  Twelve  causes  are  usually  put  into  this 
list  for  hearing,  upon  each  day  appointed  for  causes. 

Attending  Court,']  Previous  to  the  hearing,  the 
plaintiff's  solicitor  should,  as  already  observed,  leave 
with  the  secretary  of  the  Judge  before  whom  the  cause 
is  to  be  heard,  a  copy  of  the  title  of  the  cause  and 
prayer  of  the  bUl  on  brief  paper,  or  at  all  events  the  same 
should  be  ready  to  be  handed  up  to  the  Judge  in  court 
upon  the  cause  being  called  on.  The  solicitor  shovld 
take  care  to  he  in  readiness  with  counsel  in  court,  and 
i2 
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shoukl  be  prepared  wUkoJieecapiei  of  tkefMuriompkA 
ings,  depoiitunuy  or  affidamUy  together  wUk  emy  tMUUM- 
or  other  papers  in  the  cause  that  are  at  mU  Uidgi^rSt^ 
required.  lim 

Argument  J]  Upon  the  cause  being  called  on,  te 
junior  counsel  on  each  side  open  the  pleadings,  afttt 
which  the  plaintiff's  senior  counsel  argues  the  cas^  mi 
the  plaintiff's  evidence  is  read,  and  the  exhibits  thenbi 
referred  to  are  handed  in  and  marked  hj  the  Registrnd 
The  defendant's  counsel  then  addresses  the  coort,  aa^ 
reads  his  evidence;  after  which  the  plaintiff's  seMt;  "* 
counsel  is  heard  in  reply,  and  the  Judge  either  piiK 
nounces  the  decree  at  once,  or  defers  it  to  a  future  dqv 
and  which  is  frequently  the  case  in  causes  of  impoiiaMft 
or  difficulty.  Minutes  of  the  judgment  are  taken  dm 
by  the  R^istrar,  and  also  by  counsel,  from  which  iki 
decree  b  afterwards  drawn  up. 

Production  of  Documents.']  When  the  plaintiff  W 
proved  a  document  to  be  in  the  defendant's  possesNMi^ 
the  defendant  is  bound  to  produce  it  at  the  hearings  it: 
though  not  served  with  an  order  for  that  pnrpese 
(Wheat  V.  Graham^  7  Sim.  61).  A  party  cannot,  bov^ 
ever,  give  secondary  evidence  of  the  contents  of.  a  docu- 
ment in  his  adversary's  possession,  unless  he  has  serfed 
him  with  notice  to  produce  it;  the  depositions  are  not  & 
sufficient  notice  {Stulz  v.  Stulz^  5  Sim.  460).  >• 

Neglecting  to  attend.]  If  the  defendant,  upon  tli^ 
cause  being  called  on,  neglects  to  appear,  the  plaintift; 
upon  production  of  an  affidavit  of  service  of  the  subpoeii 
to  hear  judgment  (see  form,  p.  18,  Appendix),  is  en- 
titled to  a  decree  by  default.  If  the  affidavit  is  not  pit' 
pared,  and  cannot  be  procured  before  the  rising  of  the 
court,  the  cause  will  be  struck  out  of  the  paper. 

If  the  plaintiff  neglects  to  attend,  the  defendant,  upon 
production  of  an  affidavit  of  haying  been  served  with  the 
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ibpoena  to  hear  judgment,  is  entitled  to  bave  the  bill  dis- 
used as  against  him«  with  costs.  In  such  case,  such 
innissal  is,  unless  the  court  otherwise  orders,  to  be 
quiyalent  to  a  dismissal  on  the  merits,  and  may  be 
Meaded  in  bar  to  another  suit  for  the  same  matter  (117 
«der,  May,  1845). 

Costs  of  the  Day7[  When  a  cause  which  stands  for 
heiring  is  caUed  on  to  be  heard,  but  cannot  be  decided, 
I7  reason  of  a  want  of  parties  or  other  defect  on  the 
put  of  the  plaintiff,  and  is,  therefore,  struck  out  of  the 
mer,  if  the  same  cause  is  again  set  down,  the  defendant 
» to  be  allowed  the  taxed  costs  occasioned  by  the  first 
wtting  down,  although  he  do  not  obtain  the  costs  of  the 
soit  (34  order,  1828).  Where  a  defect  of  parties  ap- 
pears upon  the  bill,  the  defendant  will  be  allowed  the 
costs  of  the  day,  although  he  has  not  taken  the  objec- 
tion by  his  answer  {Furze  y.  Sharwood,  5  M.  &  C.  96; 
wd  see  Lowry  v.  Fulton,  9  Sim.  104;  Att.-Gen,  v. 
iiW,  3  M.  &  C.  247;  Mas(m  v.  Franklin,  1  You.  & 
(U.  239).  The  costs  of  the  day  are  fixed  at  ^10,  unless 
the  court  otherwise  orders  (35  order,  1828). 

Whenever,  upon  the  hearing  of  any  cause  or  other 
matter,  it  shall  appear  that  the  same  cannot  conveni- 
ently proceed,  by  reason  of  the  solicitor  for  any  party 
bavmg  neglected  to  attend  personally,  or  by  some  proper 
person  on  bis  behalf,  or  having  omitted  to  deliver  any 
aaper  necessary  for  the  use  of  the  court,  and  which,  ac- 
^rding  to  its  practice,  ought  to  have  been  delivered, 
inch  solicitor  is  personidly  to  pay  to  all  or  any  of  the 
Murties,  such  costs  as  the  court  sbaii  think  fit  to  award 
;36tt^.) 

As  to  hearing  the  cause  as  a  "consent"  or  "short" 
cnisey  see  trnte,  p.  163. 
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Section  5. 
the  decree. 
1 .  Nature  of. 

Decrees  maybe  divided  into  four  classes : — 1  st,  Decrees 
made  on  the  hearing  of  all  parties  in  the  cause;  2nd, 
Decrees  by  default;  drd,  Decrees  by  consent;  and 4th, 
Decrees  made  upon  taking  the  bill  pro  confesso. 

Upon  hearing  all  Parties,']  When  the  decree  is  made 
upon  the  hearing  of  the  cause  in  the  presence  of  all 
parties,  it  necessarily  varies  according  to  the  particniar 
nature  of  the  suit,  and  the  relief  prayed  for  by  the  bill. 

By  Default,']  When  the  defendant  neglects  to  appear 
upon  the  hearing  of  the  cause,  having  been  duly  served 
with  a  subpoena  to  hear  judgment,  the  plaintiff,  as  we 
have  already  seen,  is  entitled,  upon  production  of  an 
affidavit  of  service  of  the  subpoena,  to  a  decree  by  de- 
fault, in  which  case  he  must  take  such  a  decree  as  be 
can  abide  by  (Geary  v.  Sheridan,  8  Ves.  194). 

Formerly,  if  the  defendant  made  default  by  not  ap- 
pearing at  the  hearing,  the  plaintiff  was  merely  entitled 
to  a  decree  nisi,  and  must  have  served  a  subpoena  to 
shew  cause  against  such  decree  upon  the  defendant, 
who,  upon  payment  of  the  plaintiff's  costs  of  the  daj, 
might  appear  at  any  time  within  eight  days  afler  service 
of  the  subpoena,  and  shew  cause  against  the  deove. 
This  dilatory  proceeding  has,  however,  been  entirdy 
abolished  by  the  44  order,  26th  Aug.  1841,  by  which 
it  is  ordered,  "  that  where  a  defendant  makes  default  at 
the  hearing  of  a  cause,  the  decree  shall  be  absolute  in 
the  first  instance,  without  giving  the  defendant  a  day  to 
shew  cause,  and  such  decree  shall  have  the  same  force 
and  effect  as  if  the  same  had  been  a  decree  nisi  in  the 
£rst  instance,  and  afterwards  made  absolute  in  default 
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of  cause  shewn  by  the  defendant."  Under  this  order, 
the  plaintifip  must  take  such  a  decree  as  bj  the  plead- 
ings and  evidence  he  may  be  entitled  to  (Broume  v. 
Smith,  5  Jur.  1195). 

By  Consent.']  When  the  parties  are  enabled,  from  the 
nature  of  the  suit,  to  agree  upon  the  terms  of  the  decree, 
it  may  in  such  case  be  taken  by  consent,  and  the  decree 
will  of  course  depend  upon  the  mutual  agreement  of  the 
parties.  In  such  case  it  is  usual,  previous  to  going  into 
court,  to  prepare  minutes  of  the  decree,  which  being 
igreed  upon  by  the  opposite  parties,  they  merely  in- 
struct counsel  to  appear  on  the  hearing  and  consent, 
ind  the  decree  is  thereupon  drawn  up  as  of  course. 

A  party  is  bound  by  the  consent  of  counsel,  although 
they  had  no  instructions  to  consent,  if  apprised  of  those 
facts  of  which  the  knowledge  was  essential  to  the  proper 
nercise  of  their  discretion ;  but  where  the  consent  was 
s;iven  in  ignorance  of  material  circumstances,  the  party 
will  he  relieved  upon  terms  (Fumival  v.  Bogle,  4  Russ. 
L42).  If  the  party  did  not  in  fact  consent,  his  remedy 
is  against  the  counsel  {Bradish  v.  Gee,  Amb.  229). 
A.  decree  by  consent  of  counsel  cannot  be  set  aside  either 
l)y  rehearing  or  appeal  (ibid,),  nor  by  bill  of  review 
[Webb  V.  Webb,  3  Swanst.  658).  The  court  will  not 
usually  make  a  decree  by  consent  in  the  case  of  infants, 
snthout  a  previous  inquiry  as  to  whether  it  will  be  for 
iheir  benefit  {WaU  v.  Bushby,  1  Bro.  C.  C.  488)  ;  but 
if  made  without  inquiry,  the  infants  are  bound  by  it 
[ibid.)  If  a  party  has  been  induced  by  fraud  to  con- 
sent, or  has  by  mistake  consented  to  a  decree,  the 
court  has  power  to  relieve  him  (Davenport  v.  Stafford, 
9  Jur.  801). 

Upon  taking  Bill  pro  confesso.']  Where  the  plaintiff 
has  been  unable  to  compel  the  appearance  or  answer  of 
the  defendant,  and  the  bill  has  been  ordered  to  be  taken 
pro  confesso,  such  decree  is  to  be  made  as  to  the  court 
seems  just  (see  ante,  p.  65). 
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Effect  of  1  if  2  Vict.  c.  110.]  Formerly  a  deof^ 
though  equal  to  a  judgment  so  far  as  regarded  ponofd. 
estate,  did  not  affect  lands  (Mildred  V.  JBo^tiuoiii  l). 
Yes.  585).  In  this  respect,  however,  a  material  dt«^. 
ation  in  the  law  has  been  introduced  hj  the  act  1  &  9- 
Vict.  c.  110. 

By  the  18th  section  of  this  act,  it  is  enacted,  that  iD 
decrees  and  orders  of  courts  of  equity,  whereby  My 
sum  of  money,  or  any  costs,  charges,  or  expenses  shil 
be  payable  to  any  person,  shall  have  the  effect  of  iiidg> 
ments  in  the  superior  courts  of  common  law,  ana  the 
persons  to  whom  any  such  monies,  or  costs,  charges,  or 
expenses,  shall  be  payable,  shall  be  deemed  judgment 
creditors  within  the  meaning  of  the  act;  and  all  powen 
thereby  given  to  the  judges  of  the  superior  courts  of 
common  law  with  respect  to  matters  depending  in  the 
same  courts,  may  be  exercised  by  courts  of  eqoify 
with  respect  to  matters  therein  depending;  and  aU 
remedies  thereby  given  to  judgment  creditors  are  in  like 
manner  given  to  persons  to  whom  any  monies,  or  coste, 
charges,  or  expenses,  are  by  such  orders  respective^ 
directed  to  be  paid. 

By  section  1 7,  it  is  enacted,  "  that  every  judgment 
debt  shall  carry  interest  at  the  rate  of  £4  per  centum 
per  annum,  from  the  time  of  entering  up  the  judgment, 
or  from  the  time  of  the  commencement  of  this  act,  in 
cases  of  judgments  then  entered  up  and  not  carrying 
interest,  until  the  same  shall  be  satisfied;  and  such  in- 
terest may  be  levied  under  a  writ  of  execution  on  snch 
judgment."  It  has  been  held  that  interest  is  recover- 
able on  costs  which  one  party  is  ordered  to  pay  to  an- 
other, but  not  on  costs  directed  to  be  raised  out  of  an 
estate  (Attorney-General  v.  Nether  cote,  11  Sim.  529). 


2.  Minutes  of. 

As  soon  as  the  court  has  pronounced  judgment,  the 
next  step  necessary  to  be  taken  is  to  draw  up  minutes 
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of  the  decree.  It  is  for  the  party  in  whose  favour  the 
decree  is  made  to  draw  the  same  up. 

In  drawing  up  decrees  and  orders,  it  is  directed,  that, 
except  in  orders  for  special  injunctions,  in  which  the 
lumal  recitals  are  to  he  inserted  as  heretofore,  neither 
liie  bill  nor  answers,  nor  any  part  thereof,  be  stated  or 
recited  in  the  original  decree  or  order  (27  order,  1833). 

Every  decree  for  an  account  of  the  personal  estate  of 
a  testator  or  intestate,  is  to  contain  a  direction  to  the 
Master  to  inquire  and  state  to  the  court  what  parts  (if 
any)  of  such  personal  estate  are  outstanding,  or  undis- 
posed of,  unless  the  court  shall  otherwise  direct  (45  or- 
der, Aug.  1841). 

Every  order  or  decree  requiring  any  party  to  do  an 
act  thereby  ordered,  is  to  state  the  time,  or  the  time 
after  service  of  the  order  or  decree,  within  which  the 
act  is  to  be  done  (12  order,  April,  1842). 

How  drawn  wpJ]  For  this  purpose  ascertain  the 
name  of  the  registrar  who  was  in  court  upon  the  day 
of  hearing,  which  may  be  done  by  searching  the  list 
appended  on  the  pillar  in  the  Registrars^  Office,  and 
leave  your  senior  counseVs  brief  with  his  clerk,  who 
will  thereupon  prepare  minutes  of  the  decree,  for  which 
you  pay  Is,  per  side.  All  parties  interested  in  the  de- 
cree should  bespeak  copies  of  the  minutes. 

How  settled,"]  Having  obtained  the  minutes,  and 
carefully  examined  them  with  your  brief  to  see  that 
they  are  correct,  ascertain  of  the  Registrar's  Clerk  what 
day  and  hour  the  Registrar  will  be  disengaged,  in  order 
to  settle  them;  after  which,  prepare  a  notice  informing 
the  opposite  parties  of  the  appointment  to  settle  the 
minutes  (see  Form,  p,  74,  Appendix),  and  serve  copies 
upon  them.  At  the  time  appointed,  attend  before  the 
Registrar  in  his  private  room  at  the  Registrars^  Office, 
taking  care  to  have  with  you  the  briefs  and  any  other 
papers  that  are  likely  to  be  required,  and  he  will  there^ 
upon  settle  the  minutes,  which  are  afterwards  left  with 
i3 
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kis  derk  in  the  outer  office^  who  wiU  draw  tip  the  deem 
for  which  you  pay  31  \0e. 

If  the  opposite  parties  do  not  attend  upon  the  ftnt 
appointment,  it  is  nsnal  to  give  a  second  notice.  Itii 
also  nsual  to  allow  the  opposite  parties  half  an  hon/s 
indulgence  on  these  appointments.  In  amicable  raits, 
and  when  few  questions  are  likelj  to  arise  upon  tiie 
minates,  it  is  very  usual  to  get  them  settled  and  signed 
by  the  opposite  parties,  as  agreed  to,  and  whidi  wffl  be 
a  considerable  saying  of  time. 

If  the  parties  differ  upon  the  minutes,  and  thej  tt&* 
not  be  settled  before  the  Registrar,  you  must  either  ap- 
ply by  motion,  upon  notice,  to  get  the  minutes  varied, 
or  obtain  leave  to  have  the  cause  put  into  the  paper  to 
be  spoken  to. 

In  strictness,  every  word  of  a  decree  should  be  pro- 
nounced by  the  court;  but  if  the  solicitors  of  the  parties 
before  the  Registrar  consent  to  a  variation  in  the  de- 
cree, such  variation  will  be  held  binding  upon  the  parties 
(Davenport  v.  Staford,  9  Jur.  801). 

Where,  at  the  close  of  the  hearing,  no  decree  is  pro- 
nounced, but  judgment  is  simply  postponed,  it  wodd 
appear  that  the  decree  should  be  dated  of  the  day  when 
judgment  is  actually  delivered,  especially  if,  otherwise, 
an  intermediate  interest  would  be  affected  by  it  {Attcf' 
ney- General  v.  Stamford,  7  Jur.  359). 

3.  How  passed. 

The  decree  having  been  drawn  up,  it  should  be  tart- 
fvUy  examined  with  the  briefs  and  minutes  to  see  that 
it  is  correct;  after  which,  obtain  an  appointment  for  the 
Registrar  to  pass  it,  and  serve  a  notice  thereof  (fee 
Form,  p.  74,  Appendix)  upon  the  opposite  parties.  At 
the  time  appointed  attend  the  Registrar  with  your  briefs 
and  other  papers,  and  if  no  objection  remains  undisposed 
of,  he  unll  pass  the  decree,  and  mark  it  toith  his  iiutiaU* 
If  any  of  the  other  parties  wish  to  take  office  copies  of 
ihe  decree,  they  should  get  them  certified  by  the  Regis^ 
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tnr  as  ^^  examined"  at  the  time  of  passing  the  decree, 
ttd  afterwards  marked  by  the  entering  clerk,  whereby 
they  become  equally  as  efficient  as  the  original  decree. 

4.  How  entered. 

•  The  decree  having  been  passed,  must  afterwards  be 
entered  with  the  Clerk  of  the  Entries  (30  order,  Dec. 
1833).  On  the  hack  of  the  decree  indorse  the  title  of 
the  eause,  and  name  and  address  of  the  solicitor;  after 
i^Ate^  take  it  to  the  Clerk  of  the  Entries,  at  his  seat  in 
the  Registrars^  Office^  and  upon  your  leaving  it  with  him 
ke  wilf  enter  it.  Pag  him  6d,  per  side.  All  decrees 
ttd  orders  are  to  be  entered  within  one  week  after  they 
are  left  for  entry  (id.)  In  general,  however,  they  may 
he  obtained  on  the  second  day  after  they  are  left. 

5.  Registry  of. 

By  the  1  &  2  Vict.  c.  110,  s.  19,  it  is  provided, 
"  that  no  decree  or  order  of  any  court  of  equity,  nor 
any  order  in  lunacy,  shall  affect  any  lands,  tenements, 
or  hereditaments,  as  to  purchasers,  mortgagees,  or  cre- 
ditorsy  unless  and  until  a  memorandum  or  minute,  con- 
taining the  name,  and  the  usual  or  last  known  place  of 
abode,  and  the  title,  trade,  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  the 
court  and  the  title  of  the  cause  or  matter  in  which  such 
decree  or  order  shall  have  been  obtained  or  made,  and 
the  date  of  such  decree  or  order,  and  the  account  of  the 
debt,  damages,  costs,  or  monies  thereby  recovered  or 
ordered  to  be  paid,  shall  be  left  with  the  senior  Master 
of  the  Court  of  Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  particulars  in  a  book  in  alphabetical 
order,  by  the  name  of  the  person  whose  estate  is  in- 
tended to  be  affected  by  such  decree  or  order;  and  such 
officer  shall  be  entitled  for  any  such  entry  to  the  sum 
of  5s. ;  and  all  persons  shall  be  at  liberty  to  search  the 
uune  book  on  payment  of  1«." 
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Bj  the  2  Vict.  c.  11,  s.  3^  the  liCaster,  in  additioi' 
to  the  foregoing  entry,  is  also  required  to  insert  the  yen 
and  the  day  of  the  month  when  every  such  memom- 
dom  or  minute  is  left  with  him. 

By  section  4  (id.),  it  is  enacted,  that  all  decrees  or 
orders  in  any  court  of  equity,  and  orders  in  lonaej, 
which,  since  the  passing  of  the  act  1  &  2  Vict.  c.  110, 
have  heen  registered  under  the  provisions  therein  con- 
tained, or  which  shall  hereafter  he  so  registered,  shafl, 
aft;er  the  expiration  of  five  years  from  the  date  of  the 
entry  thereof,  he  null  and  void  against  lands,  tenementi^ 
and  other  hereditaments,  as  to  purchasers,  mortgagees, 
or  creditors,  unless  a  like  memorandum  or  minute  is 
again  left  with  the  senior  Master  of  the  said  Court  of 
Common  Pleas,  within  five  years  hefore  the  executkm 
of  the  conveyance,  settlement,  mortgage,  lease,  or  other 
deed  or  instrument  vesting  or  transferring  the  legil 
or  equitable  right,  title,  estate,  or  interest  in  or  to  siu^h 
purchaser  or  mortgagee,  for  valuable  consideration,  or, 
as  to  creditors,  within  five  years  before  the  right  of  such 
creditors  accrued,  and  so,  toties  quoties,  at  the  expir- 
ation of  every  succeeding  five  years;  and  such  Master  is 
to  re-enter  the  same  in  like  manner  as  the  same  was 
originally  entered,  and  is  to  be  entitled  for  such  re-entry 
to  the  sum  of  Is, 

By  section  5  (id,)  it  is  expressly  declared,  "that,  as 
against  purchasers  and  mortgagees,  without  notice  of 
any  such  decree  or  order  as  aforesaid,  none  of  such  de- 
crees or  orders  shall  bind  or  affect  any  lands,  tenements, 
or  hereditaments,  or  any  interest  therein,  further  or 
otherwise,  or  more  extensively  in  any  respect,  althon^ 
duly  registered,  than  a  judgment  of  one  of  the  superior 
courts  aforesaid  would  have  bound  such  purchaser  or 
mortgagee  before  the  act  1  &  2  Vict.  c.  110,  where  it 
had  been  duly  docqueted  according  to  the  law  then  in 
force." 

By  the  3  &  4  Vict.  c.  82,  s.  2,  reciting  the  1  &  2 
Vict.  c.  110,  it  is  enacted,  that  no  such  judgment, 
decree,  order,  &c.,  shall  affect  any  lands,  tenements,  or 
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1iereditamexits»  as  to  purchasers,  mortgagees,  or  credi- 

ton,  unless  such  a  memorandum  as  aforesaid  shall  have 

been  left  with  the  senior  Master  of  the  Common  Pleas, 

oxy  notice  of  any  9uch  judgment^  decree^  order,  or  rule 

tt  any  such  purchaser^  mortgagee,  or  creditor  in  anytoise 

notwithstanding. 

If  it  be  deemed  advisable  to  register  the  decree,  obtain 
0  memorandum  on  parchment,  which  may  be  had  at  the 
Imo  itationer' 9y  and  Jill  it  in  as  in  Form,  p.  69,  Appen- 
cKf ;  o^tfT  which,  take  it  to  the  Register  Office  of  the 
Cmmon  Pleas,  and  hand  it  to  the  Master,  or  his  clerk, 
vUh  whom  it  is  filed,  and  who  will  enter  it  in  the  regis- 
Uf,  and  give  you  a  receipt  for  it.  Pay  him  5s.  There 
most  be  a  separate  memorandum  for  every  defendant  or 
other  person  whose  estate  is  intended  to  be  afiPected  bj 
the  entry.  A  similar  memorandum  must  be  entered 
vithin  every  succeeding  five  years,  until  the  decree  is 
satisfied,  for  which  you  pay  Is. 

The  regbter  may  be  searched  at  any  time  during  the 
oiee  hours,  on  payment  of  Is. 

6.  Enrolment  of. 

When  necessary.']  If  a  party,  who  has  obtained  a 
decree  or  order  of  the  court  below,  is  desirous  of  pre- 
'entrng  a  rehearing  of  the  cause  before  the  judge  pro- 
Qoimdng  the  same,  or  of  preventing  an  appeal  to  the 
Wd  Chancellor,  it  must  be  enrolled.  So,  also,  where  a 
decree  is  pronounced  either  by  the  Master  of  the  Rolls, 
®'  by  the  Vice-Chancellors,  and  the  party,  instead  of 
appiling  to  the  Lord  Chancellor,  is  desirous  of  appeal- 
^^  direct  to  the  House  of  Lords,  the  decree  must  first 
^  enrolled.  The  effect  of  enrolling  a  decree  of  the 
I^rd Chancellor  is  to  prevent  its  being  reheard  by  him. 
After  a  decree,  therefore,  is  enrolled,  it  can  only  be  re- 
versed or  altered  either  by  appeal  to  the  House  of  Lords, 
or  by  bill  of  review. 

The  House  of  Lords  will  not  hear  an  appeal  against 
*ny  decree  or  order  of  any  branch  of  the  Court  of 


182  THE    DBCRS£. 

Chancery,  unless  it  has  heen  enrolled  {Jndrewet  t. 
TFalton,  8  CI.  &  F.  457 ;  BroadhurH  t.  TuamicUff,  9 
id,  71). 

Where  an  order  is  enrolled,  founded  on  a  preyioufi 
decree,  the  court  will  not  entertain  a  petition  of  rehear- 
ing  against  such  decree,  where  the  yariation  sought 
would  involve  an  inconsistency  as  between  such  onler 
and  decree  {M^Dermott  v.  Kealy,  12  Law  J.,  N.  S., 
237;  7  Jur.  163). 

Any  person  interested  in,  and  a  party  to  an  order, 
may  enrol  it,  although  not  a  party  to  the  suit.  A  de* 
fendant  may  enrol  a  decree  {GartMe  v.  Ishenoood,  2 
Dick.  612).  An  official  assignee,  substituted  as  plain- 
tiff  in  a  suit  in  the  place  of  an  official  assignee  deceased, 
under  the  6  Geo.  4,  c.  16,  sec.  67,  may,  without  order, 
enrol  a  decree  obtained  by  his  predecessor  (Mann  v. 
RickettSy  9  Jur.  543). 

At  what  Time,']  If  no  caveat  against  the  enrolment 
of  the  decree  has  been  entered,  nor  petition  of  reheart 
ing  or  appeal  presented,  the  decree  may  be  enrolled 
immediately  after  it  has  been  passed  and  entered.  If 
a  caveat  has  been  entered,  and  the  party  entering  it 
does  not  present  his  petition  of  appeal  or  rehearing 
within  twenty-eight  days  after  the  enrolment  is  pre- 
sented for  signature,  and  notice  thereof  given  to  the 
party  entering  the  caveat,  the  enrolment  may,  at  the 
expiration  of  such  twenty-eight  days,  be  signed  and 
perfected.  The  decree  must  be  enrolled  within  six 
calendar  months  after  the  date  thereof,  otherwise  an 
order  is  necessary,  as  hereafter  explained. 

How  prepared,']  For  the  purpose  of  diminishing  ex- 
pense in  the  enrolment  of  decrees  and  orders,  no  part 
of  the  statements  or  allegations  contained  in  any  bil 
answer,  petition,  affidavit,  or  report,  shall  be  recited  or 
stated  in  any  such  enrolment,  but  it  shall  be  suf* 
ficient  to  state  in  such  enrolment  the  filing  of  the  bill 
or  petition,  or  service  of  the  notice  of  motion  with  the 
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die  parties  thereto,  together  with  the  prayer 
or  petitioOy  or  notice  of  motion,  the  filing  of 
1  answers,  and  other  pleadings  or  proceed- 
reports,  whether  confirmed  or  not,  and  the 
port  Of  effect  of  any  decree  or  order  made, 
ip  or  taken,  before  the  date  of  the  decree  or 
led  and  leading  thereto  (order,  17th  March, 

farther  ordered,  *'  That  no  decree  or  order 
trolled  until  the  Clerk  of  Records  and  Writs 
idlTision  the  cause  or  matter  may  be  shall 
the  docquet  of  such  enrolment,  and  shall 
thereon  that  the  statement  of  the  plead- 
er reports,  and  proceedings  therein  contained 
and  that,  for  such  inspection  and  certificate, 
of  Records  and  Writs  shall  be  entitled  to 
d  he  is  hereby  authorised  to  receive  the 
>,  to  be  by  him  paid  into  the  Suitors'  Fee 

f  the  docquet  of  enrolment  was  prepared  by 
1  court,  upon  furnishing  him  with  the  neces- 
letions  and  papers.  This  duty,  however,  is 
to  be  performed  by  the  solicitor  (16  order, 
J),  Prepare  a  docquet  (see  form,  p.  65, 
I,  and  make  a  fair  copy  of  it  on  brief  paper  ; 
take  it,  together  with  the  original  decree, 
fk  qf  the  Records  and  Writs  in  whose  division 
f  who  wUl  peruse  it,  and  if  correct,  mark  his 
ikereon.  Pay  him  £b.  It  will,  perhaps, 
to  get  the  Clerk  of  the  Records  and  Writs 
the  draft  of  the  docquet  in  the  first  instance, 
most  likely  make  some  slight  alterations 

obtained  the  docquet  from  the  Clerk  of  the 
ind  Writs  duly  certified,  take  it  to  the  Secre- 
lecrees,  and  he  will  obtain  the  Lord  Chancel- 
\iure  thereto,  after  which  it  must  be  engrossed 
0$  length  on  rolls  of  parchment,  which  are 
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ohtaiMed  at  the  RolU  Chapel  Office.  The  doequet  and 
enrolment  are  then  left  toith  the  Clerk  of  the  Recardi 
and  Write,  by  whom  they  are  deposited  in  the  BoUs 
Chapel. 

The  enrolment  is  complete,  so  as  to  prevent  a  re- 
hearing or  appeal,  when  the  docquet  has  been  signed  by : 
the  Lord  ChanoeUor,  or  left  with  the  Secretary  of  D^ 
crees  for  that  purpose  (Mann  v.  Bichette,  9  Jar. 
543). 

Tiie  enrolment  of  a  decree  of  a  Vice-chancellor  dooi 
not  require  his  signature  as  well  as  that  of  the  Lord 
Chancellor  (M'Dermott  v.  Kealy,  1  Phil.  267);  but 
it  appears  otherwise  with  a  decree  of  the  Master  of 
the  Rolls. 

Order  for,  when  necessary, "]  If  the  decree  or  order 
bears  date  six  months  previous  to  its  being  left  for. 
signature,  an  order  must  be  obtained  for  liberty  to  &ad 
it  nunc  pro  tunc  (Robinson  v.  Newdick,  3  Mer.  14).  It. 
has  been  held  that  the  six  months  are  to  be  reckoned  as 
calendar  months  (Mann  v.  Rickette,  supra).  It  mBj, 
however,  be  a  question,  whether  the  12  order,  May, 
1845,  whereby  it  is  ordered,  that  when  the  time  for 
doing  any  act  is  limited  by  months,  not  expressed  to  be 
calendar  months,  such  time  is  to  be  computed  by  kuuff 
months  of  twenty-eight  days  each,  does  not  overnile  the 
foregoing  case.  To  obtain  the  order  a  petition  is  pre* 
pared  by  the  Secretary  of  Decrees,  which  is  presented 
to  and  answered  by  the  Lord  Chancellor,  and  the  order 
is  dravm  up  and  entered  in  the  usual  way.  If  the  de- 
cree be  pronounced  by  the  Master  of  the  RoUs,  the  order 
is  obtained  on  petition  at  the  RoUs. 

How  vacated.']  In  some  few  cases,  and  under  parti- 
cular circumstances,  as  where  there  is  any  irregulaxi^ 
in  the  enrolment,  or  where  the  docquet  is  left  for  enrol- 
ment after  a  petition  of  appeal  or  rehearing  has  been 
presented,  the  court  will  vacate  the  enrolment;  and  the 
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dtt  also  where  the  enrolment  is  obtained  by  surprise 
[Farker  y.  Dee,  3  Swanst.  534). 

Caveat  agaifut.']  If  a  party  is  desirous  of  procuring 
A  rehearing,  or  of  appealing  to  the  Lord  Chancellor 
ipinst  a  decree  or  order  of  the  Master  of  the  Rolls, 
«r  of  either  of  the  Vice-Chancellors,  but  has  not  his 
petition  of  rehearing  or  appeal  in  readiness,  he  should 
enter  a  caveat,  so  as  to  prevent  the  decree  or  order  being 
ftirolled. 

The  caveat  stays  the  signing  of  the  decree  for  twenty- 
cq^t  clear  days,  from  the  time  of  the  decree  being  pre- 
tented  for  signature,  and  notice  thereof  being  given  by 
the  Lord  Chancellor's  secretary  to  the  adverse  party 
(Bobinson  v.  Newdick,  3  Mer.  13). 

Prepare  a  caveat  on  a  slip  of  paper  (see  form,  p,  ^^, 
Ajipendix)y  and  take  it  to  the  Secretary  of  Decrees,  who 
wiU  enter  it  in  a  book  kept  for  that  purpose.  Pay  him 
^  If  the  decree  be  pronounced  by  the  Master  of  the 
Mis,  the  caveat  is  entered  with  the  secretary  at  the 
Ms. 

If  the  caveat  is  not  prosecuted  within  a  month  after 
Dotioe  to  the  opposite  party,  it  is  of  no  force  (Beam, 
ord.  309).  A  caveat  tendered  after  a  decree  has  been 
Slivered  to  the  secretary  for  enrolment,  and  forwarded 
fi>r  the  Lord  Chancellor's  signature,  is  too  late  to  prevent 
the  enrolment  (Barnes  v.  Wilson,  1  R.  &  M.  486). 

7.  How  enforced. 

For  the  purpose  of  enforcing  compliance  with  a  decree 
or  order,  the  court  not  only  commits  the  parties  ne- 
glecting to  comply  therewith,  but  also  sequesters '.their 
penonal  estates,  and  the  routs  and  profits  of  their  real 
estates,  and  by  a  writ  of  assistance  will  order  the  de- 
livery up  of  the  estate  itself,  and  may  likewise  compel 
a  conveyance  of  land;  besides  which,  where  money 
or  costs  are  ordered  to  be  paid,  the  party  may  now 
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levy  an  execation  for  the  purpose  of  enforeiiig  pajaoi' 

thereof.  ^j. 

As  some  very  material  alterations  in  the  pndiitk 
with  respect  to  enforcing  compliance  with  decreet  mi 
orders,  have  been  introduced,  it  will,  perhaps  be  jtm* 
venient  to  consider,  first,  the  old  mode  of  enfimin^^ 
decree  or  order;  secondly,  how  far  that  mode  hat  bm 
altered  or  abohshed;  and  thirdly,  what  new  remediv^ 
have  been  given  to  the  suitor  for  that  purpose. 

Formerly,  tbe  first  step  taken  for  the  purpose  of  e»* 
forcing  a  decree  or  order  against  parties  of  ree(Hrd».  was 
by  issuing  a  writ  of  execution  of  the  decree  a  copy  d 
which  was  served  upon  the  party  personally,  and  lifm 
an  affidavit  of  service  and  of  default,  aa  attaduMOt 
issued;  after  which  the  subsequent  process  was  by  viit 
of  proclamation,  commission  of  rebellion,  serjeanM- 
arms,  and  sequestration.  By  the  10th  order,  26  Ai^ 
1841,  however,  as  amended  by  the  10th  order,  U 
April,  1842,  it  is  ordered,  ''that  no  writ  of  exeention 
shall  hereafter  be  issued  for  the  pnrpose  of  requiring  or 
compelling  obedience  to  any  order  or  decree  of  the  Wf^ 
Court  of  Chancery;"  and  by  the  6th  icL  it  is  alsoo^ 
dered,  *'that  no  writ  of  attachment  with  proclamations, 
nor  any  writ  of  rebellion,  be  hereafter  issued  for  the 
purpose  of  compelling  obedience  to  any  process,  order, 
or  decree  of  the  court." 

Formerly,  a  great  distinction  was  also  made  in  the 
mode  of  enforcing  orders  against  parties  of  record  and 
parties  not  of  record.  The  first  step  taken  for  this 
purpose,  against  a  person  not  a  party  to  the  suit,  was 
to  serve  him  with  a  copy  of  the  order;  after  which,  if 
he  neglected  to  comply  therewith,  an  order  nisi  was  ob- 
tained for  the  party  to  perform  the  order  within  a  limited 
time  or  stand  committed,  and  upon  service  thereof  and 
default,  an  order  absolute  was  obtained  for  his  commit- 
tal; but  there  the  process  stopped,  as  no  sequcstratkm 
could  be  'obtained  against  a  person  not  a  party  to  the 
suit.     By  the  15th  order,  26  Aug.  1841,  however,  this 


HOW  ENFORCED.  187 

disiinctioa  ia  now  abolished,  it  being  ordered,  *'  that 
every  person  not  being  a  party  in  any  cause,  who  has 
obtained  an  order,  or  in  whose  favour  an  order  shall 
have  been  made,  shall  be  entitled  to  enforce  obedience  to 
VDch  order  by  the  same  process  as  if  he  were  a  party  to 
the  cause;  and  every  person,  not  being  a  party  in  any 
cause,  against  whom  obedience  to  any  order  of  the  court 
may  be  enforced,  shall  be  liable  to  the  same  process  for 
enforcing  obedience  to  such  order  as  if  he  were  a  party 
to  the  cause." 

By  the  foregoing  orders  it  will  be  perceived  that  the 
writ  of  execution,  the  writ  of  proclamation,  and  com- 
mission of  rebellion,  are  entirely  aboHshcd.  The  only 
process,  therefore,  now  to  be  adopted  for  the  purpose  of 
enforcing  decrees  and  orders,  under  the  old  practice,  is 
either  by  writ  of  attachment,  serjeant-at-arms,  and  se- 
questration, or  by  writ  of  assistance. 

Sertnng  Copy  of  Decree."]  The  first  step,  however, 
necessary  to  be  taken,  previous  to  any  of  the  foregoing 
proceedings  being  adopted,  is  to  serve  the  party  against 
whom  the  decree  or  onier  has  been  obtained  with  a  copy 
thereof,  pursuant  to  the  10th  order,  11  April,  1842,  by 
which  it  is  ordered,  that  the  party  required  by  any  order 
or  decree  to  do  any  act,  shall,  upon  being  duly  served 
with  such  order  or  decree,  be  held  bound  to  do  such  act 
in  obedience  to  the  order  or  decree. 

By  the  1 2th  id.  it  is  also  ordered,  that  every  order  or 
decree  requiring  any  party  to  do  an  act  thereby  ordered, 
shall  state  the  time,  or  the  time  after  service  of  the 
order  or  decree,  within  which  the  act  is  to  be  done;  and 
that  upon  the  copy  of  the  order  or  decree  which  shall  be 
served  upon  the  party  required  to  obey  the  same  there 
shall  be  endorsed  a  memorandum  in  the  words  or  to  the 
effect  following,  viz. :  ''  If  you,  the  within-named  A.  B., 
neglect  to  obey  this  order  (or  decree)  by  the  time  therein 
limited,  you  will  be  liable  to  be  arrested  under  a  writ  of 
attachment  issued  out  of  the  High  Court  of  Chancery, 
or  by  the  serjeant-at-arms  attending  the  same  Court, 
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and  also  be  liable  to  have  your  estate  sequestered  for  the 
purpose  of  compelling  yon  to  obey  the  same  order  (or 
decree)/*  This  indorsement  should  be  strictly  fc^HoilA 
{Hinde  v.  Blake,  5  Beav.  431;  12  Law  J.,  N.  S.,  bSf 

If  a  decree  or  order  be  drawn  np  without  fixhig  pT 
time  within  which  the  act  is  to  be  done,  an  order,  re- 
medying the  defect,  may  be  obtained  on  motion  {Neet 
ham  V.  Needham,  1  Hare,  633;  12  Law  J.,  N.  S.,  378)f   ] 

Having  dravm  up,  passed^  and  entered  the  decree^  ct  ^ 
previouslj/  directed,  make  as  many  fair  copies  thereof  vk 
brief  paper  as  there  are  parties  against  whom  it  is  to  he 
enforced^  and  indorse  each  copy  with  a  memoroMhm  m 
directed  by  the  1 2th  order;  after  which,  serve  a  eogf 
upon  each  party  personally,  at  the  same  time  proimw$ 
the  original  decree. 

Attachment.']  If  any  party,  who  is  by  an  order  or 
decree  ordered  to  pay  money,  or  to  do  any  other  act  ]& 
a  limited  time,  shall,  after  due  service  of  such  order  or 
decree,  refuse  or  neglect  to  obey  the  same  according  tdf 
the  exigency  thereof,  the  party  prosecuting  such  order 
or  decree  shall,  at  the  expiration  of  the  time  limited  fcr 
the  performance  thereof,  be  entitled  to  a  writ  or  writs 
of  attachment  against  the  disobedient  party  (11  order; 
11th  April,  1842). 

If,  upon  the  expiration  of  the  time  limited  by  the  ordef 
or  decree,  the  party  has  neglected  to  comply  therewith, 
draw  up  an  affidavit  of  service  thereof  and  of  defaidt 
(see  Form,  ^.19,  Appendix);  after  which,  prepare  a 
writ  of  attachment  and  prcecipe  in  the  usual  way,  as 
previously  directed  (see  ante,  "Process  of  Contempt**); 
Take  the  writ,  praecipe,  and  affidavit  to  the  Clerk  of 
the  Records  and  Writs  in  whose  division  the  suit  may  he^ 
and  he  will  seal  the  writ  and  file  the  praecipe.  Pay 
him  £\,  If  the  order  is  for  payment  of  money  into 
Court,  the  Accountant-Generars  certificate  of  non-pay- 
ment must  be  obtained.  The  attachment  is  not  bailable 
(Harr.  120),  but  is  executed  and  returned  in  the  usual 
way  (see  ante,  "  Process  of  Contempt"). 
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If  a  person  having  privilege  of  peerage  or  parliament 
negLecta  to  comply  with  a  decree  or  order,  instead  of 
proceeding  against  him  hj  attachment,  a  sequestration 
atn  and  absolute  must  be  obtained,  as  previously  di- 
rected (see  "  Process  of  Contempt "). 

When  a  decree  is  obtained  against  a  corporation,  in- 
stead of  proceeding  by  attachment,  a  distringas  is  issued, 
nhieh  is  followed  by  sequestration,  in  the  usual  way 
(tee  "  Process  of  Contempt  ")• 

Se^atraiioH,']  In  case  the  party  be  taken  or  de- 
tained in  custody  under  the  writ  of  attachment,  without 
obeying  the  order  or  decree,  then  the  party  prosecuting 
the  same  order  or  decree  shall,  upon  the  sheriff's  return 
that  the  party  has  been  so  taken  or  detained,  be  entitled 
to  a  commission  of  sequestration  against  the  estate  and 
effects  of  the  disobedient  party  (11  order,  11th  April, 
1842:  see  ante,  "Process  of  Contempt"). 

If  the  sheriff  returns  non  est  inventus  to  the  attach- 
meatf  the  party  prosecuting  the  order  or  decree  is  en- 
titled, at  his  option,  either  to  a  commission  of  seques- 
tation  in  the  first  instance,  or  otherwise  to  an  order  for 
the  aeijeant-at-arms,  and  to  such  other  process  as  he 
hath  hitherto  been  entitled  to  upon  a  return  non  est 
mentus  made  by  the  commissioners  named  in  a  com- 
mission of  rebeUion  issued  for  the  non-performance  of  an 
order  or  decree  (id,) 

Writ  of  Assistance,']  Upon  due  service  of  a  decree 
or  order  for  delivery  of  possession  (of  lands  or  tene- 
ments, &cS),  and  upon  proof  made  of  demand  and  re- 
flttal  to  obey  such  order,  the  party  prosecuting  the  same 
is  entitled  to  an  order  for  a  writ  of  assistance  (13  order, 
Aiu;ii8t,  1841).  A  party  is  entitled  to  this  writ,  not- 
iv^tanding  the  memorandum  indorsed  on  the  copy  of 
the  decree  served  intimated  that  the  party  neglecting 
to  obey  it  vrould  be  liable  to  process  by  attachment, 
serjeant-at-arms,  or  sequestration  {Bower  v.  Cooper,  2 
flare,  412). 
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To  obtain  the  order  for  this  writ,  a  copy  of  tk 
decree  must  be  served  upon  the  defendant,  as  prevmif 
directed^  and  a  demand  of  possession  must  be  wmiii 
either  by  the  plaintiff'  or  some  one  duly  authorised  kf 
power  of  attorney;  after  which  an  affidaoitofstrws^ 
the  decree,  and  of  demand  and  non-compliance,  mut  k 
made  and  fled,  and  an  office  copy  obtidned,  upon  wkUk 
counsel  moves ;  and  if  the  order  is  granted,  it  is  dram 
up  in  the  usual  way  (see  Part  2,  "  Motions**), 

The  writ  is  to  be  prepared  by  the  solicitor  of  tb 
party  requiring  it  (16  order,  October,  1842).  It  wot 
be  indorsed  with  the  solicitor's  name  and  address  (19 
id.),  after  which  it  must  be  sealed  by  the  Clerk  of  tl» 
Eecords  and  Writs  (4  id.);  and  in  these  respects  tiM 
same  observations  will  apply  as  in  the  case  of  an  attidt^ 
ment  (ante,  p.  49).  A  prsecipe  must  also  be  preptnd 
and  left  with  the  Clerk  of  the  Records  and  WriU  at  tin 
time  of  sealing  the  writ.  Obtain  a  writ,  which  may  k 
had  at  the  law  stationer's,  and  f II  it  in  as  inform,  p.  51} 
Appendix,  and  on  the  back  indorse  the  name  anda^ 
dress  of  the  solicitor  and  agent;  after  which  prepare* 
praecipe  on  a  slip  of  paper  (see  form,  p,  52,  Appendi>^t 
Take  the  writ,  praecipe,  and  order  to  the  Clerk  of  tk 
Records  and  Writs  in  whose  division  the  suit  may  k, 
and  he  will  seal  the  writ  and  file  the  praecipe  and  oriff* 
Pay  him  £1. 

The  writ  is  directed  to  the  sheriff  of  the  county  ia 
which  the  lands  lie,  and  authorises  him  to  enter  the 
premises  and  eject  the  defendant,  and  put  the  plaintiff 
in  possession,  which,  upon  the  writ  being  forwarded  to 
him,  he  will  proceed  to  do. 

Fieri  Facias  and  Elegit.]  By  the  1  &  2  Vict  c.  110, 
and  the  orders,  10  May,  1839,  issued  in  pur8iuiD(|> 
thereof,  an  entirely  new  remedy  and  form  of  process  ii 
given  to  the  suitor,  for  the  purpose  of  obtaining  satii^ 
faction  of  any  pecuniary  demand  to  which  be  mi^  be 
entitled  under  a  decree  or  order  of  the  court. 

By  section  20  of  this  act,  it  is  enacted,  <<  That  sack 
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new  or  altered  writs  shall  be  sued  out  of  the  courts  of 
law,  equity,  and  bankruptcy,  as  may  by  such  courts 
respectively  be  deemed  necessary  or  eipedient  for  giving 
efiect  to  the  provisions  hereinbefore  contained,  and  in 
such  forms  as  the  judges  of  such  courts  respectively 
shall  from  time  to  time  think  fit  to  order;  and  the  exe- 
cution of  such  writs  shall  be  enforced  in  such  and  the 
same  manner  as  the  execution  of  writs  of  execution  is 
now  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  cases  will  admit;  and  that  any  existing  writ,  the 
form  of  which  shall  be  in  any  manner  altered  in  pur- 
suance of  this  act,  shall  nevertheless  be  of  the  same 
force  and  virtue  as  if  no  alteration  had  been  made 
therein,  except  so  far  as  the  effect  thereof  may  be  varied 
by  this  act." 

In  pursuance  of  this  act,  it  is  ordered,  that  every 
person  to  whom,  in  any  cause  or  matter  pending  in  this 
ooort,  any  sum  of  money  or  any  costs  have  been  or- 
dered to  be  paid,  shall,  after  the  lapse  of  one  month 
firom  the  time  when  such  order  for  payment  was  duly 
passed  and  entered,  be  entitled  by  his  solicitor  to  sue  out 
one  or  more  writ  or  writs  oi  fieri  facias^  or  writ  or  writs  of 
ekffity  of  the  form  hereinafter  stated,  or  as  near  thereto  as 
the  circumstances  of  the  case  may  require  (1  order,  10th 
May,  1839).  This  order  is  not  superseded  by  the  1 1th 
and  12th  orders,  August,  1841;  but  a  party  to  whom 
money  or  costs  are  ordered  to  be  paid  may  still  issue  a 
fieri  facias  or  elegit  (Streeten  v.  Whitmore,  5  Beav. 
228).  The  order  should  state  by  and  to  whom  the 
costs  are  to  be  paid  {Taylor  v.  Jardine^  1  Hare,  316). 

It  will  be  perceived  that  the  ordinary  remedies  of  the 
court  for  enforcing  compliance  with  a  decree  or  order, 
are  not  superseded  by  the  foregoing  act  and  order,  which 
are  only  applicable  in  cases  where  money  or  costs  are 
ordered  to  be  paid.  In  all  other  cases  the  decree  must 
be  enforced  by  the  old  process. 

Upon  every  order  on  which  such  writs  are  issued  the 
entering  clerk  is,  at  the  request  of  the  party  leaving  the 
Bsme,  to  mark  the  day  of  the  month  and  year  on  which 
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the  same  is  left  for  entry,  and  no  writ  of  Jieri  faeim  at 
elegit  shall  be  sued  out  upon  any  such  order,  unless  tbe 
date  of  such  entry  shall  be  so  marked  thereon  (2  oide^ 
10th  May,  1839). 

On  every  such  writ  of  /eri  facias  and  elegit  tfalto 
must  be  endorsed  the  words,  "  By  the  court,"  and  also 
thereunder  the  calling  and  place  of  residence  of  the  puif 
against  whom  such  writ  shall  be  issued,  and  also  tto 
name  and  residence  or  place  of  business  of  the  soliciiar 
at  whose  instance  the  same  shall  be  issued,  and  the 
name  of  the  clerk  in  court  issuing  the  same,  and  ervf 
such  writ  must  be  also  indorsed  for  the  sum  to  I* 
levied  according  to  the  form  used  upon  like  writs  is- 
suing out  of  the  superior  courts  of  common  law  (5  id.)     t 

These  writs  are  to  be  prepared  by  the  solicitor  (16 
order,  Oct.  1842),  and  must  afterwards  be  sealed  by  the 
Clerk  of  the  Records  and  Writs  (4  idJ),  and  at  the  same 
time  a  preecipe  must  be  left  with  him.  Obtain  a  wrU, 
which  may  he  had  at  the  law  stationed  s,  and  Jill  it  in  (m 
various  forms,  p,  29,  Appendix),  and  make  the  neeessm^ 
indorsements;  after  which,  prepare  a  prtBcipe  ona^ 
of  paper  {see  form,  p.  43,  Appendix),  Take  the  wni^ 
prcedpe,  and  order,  duly  entered  and  marked,  to  tfe 
Clerk  of  the  Records  and  Writs  in  whose  division  ^ 
suit  is,  and  he  will  seal  the  writ  and  file  the  prax^ 
Pay  him  £\.  If  the  order  is  for  payment  of  costs,  the 
Master's  certificate  thereof  must  be  produced. 

By  the  3rd  order,  10th  May,  1839,  it  is  ordered,  ^ 
such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff 
or  other  officer  to  whom  the  execution  of  the  like  writs 
issuing  out  of  the  superior  courts  of  common  law  be- 
longs, and  shall  be  executed  by  such  sherifiT  or  other 
officer  as  nearly  as  may  be  in  the  same  manner  in  whidi 
he  doth  or  ought  to  execute  such  like  writs;  and  such 
writs,  when  returned  by  such  sheriff  or  other  officer 
shall  be  delivered  to  the  solicitors  by  whom  respect- 
ively they  were  sued  out,  or  be  left  at  their  respectife 
offices,  and  shall  thereupon  be  filed  as  of  record  in  the 
office  of  the  Clerks  of  Records  and  Writs  of  this  comt 
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nd  that,  for  the  ezecation  of  sach  writs,  such  sheriff 
r  other  officer  shall  not  take  or  be  allowed  any  fees 
Iher  than  such  as  are  or  shall  be  from  time  to  time 
Dowed  by  lawful  authority  for  the  execution  of  the  like 
rHs  issuing  out  of  the  superior  courts  of  common  law. 
If  the  sheriff,  upon  being  applied  to,  neglects  to 
ictam  the  writ,  an  order  is  obtained  for  him  to  do  so 
hffthwith,  which  is  served  on  the  under-sheriff;  after 
tfaidhi  if  the  sheriff  neglect  to  comply  therewith, '  an 
Older  ma^  be  obtained  on  motion  for  him  to  return  the 
vik  within  six  days  after  service  of  the  order,  or,  in 
UaoH  thereof,  that  he  stand  committed  to  the  Queen's 

Elbr  contempt;  and  in  such  case  the  sheKff  will 
red  to  pay  the  costs  of  the  applications  (Evaru  v. 
13  Law  J.,  N.  8.,  11). 

Venditumi  exponasJ]  By  the  4  th  order,  10  May, 
1839,  it  is  ordered,  "  that  if  it  shall  appear  upon  the 
Kfciim  of  any  such  writ  of  Jieri  facias  as  aforesaid,  that 
tte  sheriff  or  other  officer  hath  by  virtue  of  such  writ, 
Med  but  not  sold,  any  goods  of  the  person  ordered  to 
P7  such  sum  of  money  or  costs  as  aforesaid,  the  per- 
lOD  to  whom  such  sum  of  money  or  costs  is  payable, 
duD  immediately  after  such  writ  with  such  return  shall 
k  filed  as  of  record,  be  at  liberty  by  his  solicitor,  to 
loe  out  a  writ  of  venditioni  exponas  in  the  form  herein- 
>fter  stated,  or  as  near  thereto  as  the  circumstances  of 
Ae  case  may  require."  This  writ  is  prepared  and  issued 
i  u  similar  manner  to  a  Jieri  facias  or  elegit  (see  form, 
P*  42,  Appendix). 

To  enforce  Execution  ofBeeds,  ^c]  By  the  1  Will. 
4»  c.  36,  s.  15,  r.  15,  it  is  enacted,  'Hhat  when  any 
person  shall  have  been  directed  by  any  decree  or  order 
to  execute  any  deed  or  other  instrument,  or  make  a 
lurender  or  transfer,  or  to  levy  a  fine,  or  suffer  a  re- 
oovery,  and  shall  have  refused  or  neglected  to  execute, 
make,  or  transfer,  or  levy  or  suffer  the  same,  and  shoU 

K 
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have  been  committed  to  prison  under  process  for  sodi 
contempt^  or  being  confined  in  prison  for  any  otbff 
cause,  shall  have  been  charged  with  or  detained  nodcr 
process  for  such  contempt,  and  shall  remain  in  mk 
prison,  the  court  may,  upon  motion  or  petition,  ui, 
upon  affidavit  that  such  person  has,  after  the  exjaratioi 
of  two  calendar  months  from  the  time  of  his  being  o» 
mitted  under,  or  charged  with,  or  detained  under  sadii 
process,  again  refuse  to  execute  such  deed  or  imtn" 
ment,  or  make  such  surrender  or  transfer,  or  levyoi 
suffer  such  fine  or  recovery,  order  or  appoint  one  d  Ai 
Masters  in  ordinary,  or  if  the  act  is  to  be  done  out  d 
London,  then,  if  necessary,  one  of  the  Masters  extnM- 
dinary  to  execute  such  deed  or  other  instrument,  or  to 
make  such  surrender  or  transfer,  for  and  in  the  name  of 
such  person,  and  to  levy  such  fine  or  suffer  such  n- 
covery  in  his  name,  and  to  do  all  acts  necessary  to  mat 
validity  and  operation  to  such  fine  and  recovery^  ajndto 
lead  or  declare  the  uses  thereof;  and  the  execution  of 
the  said  deed  or  other  instrument,  and  the  surrender  or 
transfer  made  by  the  said  Master,  and  the  fine  or  re- 
covery levied  or  suffered  by  him,  shall  in  all  respects 
have  the  same  force  and  validity  as  if  the  same  had  been 
executed  or  made,  levied  or  suffered,  by  the  party  him- 
self; and  within  ten  days  afler  the  execution  or  making 
of  any  such  deed  or  other  instrument,  or  surrender  or 
transfer,  or  levying  or  suffering  such  fine  or  recoveiyi 
notice  thereof  shall  be  given  by  the  adverse  solicitor  to 
the  party  in  whose  name  the  same  is  executed  or  made; 
and  such  party,  as  soon  as  the  deed  or  other  instrament, 
or  surrender,  transfer,  fine,  or  recovery  shall  be  executed, 
made,  levied,  or  suffered,  shall  be  considered  as  having 
cleared  his  contempt,  except  as  far  as  regards  the  pay- 
ment of  the  costs  of  the  contempt,  and  shall  be  entitled 
to  be  discharged  therefrom,  under  any  of  the  provisions 
of  this  act  applicable  to  his  case ;  and  the  court  shall 
make  such  order  as  shall  be  just,  touching  the  payoieiit 
of  the  costs  of  or  attending  any  such  deed,  surrender, 
instrument,  transfer,  fine,  or  recovery." 
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To  enforce  Production  of  Papers."]  By  the  1 6th  id,, 
It  is  enacted,  **  That  where  a  person  shall  he  committed 
for  a  contempt  in  not  delivering  to  any  person  or  persons, 
or  depositing  in  conrt  or  elsewhere,  as  hy  any  order  may 
be  directed,  hooks,  papers,  or  any  other  articles  or 
things,  any  sequestrator  or  sequestrators  appointed  un- 
der any  commission  of  sequestration  shall  have  the  same 
power  to  seize  and  take  such  hooks,  papers,  writings,  or 
other  articles  or  things,  heing  in  the  custody  or  power 
of  the  person  against  whom  the  sequestration  issues,  as 
they  would  have  over  his  own  property;  and  thereupon 
such  articles  or  things  so  seized  and  taken  shall  he  dealt 
with  hy  the  court  as.  shall  he  just;  and  after  such 
seizure  it  shall  He  lawful  for  the  court,  upon  the  appli- 
cation of  the  prisoner,  or  of  any  other  person  in  the 
cause  or  matter,  or  upon  any  report  to  he  made  in  pur- 
suance of  this  act,  to  make  such  order  for  the  discharge 
of  the  prisoner,  upon  such  terms,  and,  if  it  shall  see  fit, 
making  any  costs  in  the  cause,  as  to  the  court  shall 
seem  proper/* 


k2 


PART    II. 

PARTICULAR    PROCEEDINGS   IN   A   SUTT. 

CHAPTER  I. 

Particular  Bills. 

Besides  the  origmal  or  ordinary  bill,  which  has  abeiSf 
been  treated  of  at  the  commencement  of  this  work,  then 
are  various  other  bills^  which  in  particular  cases  it  fie- 
quentlj  becomes  necessary  to  file.  Some  of  these  mj 
be  considered  as  original,  and  some  merely  as  incidoitd 
or  secondary  bills. 

As  there  are  certain  peculiarities  attached  to  each  d 
these  bills,  and  as  the  subsequent  proceedings  upon 
them  necessarily  vary,  it  will  be  convenient  to  treat  of 
them  separately. 


Section  1. 


bill  of  partition. 


This  is  an  original  bill,  and  is  filed  for  the  purpose  6f 
obtaining  the  judgment  of  the  court  as  to  the  rights'  rf 
parties,  and  the  proportions  to  which  they  are  entitled 
imder  a  partition,  and  afterwards  to  procure  a  division 
of  such  proportions. 

Independently  of  the  4  &  5  Vict.  c.  35,  s.  85,  a 
court  of  equity  has  no  jurisdiction  to  direct  the  parti- 
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of  copyholds,  nor  of  customary  freeholds  {J&pe  v. 
^ftheady  6  Beav.  213;  and  neeHomcaatle  y.  CharUs' 
th,  11  Sim.  315);  bat  an  agreement  for  a  partition, 
le  previously  to  the  foregoing  statute,  by  joint  te- 
ts  of  copyholds,  was  decreed  to  be  spec&cally  per- 
aed  (Bolton  y.  Ward,  9  Jar.  591). 
'o  support  the  bill,  it  is  necessary  to  haye  the  legal 
i  before  the  court  (Miller  y.  Warmington^  1  J.  &  W. 
);  and  if  the  title  is  suspicious,  the  court  may  re- 
\  a  partition  (Baring  y.  Nash,  1  V.  &  B.  555),  or 
ct  an  issue  (Godfrey  y.  Liitel,  2  R.  &  M.  630). 
ere  there  is  a  small  failure  in  proof  of  title,  or  when 
shares  of  the  parties  are  alone  doubtful,  the  court 
grant  an  inquiry ;  but  where  there  is  a  material 
ssion  in  the  plaintiff's  title,  the  bill  will  be  dismissed 
I. costs  (J<^.  y.  Morehead,  supra).  ■.  \   i  *  ■. 

Tie  suit  is  proceeded  with  in  the  ustial  way,  up,  to  the 
•ee,  which  either  declares  the  rights  and  proportiofis 
he  parties,  or  directs  a  reference  to  the  Master  for 
I  purpose;  in  which  latter  case,  as  soon  as  he  has 
rtained  the  same,  the  cause  is  heard  on  further  di* 
ions,  and  a  partition  decreed.  The  decree  directs  a 
ition  and  a  commission  to  issue  to  diyide  the  estate, 
empowers  the  commissioners  to  examine  witnesses, 
reseryes  i^rther  directions  and  costs  until  the  return 
lie  commission.  Each  par^  appearing  by  a  separate 
;itor,  is  entitled  to  name  rour  persons  as  commis* 
ers,  and  they  join  and  strike  commissioners'  names 
he  same  manner  as  on  a  commission  to  examine  wit- 
les,  except  that  each  set  of  defendants  joins  and 
ces  names  with  every  other  set  of  defendants  as  well 
irith  the  plaintiff.  To  save  expense,  it  is  usual  for 
parties  to  agree  upon  two  persons  to  act  as  commis- 
ers,  who  are  generally  either  surveyors,  engineers, 
ther  scientific  persons,  according  to  the  nature  of 
property  to  be  divided. 

:  the  commission  directs  witnesses  to  be  examined, 
OBual  to  give  the  same  notice  to  the  parties  join- 
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ing,  as  in  the  case  of  a  commission  to  examine  urit- 
nesses. 

The  commission  is  made  returnable  immediately,  tat 
the  commissioners  are  not  limited,  as  in  a  commisaionto 
examine  witnesses,  to  execute  it  before  the  end  of  fte 
term  following  that  in  which  it  is  sealed.  Unlike  a 
commission  to  examine  witnesses,  it  majbe  executed  a 
or  within  twenty  miles  of  London. 

The  commissioners  may  examine  witnesses  wt  imea^ 
or  take  their  depositions  in  writing.  Neither  the  com- 
missioners nor  their  clerk  are  sworn.  The  conmni- 
sioners  afterwards  allot  the  estates,  and  make  tbeir 
return  in  the  nature  of  a  report,  which  is  accompanied 
by  a  plan  of  the  estate,  drawn  on  parchment  or  ^vn. 

The  commission  is  returned  by  a  messenger,  on  otdi, 
in  the  same  manner  as  a  commission  to  examine  wit- 
nesses. 

The  party  issuing  the  commission  afterwards  moves 
to  confirm  the  return  by  orders  nisi  and  absolute,  and 
the  cause  is  set  down  for  hearing  on  certificate^  and 
brought  on  in  the  usual  way,  and  an  order  is  made  for  a 
conveyance  of  the  estates  as  allotted,  according  to  the 
certificate  of  the  commissioners. 

Where  the  solicitor  to  the  Suitors'  Fee  Fond  htd 
been  appointed  guardian  ad  litem  to  an  infont  under 
the  28  order,  Oct.  1842,  at  the  hearing,  the  court 
directed  the  plaintiff  to  pay  the  infant's  costs,  and 
charge  them  on  his  share  {Robinson  v.  Aston^  9  Jnr. 
224). 


Section  2. 


BILL   TO    PERPETUATE   TESTIMONY. 

This  is  also  an  original  bill,  but  does  not  pray  relief. 
It  is  filed  for  the  purpose  of  preserving  the  evidence  of 
witnesses  in  cases  which  cannot  be  immediately  inves- 
tigated in  a  court  of  law,  or  where  the  witnesses  are 
likely  to  die  or  depart  from  the  realm  (Mit.  pi.  51). 
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By  the  5  &  6  Yict,  c.  69,  s.  1,  reciting  "That  it 
vapedient  to  ezteod  the  means  of  perpetuating  testi- 
Bony  in  certain  cases/'  it  is  enacted,  "  That  any  person 
viio  would,  under  the  circumstances  alleged  hy  him  to 
east,  hecome  entitled,  upon  the  happening  of  any  future 
efent  to  any  honour,  tide,  dignity,  or  office,  or  to  any 
estate  or  interest  in  any  property,  real  or  personal,  the 
right  or  claim  to  which  cannot  hy  him  he  brought  to 
trad  before  the  happening  of  such  event,  shall  be  entitled 
from  and  after  the  passing  of  this  act,  to  file  a  bill  in 
the  High  Court  of  Chancery,  to  perpetuate  any  testi- 
mony which  may  be  material  for  establishing  such  claim 
or  right;  and  that  all  laws,  rules,  and  regulations,  not 
contrary  to  the  provisions  of  this  act,  now  in  force  or  in 
use  in  scdts  to  perpetuate  testimony,  or  respecting  de- 
positions taken  in  such  suits,  or  the  punishment  of  per- 
jury committed  in  making  such  depositions,  shall  be  in 
force  and  used  and  applied  in  all  suits  to  be  instituted 
mider  the  authority  of  this  act,  and  in  respect  to  depo- 
sitions taken  on  such  suits." 

By  section  2  it  is  enacted,  "  that  in  all  suits  which 
may  be  so  instituted  under  the  authority  of  this  act 
touching  any  honour,  title,  dignity,  or  office,  or  any 
other  matter  or  thing,  in  which  her  Majesty,  her  heirs 
or  successors,  may  have  any  estate  or  interest,  it  shall 
be  lawful  to  make  the  Attorney-General  for  the  time 
being  a  party  defendant  thereto;  and  that  in  all  pro- 
ceedings in  which  the  depositions  taken  in  any  such  suit 
in  which  the  Attorney-General  for  the  time  being  was 
so  made  a  defendant,  may  be  offered  in  evidence,  such 
depositions  may  be  admissible  notwithstanding  any  ob- 
jection to  such  depositions  upon  the  ground  that  her 
Majesty,  her  heirs,  or  successors,  were  not  parties  to  the 
suit  in  which  such  depositions  were  taken." 

The  bill  must  state  that  no  action  can  be  immediately 
brought,  otherwise  it  is  demurrable  {Angell  v.  AngeU, 
1  Sim.  &  S.  83).  Hie  suit  is  proceeded  mth  in  the 
-usual  way^  and  as  soon  as  the  replication  is  filed,  a 
commission  for  the  examination  of  the  witnesses  is  issued. 
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executedy  and  returned  aa  previously  directed  (ax^e,|. 
136).  The  defendant  is  entitled  to  examine  witnessil 
under  the  plaintiff's  commission  (Abergavenny  y.  FwAt 
1  Mer.  434). 

The  court  will  not  permit  the  depositions  to  be  pah* 
lished  except  in  support  of  a  suit  or  action,  and  thu 
only  after  the  death  of  the  witness,  or  in  case  of  \k 
being  sick  or  incapable  of  travelling,  or  being  prevent 
by  accident  from  attending  to  be  examined  (Jdarrimm  t. 
Arnold,  19  Ves.  670).  To  obtain  the  order  to  piMi 
the  depositions^  a  notice  of  motion  is  given^  andtk 
motion  must  be  supported  by  an  affidavit  shewing  tkit 
the  depositions  are  necessary  to  be  made  use  of  (mik 
plaintiff* s  behalf  and  that  the  witnesses  are  dead,  or  to 
aged,  or  infirm,  that  they  cannot  travel  to  give  evidente 
without  danger  of  life,  or  that  they  will  be  out  of  the 
realm  at  the  time  of  the  trial.  Where  the  depositions 
are  required  to  be  used  in  a  court  of  law,  the  order  is, 
that  the  depositions  may  be  published,  and  that  the 
officer  do  attend  and  produce  the  record  of  the  whole  of 
the  proceedings  to  the  court  of  law,  and  that  the  parties 
may  make  such  use  of  them  as  by  law  they  are  entitled 
(Attorney-General  v.  Ray,  2  Hare,  518). 

Aflter  the  commission  is  returned,  there  is  an  end  of 
the  suit;  for  as  the  bill  does  not  pray  relief  the  cause 
is  never  brought  to  a  hearing. 

If  the  defendant  stands  out  all  process  of  contempt 
for  want  of  answer,  instead  of  the  bill  being  taken  pro 
confesso,  the  Court  will  grant  an  order  for  a  commission 
to  examine  witnesses  (Lancaster  v.  Lancaster,  6  Sim. 
439). 

llie  bill  may  be  dismissed  by  the  defendant  for  want 
of  prosecution  at  any  time  before  replication  and  exa- 
mination (Anon,,  2  Yes.  498);  and  in  a  recent  case,  the 
court  ordered  the  plaintiff  to  file  a  replication  forthwith 
and  to  proceed  to  the  examination  of  his  witnesses  and 
complete  the  same  within  a  given  time;  or,  in  default, 
that  he  should  pay  the  defendant's  costs  of  suit  (Bea- 
vanY,  Carpenter,  11  Sim.  22).     After  replication,  the 
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motion  is^  that  the  plaintiff  may  proceed  to  perfect  the 
examination  of  his  witnesses  within  a  given  time,  or  that 
he  may  pay  the  defendant's  costs  {Wright  t.  Tatham^  2 
Sim.  459). 

As  soon  as  the  commission  is  executed,  the  defendant 
18' entitled  to  apply  for  his  costs,  upon  the  simple  alle- 
^ti<m  that  he  did  not  examine  any  witnesses  (Faulds  t. 
Midgley,  1  V.  &  B.  138).  This  is  a  motion  as  of 
oonrse.  Under  a  hill  for  discovery  and  to  perpetuate 
testimony,  a  defendant,  although  he  examined  witnesses 
i&  chief,  was  held  entitled  to  his  costs  of  discovery,  hut 
not  entitled  to  any  costs  attendant  upon  the  commission 
i^krine  v.  Pom//,  9  Jur.  1054). 


Section  3. 


BILL  FOR  SPECIFIC  PERFORMANCE. 

The  court  has  power  to  enforce  the  specific  perform « 
ance  of  agreements,  either  hy  parol  or  in  writing.  The 
court  will  not,  however,  decree  an  agreement  to  be  spe- 
cifically performed  unless  it  can  execute  the  whole  of 
the  agreement  {HilU  v.  Croll,  9  Jur.  645).  It  is  not 
competent  to  a  party  to  give  parol  evidence  of  a  lost 
unstamped  agreement  {Smith  v.  Henley ,  8  Jur.  434). 

Where  a  suit  is  instituted  for  this  purpose  by  a  ven- 
dor against  a  purchaser,  and  the  only  question  in  dis- 
|ttite  is  on  the  title,  the  cause  need  not  be  brought  to  a 
hearing,  but  the  court,  on  motion,  will  order  a  reference 
to  the  Master  thereon,  even  before  the  defendant  has 
filed  his  answer  (Ba^manno  v.  Lumleyy  1  V.  &  B.  224); 
but  if  any  other  objection  be  raised,  it  is  matter  for  a 
hearing  of  the  cause  {Gordon  v.  Bally  1  Sim.  &  S.  178). 
A  reference  before  decree  is  only  justified  on  the  ground 
of  saving  time;  and  where  the  plaintiff  allowed  nearly  a 
year  to  elapse  before  making  the  motion,  the  court  re- 
fused to  order  the  reference  {Dorin  v.  Harvey,  9  Jur. 
648). 

k3 
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The  suit  is  proceeded  with  in  the  usual  way,  and  if 
a  reference  of  title  is  desired,  an  order  for  such  panose 
is  obtained  on  motion,  notice  of  which  must  be  served  on 
the. opposite  party,  and  the  order  is  drawn  up,  passed, 
and  entered  in  the  usual  way.  A  copy  of  the  ordering 
part  thereof,  and  of  the  abstract  of  title  is  then  left 
with  the  Master,  together  with  written  objections  to  the 
title,  which  objections  are  afterwards  argued  before  hm, 
either  by  the  solicitors,  or  by  counsel,  and  thereuptm 
the  Master  makes  his  report.  If  the  purchaser  does 
not  leaye  the  abstract  with  the  Master,  the  vendor  takes 
out  a  warrant  for  him  to  do  so;  and  if  he  makes  de- 
fault, the  vendor  may  furnish  the  Master  with  a  copy 
of  the  abstract,  the  costs  of  which  are  allowed  as  costs 
in  the  cause. 

The  plaintiff  is  entitled  to  the  opportunity  of  making 
out  a  better  title  before  the  Master,  and  the  defendant 
has  a  right  to  further  inquiries  beyond  the  objections 
arising  on  the  abstract  {Jenkins  v.  Hiles,  6  Ves.  646). 

The  reference  has  all  the  effect  of  a  decree,  and  pre- 
vents the  defendant  dismissing  the  bill  for  want  of  pro- 
secution (BiscocY.  Brett,  2  Ves.  &  B.  377). 

If  the  parties  are  dissatisfied  with  the  Master's  report, 
they  bring  in  objections  and  take  exceptions  in  the 
usual  way  (see  part  3,  "  Report").  If  exceptions  taken 
to  the  report  of  a  good  title  are  overruled,  other  objec- 
tions cannot  be  made;  but  if  exceptions  are  allowed 
and  a  new  abstract  of  title  is  delivered,  further  ob- 
jections may  be  brought  in  (Brooke  v. ,  4  Madd. 

212). 

Where  the  court  holds  the  title  to  be  so  doubtful  that 
the  purchaser  should  not  be  compelled  to  take  it,  the 
bill  may  be  dismissed  without  allowing  the  defendants 
exceptions  to  the  report  (Hall  v.  Laver,  1  Hare,  678). 

When  the  reference  has  been  made  under  a  decree,  if 
the  Master  reports  a  good  title,  the  cause  is  set  down  on 
further  directions,  and  a  reference  back  to  the  Master 
is  directed  to  take  an  account  of  principal  and  interest 
due  on  the  purchase-money,  and  the  defendant  is  ordered 
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to  pay  the  same  upon  the  plaintiff  executing  a  proper 
eoQyejance,  to  be  settled  by  the  Master  if  the  parties 


When  the  reference  has  been  directed  on  motion,  and 
ibe  Master  reports  a  good  title,  it  is  not  necessary  to  set 
tike  cause  down  on  further  directions,  but  an  order  is 
made  upon  motion  that  the  purchaser  may  pay  his 
jmrehase-money  within  a  certain  time,  and  the  defendant 
it  s^red  with  the  order,  and  on  failing  to  comply  there- 
with, an  attachment  is  issued  against  him,  and  he  is 
Cded  against  in  the  usual  way  (see  ''  Enforcing 
js,"  ante). 
If  the  Master  reports  against  the  title,  and  the  plain- 
tiff does  not  except  to  the  report,  the  defendant  may 
moTe  on  notice  to  dismiss  the  bill  with  costs  {Walters 
^'Pyman,  19  Ves.  351). 


Section  4. 


BILL  OF  DISCOYERY. 


This  is  an  original  bill,  and  is  filed  for  the  purpose  of 
obtaining  a  discoyery  of  facts  in  the  defendant's  know- 
ledge, or  of  deeds  or  other  documents  in  his  custody. 
It  is  generally  in  aid  of  some  other  court,  and  to  enable 
^  plaintiff  to  prosecute  or  defend  an  action  at  law  or 
other  proceeding,  before  a  jurisdiction  not  having  power 
to  compel  a  discovery  upon  oath .  A  plaintiff  at  law  may 
&  a  bill  of  discovery;  but  if  relief  be  prayed,  it  is  fatal 
to  the  bill  as  a  bill  of  discovery  (Andrews  v.  Lupton,  13 
law  J.,  N.  S.,  201). 

Generally  speaking,  the  bill  does  not  seek  a  relief; 
JHit  when  it  is  filed  for  the  discovery  of  a  deed,  if  relief 
is  prayed  as  well  as  discovery,  the  plaintiff  must  make 
an  affidavit  that  he  has  not  the  deed  in  question  in  his 
custody  (see  form,  p.  19,  Appendix),  which  affidavit  is 
vmexed  to  and  filed  with  the  bill  (Nicholson  v.  Pattison^ 


204  BILL  OF  DI8COYE&Y. 

1  Vera,  310).    The  suit  is  afterwards  prosecated  in  tin 
ordinary  manner. 

If  the  defendant,  upon  being  served  with  a  sabpcen, 
is  in  contempt  for  want  of  appearance^  the  plaintiff  ii  i 
titled  to  move  for  the  common  injunction  to  stay  deen- 
tion  in  the  usual  way  (see  part  2,  *'  Injunctions''),  nUdi, 
upon  notice  of  motion,  supported  by  an  affidayi^  maybe 
extended  to  stay  trial  of  the  action  at  law.  If  the  de- 
fendant has  appeared,  but  neglects  to  put  in  his  pki, 
answer,  or  demurrer,  within  eight  da3rs  idFter  appeaniioe^ 
whether  in  a  town  or  country  cause,  the  plaintiff  ii  en- 
titled, upon  motion  as  of  course,  to  the  injunction  (59 
ord.  May,  1845). 

If  the  plaintiff  has  witnesses  abroad  whose  testimoBf 
he  is  desirous  of  using  at  law,  he  is  entitled  to  a  ooiQ- 
mission  for  their  examination,  and  that  notwithstaoding 
he  has  no  right  to  a  discovery  from  the  defendint 
(Thorpe  v.  Macauhyy  5  Madd.  218).  It  is  not  neces- 
sary to  wait  until  the  defendant  has  filed  his  answer 
{Noble  V.  Garland^  Coop.  223);  but  the  motion  cannot 
be  made  until  the  defendant  is  in  contempt  for  want  of 
appearance,  or  has  neglected  to  put  in  his  answer,  plea, 
or  demurrer,  within  eight  days  after  appearance  {Kingy. 
Mien,  4  Madd.  247)*  If  the  defendant  files  his  answer 
within  eight  days  after  appearance,  the  motion  is  made 
upon  the  merits  disclosed  in  the  answer  {Cheminaiiii  v. 
Be  la  Cour,  1  Mad.  208).  The  motion  is  made  in  the 
usual  way,  but  must  be  supported  by  an  affidavit  shewing 
that  the  commission  is  not  for  delay,  and  that  the  plm^ 
tiff  cannot  safely  proceed  to  trial  unthout  the  testtrnmij 
of  the  witness.  The  commission  is  issued  and  executed 
in  the  ordinary  manner,  as  previously  directed  (ante, 
p.  146). 

If  the  depositions  are  required  to  be  used  at  law,  a 
motion  must  be  made  upon  notice,  supported  by  an 
affidavit,  of  the  depositions  being  necessary,  for  an  order 
to  publish  them. 

When  the  bill  does  not  pray  relief,  the  cause  is  never 
brought  to  a  hearing;  and  the  defendant  cannot  move 
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to  dismiss  ihe  suit  {Woodcock  v.  King^  1  Alk.  286). 
Upon  filing  his  answer,  howeyer,  he  may,  as  soon  as 
the  time  allowed  for  excepting  thereto  has  elapsed, 
move  for  an  order,  as  of  course,  for  his  costs  of  suit 
{Rkodea  v.  Hmfucy  9  Jur.  175).  Where  a  commission 
issues,  the  defendant  cannot  move  for  his  costs  until 
the  return  of  the  commission  (Anon.,  8  Yes.  69),  and  if 
he  examines  in  chief  instead  of  confining  himself  to 
cross-examination,  he  is  not  entitled  to  any  costs,  ex- 
cept as  to  discovery  {ibid.) 

If  the  plaintiff  neglects  to  return  his  commission 
within  a  reasouahle  time,  the  defendant  should  move 
that  the  plaintiff  may  proceed  to  perfect  the  examination 
of  his  witnesses  in  a  given  time,  or  that  he  may  he  or- 
dered to  pay  defendant's  costs  {Wright  v.  Tatham, 
2  Sim.  459). 

The  costs  of  a  hill  of  discovery  filed  by  any  defendant 
to  a  bill  for  relief  are  to  be  costs  in  the  original  cause, 
unless  the  court  otherwise  orders  (125  order,  May, 
1845). 

Section  6. 
bill  of  foreclosure. 

This  also  is  an  original  bill,  and  is  filed  by  a  mort- 
gagee, where  the  deed  contains  no  power  of  sale,  for  the 
purpose  of  obtaining  the  direction  of  the  court  for 
payment  of  his  principal  and  interest  money,  or  in 
default,  that  the  mortgagor  may  be  foreclosed  from  the 
equity  of  redemption  to  the  estate.  Where  a  mort- 
gagor, having  settled  the  mortgaged  estate  upon  his 
wife  and  children,  became  insolvent,  it  was  held  that  his 
assignees  were  not  necessary  parties  to  a  bill  of  fore- 
closure {Steele  v.  Maunder ,  8  Jur.  1134);  but  judg- 
ment creditors  are  necessary  parties,  and  it  is  not  suffi- 
cient to  serve  them  with  a  copy  of  the  bill  under  the 
23  order,  August,  1841  {Adams  v.  Paynter,  8  Jur. 
1063). 
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The  proceedings  are  conducted  in  the  tuual  way,  mi 
upon  the  cause  being  heard,  a  decree  is  made  direttmg 
a  reference  to  the  Master  to  take  an  account  of  prmi' 
pal  and  interest,  and  for  the  taxation  of  the  mortgagees 
costs ;  in  pursuance  of  which  the  plaint^  carries  ii 
before  the  Master  a  charge,  shortly  stating  the  wk- 
stance  of  the  mortgage  deed,  and  the  ammmt  ofprvM^ 
pal  and  interest  due  thereon.  The  interest  is  cakulated 
up  to  the  dag  on  which  the  Master  directs  payment  io 
be  made,  and  which  is  six  months  after  the  date  oftks 
report.  The  plaintiff  also  taxes  his  costs,  and  tkire- 
upon  the  Master  makes  his  report,  and  finds  what  tf 
due  for  principal,  interest,  and  costs,  and  appoints  tf 
time  and  place  for  payment  thereof  The  Master's 
report  is  afterwards  fled,  and  is  confirmed  by  orders 
nisi  and  absolute  in  the  usual  way  (see  part  S,  "Re- 
port'*),  unless  the  defendant  will  consent  to  confirm  U 
absolutely  in  the  first  instance. 

If  the  mortgage-money  is  not  paid  at  the  time  ap- 
pointed, the  plaintiff  is  entitled  on  motion  as  of  course) 
and  upon  production  of  an  affidavit  of  due  attendance 
and  of  non-payment  of  the  money,  to  an  order  that  the 
defendant  may  be  absolutely  foreclosed  from  all  equity 
of  redemption  in  the  mortgaged  premises.  This  order 
need  not  be  served.  If  the  mortgagee  cannot  attend  to 
receive  the  money,  he  may  authorise  some  one  by  power 
of  attorney  to  receive  it  for  him,  in  which  case  the  affi- 
davit is  made  by  such  person. 

Upon  a  lit  case  being  made  out,  the  court  will  enlarge 
the  time  appointed  for  payment  of  principal,  interest, 
and  costs  {Edwards  v.  Cunliffe,  1  Madd.  287).  For 
this  purpose  a  notice  of  motion  must  be  served  by  the 
defendant  upon  the  opposite  party,  and  if  the  order  is 
granted,  it  is  referred  back  to  the  Master  to  compute 
subsequent  interest,  and  for  the  taxation  of  the  subse- 
quent  costs  of  the  mortgagee,  and  to  extend  the  time  ac- 
cordingly. 

Foreclosure  causes,  when  ready  for  hearing,  may  be 
ordered  to  be  advanced  for  hearing  under  the  same  dr- 
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eonutances^  and  subject  to  the  same  rules  as  other 
CMues  may  be  ordered  to  be  so  advanced  (4  order, 
9  May,  1839).  The  motion  should  be,  "  that  the 
caose  may  be  advanced  for  hearing"  simply,  and  not 
^that  it  may  be  heard  as  a  short  cause."  The  costs  of 
the  motion  must  be  borne  by  the  plaintiff  (Broome  v. 
hekharty  10  Sim.  420). 

By  the  7  Geo.  2,  c  20,  if  the  defendant  is  desirous 

of  redeeming  the  estate,  the  court  is  empowered  before 

the  cause  is  brought  to  a  hearing,  to  make  such  order 

or  decree  as  the  court  could  have  made  if  the  cause  had 

been  regularly  brought  to  a  hearing,  but  not  where  the 

i^ht  of  redemption  is  controverted  by  different  persons, 

nor  to  the  prejudice  of  subsequent  mortgagees  or  in- 

cmnbrancers.     For  thia  purpose,  as  soon  as  the  defend- 

ant  has  entered  his  appearance,  and  before  fling  his 

answer,  a  notice  of  motion  may  be  given  for  the  usual 

reference  to  the  Master  to  take  an  account  of  principal, 

interest,  and  costSt  and  the  same  order  unit  be  made  as 

if  the  cause  had  been  regularly  heard.    The  order  may 

be  made  without  answer  (Piggin  v.  Cheetham,  2  Hare, 

30). 

When  some  of  the  defendants  in  a  foreclosure  suit 
iisclaim,  the  court  will  order  them  to  be  foreclosed  and 
lot  merely  dismiss  the  bill  against  them  (Per kin  v. 
Stqford,  10  Sim.  562). 

Where  the  defendant  by  his  answer  properly  dis- 
claims all  interest  in  the  mortgaged  property,  the  court 
vill  give  him  his  costs,  to  be  paid  by  the  plaintiff,  and 
)y  him  added  to  his  mortgage  debt  (Silcock  v,  Roynon, 
I  You.  &  Col.  ^7^\  7  Jur.  548). 


Section  6. 


BILL    OF   INTERPLEADER. 


Where  two  or  more  persons  claim  the  same  thing  by 
lifferent  or  separate  interests,  and  another  peTSon^  not 


208  BILL  OF  REYIYOR. 

knowiog  to  which  of  the  claimants  he  ought  of  right  to 
render  a  debt  or  duty,  or  to  deliver  property  in  his  cos* 
tody,  fears  he  may  be  hnrt  by  some  of  them,  he  ntj 
exhibit  a  bill  of  interpleader  against  them  (Mit.  pi.  47); 

The  bill  prays  that  the  contesting  parties  may  intef^' 
plead,  or  contest  their  donbtful  claims ;  that  the  eodk 
may  decide  to  whom  the  thing  in  dispute  belongs,  iiil 
that  the  plaintiff  may  be  indemnified.  If  the  pbintf 
be  in  the  possession  of  money  which  forms  the  mAjei^ 
matter  of  the  suit,  he  should  offer  by  the  bill  to  piflt 
into  court.  At  the  time  of  filing  the  hilly  the  plMmf 
mu8t  fnake  an  afidavit  that  it  is  not  filed  m  eoUmM 
with  either  of  the  defendants  in  the  euit,  bnt  merefy^ 
the  plaintifi^s  own  accord.  This  afildavit  may  be  eUX» 
atmexed  to  the  billy  or  the  bill  may  be  made  on  esM^ 
and  be  referred  to  by  the  affidavit.  In  either  ease  Oik 
affidaaoit  is  filed  with  the  bill.  The  suit  is  afterwards 
proceeded  with  in  the  ordinary  way. 

As  soon  as  the  bill  is  filed,  the  plaintiff,  withont 
waiting  for  the  appearance  of  the  defendant,  and  evcfli 
before  a  subpoena  is  served,  may  move  ex  parte  for  an 
injunction  to  restrain '  proceedings  at  law.  If  the  de- 
fendant has  appeared,  he  is  served  with  a  notice  of  the 
motion.  The  injunction  not  only  restrains  ezecutioii, 
but  also  trial  and  all  other  proceedings  {fFarrington  v. 
WheatstonCy  Jac.  205). 

The  plaintiff,  in  an  interpleader  suit,  is  not  entitled  to 
costs  before  the  hearing  (Jones  v.  Gilhamy  1  Coop.  49). 
Upon  the  right  being  decided,  the  defendant  who  causal; 
the  institution  of  the  suit  will  have  to  pay  costs  (J^' 
dridge  v.  Mesnery  6  Ves.  418). 


Section  7. 


BILL   OF   REVIVOR. 


When  a  suit  abates  either  by  the  death  of  parties,  by 
transfer  of  interest,  or  by  the  operation  of  law,  it  b^ 
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oomes  necessary,  in  order  to  revive  the  same^  to  file  a 
tall  of  reviyor. 

If  any  of  the  parties  to  a  suit  die^  whose  interests  are 
80  material  as  to  make  it  necessary  for  their  represent- 
atives to  he  hefore  the  court,  the  suit  ahates  (Eq.  Ca. 
Ab.  1).     The  death  of  a  plaintiff  abates  the  suit  alto- 

CI,  unless  his  interest  survives  to  a  co-plaintiff, 
provision  in  the  6  Geo.  4,  c.  16,  s.  67,  for  the 
non^watement  of  suits  by  the  death  or  removal  of  as- 
signees, parties  thereto,  includes  official  assignees  (Lhyd 
V,  Waring^  8  Jur.  1134);  and  where  such  assignee, 
being  a  sole  plaintiff,  dies,  the  suit  does  not  abate;  but 
luxm  a  new  assignee  being  appointed,  the  court  may 
direct  his  name  to  be  substituted  for  that  of  the  de- 
ceased assignee  {Mann  y,  Btcketts,  9  Jur.  1103).  The 
death  of  a  defendant  abates  the  suit  only  so  far  as  his 
interest  is  concerned.  Where  a  defendant  dies,  leaving 
several  executors,  it  is  sufficient  to  revive  the  suit  against 
such  of  the  executors  as  prove  the  will  {Strickland  v. 
Strickland,  12  Sim.  463). 

Upon  the  marriage  of  a  female  plaintiff  the  suit  abates 
(Eq.  Ca.  Ab.  1);  but  not  so  of  a  female  defendant,  in 
whu^h  case  it  is  merely  necessary  to  name  the  husband 
as  well  as  the  wife  in  the  subsequent  proceedings  (2  Eq. 
Ca.  Ab.  1). 

Upon  the  bankruptcy  or  insolvency  of  either  a  plain- 
tiff or  defendant,  although  this  is  not  an  abatement  of 
the  suit,  yet  the  same  becomes  so  far  defective  that  the 
proceedings  cannot  be  continued  until  the  assignees  are 
brought  before  the  court  {Booth  v.  Smith,  5  Sim.  639). 

It  is  not  necessary  in  any  bill  of  revivor  to  set  forth 
any  of  the  statements  in  the  pleadings  in  the  original 
smt,  unless  the  special  circumstances  of  the  case  may 
require  it  (49  order,  August,  1841).  But  this  order 
does  not  dispense  with  the  necessity  of  stating,  in  a  bill 
of  revivor,  so  much  of  the  pleadings  in  the  original  suit 
as  is  sufficient  to  shew  the  plaintiff's  title  to  revive  the 
suit  {Griffith  v.  Bicketts,  3  Hare  476). 

The  bUl  is  prepared,  and  filed  in  the  usual  way  i 


210  BILL   OF   RETIVOR. 

after  whichy  if  an  answer  is  required,  a  subpoena  fir 
that  purpose  must  he  served  upon  the  defendant.  Iffk 
further  answer  is  not  required  from  the  defendant,  the 
bill  merely  prays  a  subpoena  to  revive  (see  form,  p,  59, 
Jppenduj^.  If  a  defendant  neglects  to  appear  to  a  bffl 
of  revivor,  the  plaintiff  may  enter  an  appearance  for  him 
by  default  (see  62  order.  May,  1845;  Eltoft  t.  Bmrn^ 
2  Hare,  622). 

If  a  defendant  wish  to  shew  cause  against  a  bill  of 
revivor,  he  must  do  so  either  by  plea  or  demurrer ;  an 
answer  is  not  sufficient  {Lewis  t.  Bridgman,  2  S&n. 
465). 

Order  to  revive,']  The  plaintiff  in  a  bill  of  renwt, 
or  of  revivor  and  supplement,  is  entitled  as  of  conne, 
upon  motion  or  petition,  to  the  common  order  to  revive, 
if  a  defendant,  having  appeared  in  person  or  by  his  own 
solicitor,  does  not  within  eight  days  after  such  appea^ 
ance  plead  or  demur  to  the  whole  bill,  or  to  so  much 
thereof  as  prays  the  revivor  (61  order,  May,  1845;  16 
id,y  art.  12).  In  this  case  the  order  is  usually  obtained 
on  motion,  for  which  purpose  a  hand  brief  is  prepared 
and  must  be  signed  by  counsel ;  after  which  it  is  taken 
to  the  registrar,  together  with  the  draft  bill  of  revivor, 
and  the  order  is  drawn  up  in  the  usual  way.  If  ob- 
tained by  petition,  it  is  necessary  to  state  so  much  of 
the  proceedings  and  circumstances  of  the  case  as  will 
explain  the  abatement,  and  the  petition  is  taken  to  the 
secretary  of  the  Bolls,  who  will  draw  up  and  enter  the 
order  in  the  usual  way. 

If  the  plaintiff  in  a  bill  of  revivor  or  of  revivor  and 
supplement  has  caused  an  appearance  thereto  to  be  en- 
tered for  any  defendant  against  whom  it  is  sought  to 
revive  the  suit,  and  such  defendant  does  not  within  eight 
days  after  such  appearance  plead  or  demur  to  the  whole 
bill  or  to  so  much  thereof  as  prays  the  revivor,  the  Court 
may,  if  it  thinks  fit,  make  the  common  order  to  revive, 
upon  motion;  such  motion  being  made  on  notice  to  be 
served  on  such  defendant  as  other  notices  of  motion,  if 


BILL  OF  REYIYOR.  211 

inch  defendant  was  a  party  to  the  suit  at  the  time  of  the 
tbatement  thereof;  hut  if  such  defendant  was  not  a  party 
to  the  suit  at  such  time,  then  such  motion  is  to  be  made 
OB  notice  served  on  such  defendant  personally,  unless  it 
appears  on  affidavit  that  the  plaintiff  is  unable  or  ought 
not  to  be  bound  to  serve  such  notice  personally,  by  rea- 
son of  such  defendant  being  out  of  the  jurisdiction  or 
being  concealed  or  for  any  other  cause;  and  if  it  appears 
to  the  Court  that  the  plaintiff  cannot  or  ought  not  to  be 
bound  to  serve  such  notice  personally,  then  upon  notice 
otherwise  served  or  published  as  the  Court  may  direct 
(62  id.)  Under  this  order,  it  wiU  he  perceived^  notiee 
of  motion  must  be  served  either  on  the  defendant  or  his 
soUeitoTy  as  the  case  may  he,  in  the  usual  way  (see  post, 
oftop.  3,  ^^ Motions");  after  which,  an  affidavit  of  ser- 
vice  must  he  made  and  filed  and  an  office-copy  procured, 
tmd  counsel  must  he  famished  with  a  hand-brief  and  a 
eop^  of  the  notice  of  motion,  and  it  is  presumed  that 
the  court  will  also  require  a  certificate  of  the  date  of 
entering  the  appearance  and  that  no  plea  or  demurrer 
has  been  filed,  which  may  he  obtained  of  the  clerk  of  the 
records  and  writs.  Upon  these  counsel  will  move  the 
eonrt,  and  if  the  order  he  granted  it  is  drawn  up  in  the 
usual  way  {see  Chap.S,  ^'Motions"), 

As  soon  as  the  order  is  obtained,  copies  thereof  should 
he- served  on  all  parties  affected  by  the  abatement  of  the 
suit. 

If  the  bill  of  revivor  does  not  pray  an  answer,  on  the 
order  being  drawn  up  and  served,  the  original  cause 
proceeds  as  before  the  abatement.  If  an  answer  is 
prayed,  it  is  enforced  in  the  same  manner  as  to  an 
original  bill,  and  the  defendants  are  entitled  to  the  usual 
time  to  file  it. 

If  the  original  cause  has  not  proceeded  to  a  replication, 
upon  the  answer  to  the  bill  of  revivor  being  filed,  one 
replication  is  sufficient;  but  if  issue  has  been  joined  in 
the  original  cause,  a  further  replication  must  be  given 
in  the  reTived  suit. 

If  the  original  cause  has  not  been  set  down  for  he^i- 
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ing,  the  original  and  revived  suits  are  set  down  as  one 
cause,  and  under  one  certificate  {Cation  v.  Earl  of  Cv* 
lisle,  5  Madd.  427);  but  if  the  original  cause  hu  been 
set  down  before  abatement,  the  revived  suit  must  be  act 
down  separately,  and  is  considered  as  a  separate  eane 
until  the  decree. 

Order  to  revive  at  Befendanfs  Instanee,"]     In  caiei 
where  a  suit  abates  by  the  death  of  a  sole  plaintiff,  fk 
Court,  upon  motion  of  any  defendant  made  on  notiee 
served  on  the  legal  representative  of  the  deceased  phfr 
tiff,  may  order  that  such  legal  representative  do  levin 
the  suit  within  a  limited  time,  or  that  the  bfll  be:di|* 
missed  (63  order^  May,  1845).    This  order  settles  tte 
conflicting  cases  of  Chowick  v.  Dimes,  3  Beav.  2M; 
Dryden  v.  Walford,  1  You.  &  Col.  625;  Lee  y.  LeSfl 
Hare,  617;   12  Law  J.,  N.  S.,  17.     Where  one^ol 
several  plaintiffs  dies  before  decree,  the  surviving  plaiii- 
tiffs  will  be  ordered  to  revive  the  suit  within  a  giva 
time,  or  that  the  bill  be  dismissed  with  costs  (Adam» 
V.  HaU,  T.  &  R.  258;  Halcombe  v.  Trotter,  9  Jur.  174). 
Upon  the  bankruptcy  of  a  sole  plaintiff,  the  defendants 
should  apply,  on  notice,  that  the  assignees  may  make 
themselves  parties,  or  in  default,  that  the  bill  may  be 
dismissed  (Philips  v.   Goding,  8  Jur.  508;  Htrnting- 
tower  {Lord)  v.  Sherborny  12  Law  J.,  N.  S.,  20;  5  Beav. 
380;  and  see  Fisher  v.  Fisher,  9  Jur.  200). 


Section  8. 


SUPPLEMENTAL    BILL. 


This  may  be  considered  as  an  additional  or  secondary 
bill,  and  is  filed  either  to  obtain  a  farther  discovery  from 
a  defendant;  to  put  new  matter  in  issue,  or  to  add  parties 
to  the  suit,  when  the  procedings  are  in  such  a  stage  that 
the  original  bill  cannot  be  amended.     It  may  be  filed 
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as  well  after  as  before  a  decree;  but  wheneyer  the  same 
end  may  be  obtained  by  amendment,  the  conrt  will  not 
allow  a  supplemental  bill. 

Where  new  parties  are  brought  before  the  court  by 
supplemental  bill,  the  oriG;inal  defendants  need  not  be 
made  parties  to  such  bill,  unless  they  have  an  interest 
in  the  supplemental  matter  {BigneU  v.  Mkins,  6  Madd. 
369;  Janes  v.  Howells,  2  Hare,  342;  12  Law  J.,  N.  S., 
365) ;  neither  is  it  necessary  where  the  bill  is  merely  for 
the  purpose  of  bringing  formal  parties  before  the  court 
as  defendants.  Where  a  female  plaintiff  marries,  and 
files  a  supplemental  bill,  the  defendants  to  the  original 
are  necessary  parties  to  the  supplemental  suit  {Davies  v. 
Price,  9  Jur.  1071). 

Where  a  diefendant,  served  with  a  copy  of  the  bill 
under  the  23rd  order,  August,  1841,  dies,  without  hay* 
ing  appeared,  his  representative  must  be  brought  before 
the  court  by  original  and  supplemental  bill,  and  not  by 
bill  of  revivor  (Hardy  v.  Hull,  8  Jur.  609).  A  supple- 
mental bill  in  aid  of  a  decree,  praying  relief  inconsistent 
with  that  prayed  by  the  original  bill,  was  ordered  to  be 
taken  off  the  file  {Davis  v.  Bluck,  6  Beav.  393;  7  Jur. 
805).  So,  where  a  bill  of  revivor  and  supplement  was 
filed,  stating  new  matter,  which  could  only  be  brought 
before  the  court  by  original  bill,  a  general  aemurrer  was 
allowed  (Bampton  v.  Birchall,  9  Jur.  587):  And  where 
a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
stating  new  facts  discovered,  and  seeking  to  vary  the 
principle  of  the  decree,  was  filed,  without  leave  of  the 
court,  it  was  held  that  the  defendant  might  either  demur 
to  the  bill,  or  move  to  take  it  off  the  file  {Hodson  v.  Ball, 
1  Phil.  177;  11  Sim.  456;  12  Law  J.,  N.  S.,  80;  7  Jur. 
475;  and  see  Toulmin  v.  Copland,  8  Jur.  1160).  A 
supplemental  bill,  however,  filed  after  replication,  and 
without  leave  of  the  court,  stating  matters  which  had 
occurred  prior  to  the  filing  of  the  original  bill,  but  which 
had  only  come  to  the  plaintiff*  s  knowledge  since  replica- 
tion, was  allowed  by  the  court  {Pemberton  v.  Walford, 
12  Law  J.,  N.  S.,  452;  7  Jur.  364).     The  court  draws 
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a  distinction  between  a  case  where  a  plaintifiF  pots  k 
issne  facts  which  happened  prior  to  the  original  InUnd 
in  support  of  the  issue  therein  raised,  and  facts  wU ' 
happened  after  the  original  bill  was  filed  (Rather  Y,Gred 
Western  Railway  Company;  12  Law  J.,  N.  S.,  217;  7 
Jur.  935).  If  a  supplemental  bill  be  irregularly  filed, 
the  proper  course  for  the  defendant  is  to  demur,  if  die 
objection  appear  upon  the  face  of  the  bill;  if  not,  tomoie 
that  the  bill  may  be  taken  of  the  file  {ibid). 

It  is  not  necessary  in  any  supplemental  bill,  to  aet 
forth  any  of  the  statements  in  the  pleadings  in  the 
original  suit,  unless  the  special  circumstances  of  the  cue 
may  require  it  (49  order,  August,  1841). 

The  proceedings  are  conducted  in  a  similar  manner  at 
upon  an  original  billy  but  if  a  replication  in  the  origvui 
suit  has  not  been  filed,  one  replication  is  sufficient^  M 
otherwise  a  fresh  replication  is  necessary.  If  the  mi' 
ginal  cause  has  not  been  heard,  and  the  supplemental 
bill  is  not  for  a  discovery  merely,  the  cause  is  heard  %p» 
the  original  and  supplemental  bill  at  the  same  time.  If 
the  original  cause  has  been  heard  it  must  be  Jurthff 
heard  upon  the  supplemental  matter. 


Section  9. 


BILL  OP  REVIEW. 


A  bill  of  review  is  in  the  nature  of  an  original  bill 
The  object  of  this  bill  is  to  procure  an  examination 
and  reversal  of  a  decree,  made  upon  a  former  bill,  and 
signed  and  inrolled.  It  may  be  brought  upon  error  of 
law  appearing  in  the  body  of  the  decree  itself,  or  upon 
discovery  of  new  matter  (Mit.  pi.  78).  A  bill  of  review 
cannot  be  brought  against  a  decree  taken  by  consent 
{Webb  v.  Webb,  3  Swanst.  658);  neither  can  the  meie 
propriety  of  a  former  decree  be  questioned  by  bill  of 
review  {Haig  v.  Homan,  8  CI.  &  Fin.  321). 

If  the  decree  has  not  been  signed  and  enrolled^  and 
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tt  upon  error  apparent,  the  party  should  petition  for  a 
n-hearing  (Perry  v.  Phillips^  17  Ves.  178);  if  on  new 
ftcts  discovered,  the  remedy  is  by  supplemental  bill 
io  the  nature  of  a  bill  of  review  (Taunff  v.  Keighley^  16 
Vet.  350). 

A  bill  of  review  must  in  general  be  brought  within 
twenty  years  firom  the  date  of  the  decree,  except  when 
the  parties  labour  under  disabilities. 

llie  bill  is  prepared  by  counsel  in  the  usual  way,  and 
thoald  state  the  former  bill, and  the  proceedings  thereon; 
the  decree,  and  the  point  in  which  the  party  exhibiting 
the  bill  conceives  himself  aggrieved  by  it,  and  the  ground 
ef  law,  or  new  matter  discovered,  upon  which  he  seeks 
to  impeach  it.  If  the  original  suit  has  become  abated, 
the  hill  may  be  made  a  biU  of  revivor,  and  if  any  event 
has  happened  which  requires  it,  a  supplemental  bill 
Qaj  be  added. 

If  the  bill  is  brou^t  to  reverse  a  decree  upon  dis- 
eoveiy  of  new  matter,  leave  of  the  court  must  be  ob- 
timed  before  it  can  be  filed;  if  for  error  apparent,  such 
leave  is  not  necessary  {Gould  v.  Tancredy  2  Atk.  534). 
The  application  is  made  by  petition,  and  must  be  sup- 
ported by  an  affidavit  sheunng  the  party*s  rights,  and 
thai  such  nelo  matter  was  not  known  to  him  at  the  time 
the  decree  was  pronounced. 

Before  a  bill  of  review  can  be  filed,  the  party  must 
deposit  with  the  Registrar  ^50  to  answer  costs  (Beam, 
ord.  368),  and  a  certificate  thereof  must  either  be  pro- 
iooed  at  the  time  of  making  the  motion,  or  the  order 
irill  be  made  conditionally.  It  is  also  necessary  that 
the  party  applying  should  have  performed  the  decree, 
nr  must  prove  his  inability  to  do  so,  and  surrender 
lumself  to  prison  until  the  matter  shall  have  been  de- 
termined. 

The  usual  defence  to  this  description  of  bill  is  either 
by  plea  or  demurrer.  If  the  demurrer  is  allowed,  it 
terminates  the  suit.  If  on  new  facts,  and  the  demurrer 
is  overruled,  the  defendant  must  answer  the  bill. 
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Section  10, 
cross  bill. 

A  cross  bill  is  in  the  nature  of  an  original  biU,  andk 
usually  either  for  the  purpose  of  obtaining  a  neoesavf 
discovery,  or  of  giving  a  more  complete  reUef  to  all  me 
parties  in  a  suit.  It  is  brought  by  the  defendant  agaiiMlt 
the  plaintiff  or  a  co-defendant,  to  a  former  pending  \S^ 
touching  the  matter  in  question  in  such  bill.  It  is  &•- 
quently  directed  to  be  brought  by  the  court,  at  die 
time  of  hearing  the  original  cause. 

I%e  proceeding's  on  a  cross  bill  ate  conducted  in  the 
ordinary  manner,  and  the  original  cause  and  the  erm 
cause  are  generally  heard  together^  for  which  purpose 
the  plaintiff^  in  the  cross  cause  is  entitled^  upon  motim 
or  petition,  as  of  course,  to  have  his  cause  advaiMd, 
so  as  to  come  on  for  hearing  with  the  ariginid  cams% 
and  he  is  bound  to  set  his  cause  down  for  heafi»f 
in  the  same  court  in  which  ^the  original  cause  is  sk 
down. 

The  plaintiff  in  a  cross  suit  is  entitled  to  an  order  to 
stay  publication  in  the  original  cause,  until  an  answer 
has  been  filed  to  the  cross  bill.  This  order  is  obtained 
upon  motion,  of  which  notice  must  be  given. 

Where  depositions  had  been  taken  in  a  cross  cause, 
without  leave  of  the  court,  after  publication  had  passed 
in  the  original  cause,  and  which  related  principally  to 
matters  in  issue  in  the  original  cause,  the  court  ordered 
them  to  be  suppressed  {Pascal  v.  Scott,  1  PhiL  1 10;  12 
Sim.  550). 

Where  a  cross  bill  is  filed,  the  plaintiff  in  the  original 
cause  is  entitled  to  have  an  answer  to  his  bill  before  be 
can  be  compelled  to  answer  the  cross  bill  {Harris  v. 
Harris,  Turn.  165).  For  this  purpose  the  plaintiff  tn  ^ 
the  original  suit  must  obtain  an  order,  upon  motion  ef 
petition  as  of  course,  which  allows  him  a  certain  time  . 
to  answer  the  cross  bill,  after  the  defendant  in  the 
original  cause  has  put  in   his  answer  to  the  origind 
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HU,  If  lie  neglects  to  obtain  such  order^  he  may  be 
proceeded  against  by  process  of  contempt,  in  the  usual 
way,  to  enforce  his  answer  to  the  cross  bill. 

Where  a  defendant  in  equity  files  a  cross  bill  against 
the  plaintiflP  in  equity  for  discovery  only,  the  costs  of 
such  bill,  and  of  the  answer  thereto,  are  in  the  discretion 
of  the  court  at  the  hearing  of  the  original  cause  (4 1  order, 
Aug.  1841).  Where  the  plaintiff  in  an  original  cause, 
aft^  putting  in  an  answer  to  a  cross  bill,  dismisses  his 
suit  before  die  hearing,  the  costs  of  the  cross  bill  are 
not  provided  for  by  this  order,  but  the  defendant  to  the 
cross  bill  is  entitled  to  be  paid  his  costs  of  the  answer 
by  the  Tfiaintiff  (JFestfield  v.  Skipworth,  1  Phil.  277  ; 
12  Law  J.,  N.  8.,  431 ;  7  Jnr.  499). 

Where  a  defendant  in  equity  files  a  cross  bill  for  dis- 
covery only  against  the  plaintiff  in  equity,  the  answer 
to  Bodi  cross  bill  may  be  read  and  used  by  the  party 
fiHng  such  cross  bill,  in  the  same  manner,  and  under  the 
sune  restrictions,  as  the  answer  to  a  bill  praying  relief 
*ay  now  be  read  and  used  (42  id.). 


Section  11. 


INFORMATION. 


An  information  follows  the  nature  of  a  bill,  except  in 
style,  and  is  the  proper  proceeding  in  cases  which  con- 
cern the  rights  of  the  crown,  or  of  those  whose  rights 
fbe  crown  takes  under  its  peculiar  protection,  as  the  ob- 
j^  of  a  charity.  It  is  exhibited  in  the  name  of  the 
Attorney-General,  or  Solicitor-General,  as  informant, 
*^d  in  all  cases  not  concerning  the  crown,  as  well  as  in 
^me  concerning  it,  a  relator  is  named,  who  in  reality 
''istains  and  directs  the  suit.  If  the  relator  have  an 
^terest,  he  sustains  the  character  of  plaintiff  also,  and 
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the  pleading  is   then    stifled   an  information  and  biS  - 
(Mit.  pi.  90). 

An  information  is  prepared  in  a  similar  manner  U 
a  hill,  after  which  it  must  be  signed  by  the  Attorney- 
General,  for  which  purpose  counsel  must  certify  that  the 
information  is  proper  for  his  sanction.  The  soUdtw 
must  also  certify  that  the  relator  is  competent  to  pay  the 
costs  of  the  information,  and  that  the  engrossment  is  a 
true  copy  of  the  draft  prepared  by  counsel^  and  there- 
upon the  Attorney-General  signs  the  engrossment,  wUitk 
is  afterwards  filed  in  the  usual  way. 

Although  it  is  immaterial  whether  the  relator  has  or 
has  not  any  interest  in  the  subject-matter  of  an  informft- 
tion,  a  very  brief  statement  of  such  interest  will  not  be 
expunged  as  impertinent  (Attomey^General  v.  Biekards, 
8  Jur.  230). 

If  the  information  is  amended,  it  must  be  sanctioiid^ 
and  signed  by  the  Attorney-General,  otherwise  it  mi^  be 
taken  off  the  file  {Attorney-General  v.  Fellowes,  I  Jac 
&  W.  254;  and  see  Attorney-General  v.  the  Ironwmr 
geri  Co.,  2  Beav.  313). 

Grenerally,  the  relator  in  a  charity  information  is,  up- 
on obtaining  a  decree,  entitled  to  his  costs  as  between 
solicitor  and  client,  and  to  be  paid  the  difference  be- 
tween the  amount  thereof  and  that  portion  of  them  re- 
coTered  from  the  defendants  out  of  the  charity  estate. 
In  special  cases,  he  may  be  entitled  to  his  costs,  charges, 
and  expenses  {Attorney-General  v.  Kerr,  4  Beav.  297)* 
Where  the  defendant  to  a  charity  information  beeaiDC 
insolvent  and  unable  to  pay  the  costs,  they  were  ordered 
to  be  paid  out  of  the  charity  estate  (Attomey-Generaiy' 
Lewis,  9  Jur.  220). 
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CHAPTER  II. 
Particular  Writs. 

Section  1. 

injunction. 

An  mjunctioii  is  a  writ  in  the  nature  of  a  prohibition, 
issuing  ont  of  the  Court  of  Chancery.  Injunctions  may 
be  divided  into  two  classes;  1st,  apeeial  injunctions,  by 
which  parties  are  restrained  from  committing  waste, 
damage,  or  injury  to  the  property  of  others;  and  2nd, 
etmmon  injunctions,  by  which  a  party  is  restrained  from 
proceeding  with  an  action  in  a  court  of  law. 

In  order  to  ground  an  application  for  an  injunction,  it 
is  necessary  that  a  bill  should  have  been  first  filed,  and 
the  writ  must  not  only  be  prayed  for  in  the  prayer  of 
telief,  but  also  in  the  prayer  of  process  {Wood  v.  Beadell, 
3  Sim.  273). 

1.  Special  Injunction, 

When  to  be  applied  for^  A  special  injunction  may 
be  applied  for  at  any  stage  of  the  proceedings,  and  may 
he  obtained  as  well  in  the  vacation  as  in  term,  or  whe- 
ther the  court  be  sitting  or  not  {Temple  v.  Bank  of 
Rigland,  6  Ves.  770).  If  appHed  for  in  the  long  vaca- 
tion, after  the  court  has  risen,  the  plaintiff  must  present 
^  petition,  containing  the  substance  of  the  bill,  and  sup- 
ported by  an  affidavit. 

Bow  applied  for.']    The  special  injunction  is  in  some 
p^s  granted  on  an  ex  parte  application,  while  in  others 
^t  is  necessary  to  serve  the  defendant  vnth  notice  of 
l2 
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motion.  When  the  grievance  sought  to  be  restrained  is 
very  pressing,  the  injunction  may  be  applied  for  upon  a 
certificate  of  the  bill  having  been  filed^  and  an  affidavit 
verifying  the  statements  in  the  bill^  without  either  serr- 
ing  the  defendant  with  subpoena  to  appear  or  notice  of 
motion.  In  cases  of  less  urgency,  the  court  wiU  grant 
the  injunction  before  answer,  but  will  require  the  de-' 
fendant  to  be  served  with  notice  of  motion. 

Every  apptication  for  a  special  injunction  before  an- 
swer, except  in  an  interpleader  suit,  must  be  supported 
by  an  affidavit  verifying  the  statements  in  the  bill.  The 
affidavit  is  usually  made  by  one  of  the  plaintiffs,  but 
may  be  sworn  to  by  any  person  acquainted  with  the 
facts.  It  must  not,  however,  be  sworn  until  after  the 
bill  has  been  filed. 

After  the  defendant  has  filed  his  answer,  the  plaintiff 
is  not  entitled  to  read  affidavits  to  contradict  sach 
answer  upon  a  motion  for  an  injunction  {Barwell  v.  Bar- 
well,  12  Law  J.,  N.  S.,  9;  7  Jur.  272;  Lloyd  v.  Joi- 
kinsy  4  Beav.  230);  and  this  rule  is  the  same,  whether 
notice  of  the  motion  be  given  before  the  answer  is  put 
in,  or  afterwards  {Manser  v.  Jenner^   2   Hare,  600). 
But  affidavits  may  be  read  after  answer  filed,  where  their 
contents  are  confined  to  statements  in  the  bill  left  unno- 
ticed by  the  answer  {Morgan  v.  Goode,  3  Mer.  10; 
Wame  v.  Smith,  13  Law  J.,  N.  S.,  201).     Affidatits 
filed  after  the  answer  to  an  original  bill,  and  before  the 
answer  to  an  amended  bill,  may  be  read  in  opposition 
to  the  answer  to  the  amended  bill,  but  not  so  as  to  the 
answer  to  the  original  bill;  and  in  such  case  the  second 
answer  is  treated  as  an  affidavit  {Maden  v.  Feevers,  5 
Beav.  503;   12  Law  J.,  N.  S.,  38).     So,  where  affi- 
davits were  filed  both  before  and  after  answer,  it  was 
held  that  the  answer  could  only  be  treated  as  an  affidatit 
(Gardner  v.  M'Cutcheon,  4  Beav.  534). 

If  the  injunction  is  applied  for  before  answer,  the  bill 
having  been  prepared  and  fled  in  the  usual  way,  make 
a  brief  thereof  and  of  the  affidavit,  and  hand  it  to  com' 
sel,  who  will  thereupon  make  the  motion  ;  after  which, 
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'if  the  order  is  granted^  attend  the  Registrar  of  the  day 
with  the  the  office  cofy  affidavit ^  and  also  a  certificate 
iksi  the  bill  is  JUed,  which  is  obtained  of  the  Record 
snd  Writ  Clerk  in  whose  division  the  suit  is,  and  for 
which  you  pay  4s.y  and  he  will  thereupon  draw  up  the 
order.  Pay  him  21,  10*.  The  order  must  afterwards 
he  entered  with  the  Entering  Clerk,  in  the  usual  way. 

Notice  of]  Immediately  the  court  has  pronounced 
an  order  for  an  injunction,  if  the  matter  is  very  urgent, 
the  plaintiff  may  serve  the  parties  enjoined  with  a  notice 
in  writing,  stating  that  an  injunction  has  been  granted, 
and  that  it  will  be  sealed  and  served  as  soon  as  it  can  be 
passed  through  the  offices  (see  Form,  p.  75,  Appendix), 
or  a  copy  of  the  minutes  of  the  order,  signed  by  the 
Registrar,  may  be  served  personally,  at  the  same  time 
shewing  the  original,  either  of  which  will  be  sufficient  to 
stop  the  defendant's  proceedings,  provided  the  plaintiff 
loses  no  time  in  serving  the  injunction  (Fan  Sandau  v. 
fiMe,  2  J.  &  W.  264). 

How  prepared  and  issued,"]  Having  obtained  the 
order,  the  next  step  is  to  prepare  the  writ.  This  duty 
is  to  be  performed  by  the  solicitor  (16  order,  Oct.  1842). 
Tte  writ  is  to  be  sealed  by  the  Clerk  of  the  Records 
and  Writs,  who  is  to  ascertain  that  it  is  correct,  and 
that  the  party  presenting  it  to  be  sealed  is  entitled  to 
sue  out  the  same  (4  id,)  It  must  also  be  indorsed  with 
the  solicitor's  name  and  address,  in  the  same  manner  as 
previously  directed  with  respect  to  a  bill  (17  id,)  Pre- 
pare the  writ  {see  form,  p.  52,  Appendix),  which  must 
he  engrossed  on  parchment  in  words  at  length;  after 
which,  a  docquet  thereof,  which  is  an  abbreviated  copy  on 
brief  paper,  must  be  made.  Take  the  writ,  docquet,  and 
order  to  the  Clerk  of  the  Records  and  Writs  in  whose 
^vision  the  suit  may  be,  and  he  will  seal  the  writ  and 
file  the  docquet  and  order.     Pay  him  \l.  lOs, 

Service  of.]    Each  party  enjoined  must  \)^  ^«t^^^ 
fitb  a  copy  of  the  writ.  These  copies  8l[io\x\4\>^N^TiXXfc\!L 
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at  length  on  brief  paper,  and  carefiillj  examined,  after 
which  they  mast  be  served  upon  the  defendants  penon- 
aHlj,  and  at  the  same  time  the  original  writ  should  be 
produced.  A  memorandum  of  the  service  should  after- 
wards be  made  on  the  back  of  the  ¥nrit.'  Where  a  dtt- 
fendant  could  not  be  found,  service  of  the  imunc! 
upon  his  soUcitor  was  ordered  (Kirkman  y.  Hontmr,  6 
Beav.  400;   12  Law  J.,  N.  S.,  336). 

How  dissolved,']  In  order  to  dissolve  a  special  in- 
junction, the  defendant  must  serve  the  plaintiff's  soli- 
citor with  notice  of  motion.  Where  an  equitable  claim- 
ant obtaijis  an  injunction  against  the  stakeholder  and  the 
other  claimant,  if  the  stakeholder  move  to  dissolve,  he 
should  serve  both  claimants  with  notice  {Service  v.  (7a»- 
taneda,  9  3wc.  367). 

The  defendant  may  either  move  on  affidavits  in  op{M>- 
sition  to  those  filed  bj  the  plaintiff,  or  he  may  wait 
until  he  has  filed  his  answer,  and  then  move  on  the 
merits  therein  disclosed.  An  affidavit  filed  simnl- 
taneously  with  or  after  an  answer  is  put  in,  cannot  be 
read  in  support  of  an  application  to  dissolve  an  injunc- 
tion {BarweU  v.  Brooke  7  Jur.  364;  12  Law  J.,  N.S^ 
457).  Exceptions  to  an  answer  for  impertinence  can- 
not be  shewn  as  cause  against  dissolving  a  special  in- 
junction {Simeon  v.  Davies,  12  Sim.  46). 

2.  Common  Injunction, 

When  to  be  applied  for.']  As  soon  as  the  plaintiff 
has  filed  his  bill  and  served  a  subpoena  in  the  usual 
way,  he  is  entitled  to  the  common  injunction,  upon  the 
default  of  the  defendant  either  in  not  appearing,  in  not 
answering,  or  if  his  answer  be  filed,  upon  the  matter 
therein  confessed,  and  sometimes  upon  the  special  cir- 
cumstances of  the  case. 

The  injunction  may  be  applied  for  on  any  day,  in  or 

out  of  term,  on  which  the  court  is  sitting  {Earl  of 

Chesterfield  y.  Bond,  2  Beav.  263);  and  the  application 

may  be  made  even  in  tlie  lon^  N«ifi».^o\i)  «!^\  ^  >^<t 
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coortshaye  risen  {Lane  t.  Barton,  1  Phil.  363;   13  Law 
J.,  N.  S.,  25). 

For  want  of  Appearance.']  The  plaintiff  in  a  bill 
prajing  an  injunction  to  stay  proceedings  at  law  is  en- 
titled, as  of  coarse,  on  motion  or  petition,  and  without  an 
attachment,  to  the  common  injunction  for  want  of  ap- 
pearance, if  a  defendant  has  not  appeared  in  person  or 
hj  his  own  solicitor  on  or  after  the  expiration  of  eight 
days  firom  the  service  of  the  subpoena  (59  order,  May, 
1845),  if  no  injunction  has  been  preyiously  obtained  (16 
id.  art.  3). 

For  this  purpose,  prepare  an  affidavit  of  service  of 
ike  euhposna  (see  form,  p.  17,  Appendix),  which  must 
be  filed,  and  an  office  copy  obtained  in  the  usual  way  ; 
after  which,  a  certificate  that  no  appearance  has  been 
entered  is  procured  of  the  Clerk  of  Records  and  Writs, 
or  the  fact  verified  by  affidavit ;  and  upon  these  being 
handed  to  counsel,  together  with  a  motion  paper,  ''  To 
move  for  the  common  injunction  to  restrain  proceedings 
at  law,  for  want  of  appearance,'*  he  will  hand  them  in 
to  the  Registrar,  and  thereupon  the  order  is  drawn  up 
and  entered  in  the  usual  manner  (see  <<  Motions'*).  The 
fee  to  counsel  is  halfa-guinea. 

For  want  of  Answer.]  The  plaintiff  in  a  bill  praying 
an  injunction  to  stay  proceedings  at  law  is  entitled,  as 
of  course,  on  motion  or  petition,  and  without  an  attach- 
ment, to  the  common  injunction  for  want  of  answer,  if 
a  defendant  is  in  default  for  want  of  answer  on  or  after 
the  expiration  of  eight  days  from  the  day  on  which  an 
appearance  was  entered  by  or  for  him  (59  order,  May, 
1845).  The  eight  days  are  reckoned  exclusive  of  the 
day  of  entering  the  appearance  (11  id.)  If  a  plea  or 
demurrer  be  filed  within  the  eight  days,  the  injunction 
cannot  be  applied  for  until  the  plea  or  demurrer  be  dis- 
posed of  (16  id.  art.  11;  Cousins  v.  Smith,  13  Ves. 
164). 

In  this  case,  prepare  a  motion  paper,  "  To  move  for 
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the  common  injunction  to  restrain  proceeding  at  lew,  ik  ' 
defendant  having  omitted  to  put  in  his  answer,  pkt^  m  * 
demurrer  in  due  time,'  and  hand  it  to  counsel.  Unkr 
the  old  practice,  a  memorandum  of  the  date  of  es* 
tering  the  appearance^  indorsed  on  the  brief  was  ssf' 
ficient;  but  perhaps  it  may  he  as  well  to  be  prepared 
with  a  certificate  thereof  and  that  no  plea,  answer,  sr 
demurrer  has  been  filed,  which  is  obtained  from  (ke 
Clerk  of  the  Records  and  Writs.  The  motion  is  then 
made,  and  the  order  drawn  up,  as  previously  direetei, 
and  the  fee  to  counsel  is  the  same. 

In  case  an  injunction  to  stay  proceedings  at  kw 
shall  be  prayed  for  by  the  bill,  and  shall  either  not  be 
obtained,  or  having  been  obtained,  shall  have  been  dis- 
solved upon  the  merits  stated  in  the  answer,  and  the 
plaintifF  shall  afterwards  amend  his  bill,  and  the  de- 
fendant shall  not  plead,  answer,  or  demur  to  the  amended 
bill  within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled  to  move  for  an  injunction,  upon  affidatit 
of  the  truth  of  the  amendments  (3  order,  9th  Maj, 
1839;   16  order.  May,  1845,  art.  36). 

On  the  Merits.']  If  the  defendant  files  his  answer 
within  eight  days  after  appearance,  and  is  not  in  con- 
tempt for  want  of  answer,  the  plaintiff  must  move  for  the 
injunction  upon  the  merits  disclosed  by  the  answer.  In 
this  case  the  order  is  applied  for  on  special  motion,  noUee 
of  which  must  be  served  on  the  defendant* s  solicitor,  and 
counsel  are  furnished  vnth  briefs  of  the  pleadings,  and 
the  right  of  the  plaintiff  to  such  injunction  is  argued  in 
court  by  counsel  on  both  sides. 

How  prepared.]  Having  obtained  the  order,  the 
next  thing  necessary  is  to  prepare  the  writ  and  docquet. 
This  is  done  in  a  similar  manner  as  previously  directed 
vnth  respect  to  a  special  injunction  {see  form,  p.  53, 
Appendix),  and  upon  your  producing  the  order  to  the 
Record  and  Writ  Clerk,  he  will  seal  the  writ  and  file 
the  docguet  and  order.     Pay  him  £1. 
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Service  qf,"]  As  soon  as  the  injunction  is  obtained, 
it  should  be  served  personally  upon  the  party  enjoined, 
and  upon  the  attomey-at-law,  and  at  the  same  time  the 
original  writ  should  be  produced. 

Ejfi^ect  of,']  If  the  injunction  is  obtained  before  a 
declaration  has  been  delivered,  it  restrains  all  proceed- 
ings at  law  (Mills  v.  Cobby,  1  Mer.  3;  Marsack  v. 
Bailey y  2  Sim.  &  S.  577).  If  a  declaration  has  been 
delivered^  it  only  restrains  execution,  and  the  defend- 
ant may  demand  a  plea  and  proceed  to  judgment,  if 
in  a  condition  to  do  so  {Earmhaw  v,  Thomhill,  18 
Ves.  488). 

To  stay  Trial.']  As  soon  as  the  plaintiff  has  obtained 
the  order  for  the  common  injunction,  if  the  defendant 
still  neglects  to  put  in  his  answer,  an  order  may  be 
obtained  to  extend  the  injunction  to  stay  the  trial  of  the 
action  at  law.  This  order  must  be  obtained  by  sepa- 
rate motion,  as  an  injunction  to  stay  execution  and  trial 
cannot  be  granted  on  one  motion  {Wright  v.  Braine,  3 
Bro.  C.  C.  87). 

The  court  granted  an  order  to  extend  the  injunction, 
notwithstanding  the  trial  at  law  was  to  take  place  in 
three  or  four  days,  and  the  defendant  offered  to  under- 
take to  file  his  answer  previously  to  the  trial  commenc- 
ing (Par^ricfJ^e  v.  Comings,  7  Jur.  1122);  but  where  the 
application  was  made  only  on  the  commission  day  of  the 
assizes  at  which  the  action  was  to  be  tried,  and  the 
plaintiff  had  been  guilty  of  great  delay  in  filing  his 
bill,  the  order  was  refused  {Stokes  v.  TFilson,  12  Sim. 
91). 

Although  the  cases  have  hitherto  been  contradictory 
on  the  point,  it  appears  now  to  be  settled,  that  where  the 
defendant's  answer  is  reported  insufficient,  and  the 
plaintiff  thereupon  obtains  an  order  to  amend  and  for 
the  defendant  to  answer  the  amendments  and  exceptions 
together,  the  plaintiff  is  not  only  entitled  to  the  com- 
mon injunction,  but  that  an  order  to  extend  such  injunc^ 
l3 
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tion  to  stay  trial  may  also  be  obtained;  and  this  Dot- 
withstanding  the  amended  bill  has  not  been  filed  {Stnl' 
ford  V.  Lewis,  13  Law  J.,  N.  S.,  385;  8  Jnr.  484; 
Goddard  v.  Smith,  13  Law  J.,  N.  S.,  334;  8  Jur. 
505). 

The  application  must  be  supported  by  an  affidaTiti 
stating  that  the  plaintiff  cannot  safely  proceed  to  trill 
of  the  action  until  the  defendant's  answer  is  put  in. 
The  afSidavit  should  be  made  by  the  plaintiff,  or  a  rat 
ficient  reason  must  be  given  why  he  does  not  make  it 
{Spalding  y.  Keelyy  7  Sim.  377).  The  application  iriH 
not  be  granted  if  it  appears  from  the  pleadings,  contrary 
to  the  affidavit,  that  the  discovery  will  not  assist  the  de- 
fendant at  law  in  his  defence  to  the  action  {Ashby  t. 
JacksoUy  6  Beav.  336). 

The  order  is  obtained  on  special  motion^  notice  of 
which  must  bejerved  on  the  defendants  solicitor;  after 
which,  an  affidavit  must  be  prepared  (see  form,  p,  20, 
Appendix)  and  filed,  and  an  office  copy  procured;  ami^ 
upon  counsel  being  instructed,  the  motion  is  heard,  and 
the  order  drawn  up,  in  the  usual  way.  Copies  of  the 
order  should  be  served  on  the  defendant  and  his  attor- 
ney ;  but  no  further  injunction  is  issued  upon  the  order. 
It  is  sufficient  if  the  affidavit  be  filed  on  the  day  before 
the  motion,  as  the  affidavit  cannot  be  answered  {Jonei 
v. ,  8  Ves.  46). 

How  dissolved.']  As  soon  as  the  defendant  has  filed 
his  answer,  he  is  entitled  to  an  order  nisi  to  dissolve  the 
injunction.  But  he  is  not  entitled  to  this  order  upon 
filing  a  plea  (fVroe  v.  Clayton,  10  Sim.  185);  nor  alter 
exceptions  to  the  answer  have  been  filed  (Howes  v. 
Howes,  1  Beav.  197).  It  is  irregular  to  move  specially 
to  dissolve  the  injunction;  but  an  order  nisi  should  be 
obtained,  and  afterwards  made  absolute  {Bordinave  v. 
Wadeson,  8  Jur.  1063). 

The  order  nisi  may  be  obtained  upon  petition  as  well 
as  by  motion  (23  order,  1828).  The  injunction  may  be 
dissolved  in  the  long  vacation;  and  the  motion  may  be 


COMMON  INJUNCTION.  227 

m  any  day,  as  well  in  term  as  vacation  (Fielding 
es,  4  Madd.  393;  Lane  t.  Barton,  1  Phil.  363; 
V  J.,  N.  S.,  25). 

he  order  is  applied  for  by  motion,  prepare  a  hand 
"  To  move  for  an  order  to  dissolve  the  common 
ion,  the  defendant  having  put  in  a  full  and  per- 
swer  to  the  plaintiff  ^ s  bill,  and  thereby  denied  the 
equity  thereof r  Give  this  to  counsel,  toith  a 
Unea  fee,  and  he  will  thereupon  hand  it  in  to 
gistrar  ;  after  which,  draw  up  the  order  and  en- 
In  the  usual  way.  If  done  by  petition,  see  Form 
ippendix.  A  copy  of  the  order  must  afterwards 
ed  on  the  plaintiff's  solicitor,  two  clear  days  at 
efore  the  day  up<m  which  cause  is  to  be  shewn 
ier,  1828). 

;he  day  named  in  the  order,  the  defendant  may 
as  of  course,  to  make  the  order  nisi  absolute, 
will  be  ordered  accordingly,  unless  the  plaintiff 
3  by  counsel  and  shews  insufficiency  or  imper- 
in  the  answer  as  cause,  or  undertakes  to  shew 
>n  the  merits  why  the  injunction  should  not  be 
3d.  This  is  merely  a  half  guinea  motion.  If  the 
\s  granted,  draw  it  up  with  the  Registrar  and 
?  in  the  usual  way  (see  '*  Motions*').  It  is  not 
ry  to  serve  this  order  on  the  opposite  party.  If 
intiff  neglects  to  appear  on  the  motion,  an  off  da- 
ervice  of  the  order  nisi  must  be  made  and  filed 
tn,  p.  17,  Appendix),  and  an  office  copy  producea 

re  the  plaintiff  amends  his  bill  pursuant  to  the 
rder.  May,  1845,  the  defendant  may  thereupon, 
bough  he  may  not  have  put  in  his  answer  to  such 
;he  amendments  thereof,  move  the  Court,  on  no- 
dissolve  the  injunction,  on  the  ground  that  such 
imended  does  not,  even  if  the  amendments  be 
ititle  the  plaintiff  thereto  (60  order.  May,  1845). 

nng  cause  against  Dissolving,"]  The  plaintiff 
LOW  exceptions  for  insufficiency,  impertinencci 
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or  scandal  in  the  answer,  or  merits  therein  disclosed^ 
as  cause  against  dissolving  the  injunction. 

If  exceptions  for  insufficiency  are  shewn  as  cause, 
the  order  directs  a  reference  to  the  Master  to  look  into 
the  plantiff's  hill,  the  defendant's  answer,  and  the 
plaintiff's  exceptions  thereto,  and  certify  whether  the 
defendant's  answer  is  sufficient  in  the  points  excepted  to 
or  not.  In  this  case,  the  plaintiff  must  obtain  the  Mas- 
ter's report  upon  the  exceptions  within  four  days  after 
the  date  of  the  order  of  reference,  otherwise  the  injunc- 
tion is  dissolved  (16  order,  May,  1845,  art.  28). 

To  shew  impertinence  in  the  answer  as  cause,  which 
the  plaintiff  may  do  at  any  time  before  the  order  nisi  to 
dissolve  is  made  absolute,  he  takes  exceptions  and  refers 
the  same,  and  instructs  counsel,  on  a  motion,  as  of  course, 
to  shew  them  as  cause. 

If  the  plaintiff  shews  cause  upon  the  merits,  he  in- 
structs counsel  upon  a  motion-paper  to  appear  and  ^ve 
the  undertaking,  and  a  day  is  fixed  by  the  court  fi» 
shewing  cause,  but  no  order  is  drawn  up.  Each  party 
then  prepares  a  brief  of  the  pleadings,  with  which  coun- 
sel should  be  furnished  in  sufficient  time  to  be  prepared 
to  argue  the  matter  on  the  day  fixed  for  shewing  cause, 
which  is  usually  the  next  motion  or  seal  day. 

Breach  o/.']  If  a  party  is  guilty  of  a  breach  of  an 
injunction,  the  adversary  may  either  move,  as  of 
course,  for  an  order  nisi  against  him,  or  give  notice  of 
motion  that  he  may  stand  committed  (Angerstein  v. 
Hunt,  6  Ves.  488).  The  order  nisiy  or  the  notice  of 
motion,  must  be  served  personally,  and  the  original  in- 
junction should  be  in  court  at  the  time  of  making  the 
motion.  If  an  order  absolute  is  obtained,  it  i*  draufl^ 
up  in  the  usual  way  {see  Chapter  3,  ^^ Motions'*);  after 
which  it  is  handed  to  the  messenger  of  the  court,  who 
procures  the  Lord  Chancellors  warrant,  and  thereupon 
the  party  will  be  committed  to  prison. 

The  common  injunction  having  been  obtained  for 
want  of  answer,  which  was  afterwards  extended  to  stay 
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trial,  the  plaintiff  at  law  subsequently  applied  to  a  judge 
ind  obtained  an  order  to  change  the  venue  of  the  cause 
the  trial  of  which  had  been  stayed,  this  was  held  to 
lie  a  breach  of  the  injunction  {Parrienta  v.  Bensusen, 
7Jur.618). 


Section  2. 


NE    EXEAT    REGNO. 


Nature  ofJ]  The  writ  of  ne  exeat  regno  was  origin- 
ally a  prerogative  writ^  appUcable  only  to  the  purposes 
of  state  (Bea.  Ord.  ch.  30).  It  has,  however,  of  late 
become  a  part  of  the  ordinary  process  of  the  court,  and 
may  be  considered  as  a  species  of  equitable  bail. 

When  granted."]  This  writ  is  granted  in  those  cases 
in  which  the  plaintiff  is  apprehensive  that  the  defendant 
is  about  to  leave  the  kingdom,  for  the  purpose  of  avoid- 
ing the  process  of  the  court. 

It  can  only  be  obtained  when  the  plaintiff  has  an 
equitable  demand,  except  in  the  case  of  an  order  for 
alimony,  and  then  only  for  arrears  and  costs  actually 
due  {Dawson  v.  Dawson,  7  Ves.  173),  or  for  a  sum  due 
upon  the  balance  of  an  account  {Jones  v.  Sampson, 
8  Ves.  593).  The  demand  must  be  clear,  and  a  money 
demand  {Cook  v.  Ravie,  6  Ves.  283),  and  actually  due 
{Blaydes  v.  Calvert,  2  J.  &  W.  21 1). 

How  applied  forJ]  The  writ  may  be  applied  for  at 
any  period  of  the  suit,  and  even  before  the  defendant 
has   been   served  with   a  subpoena  {Russell  v.  Ashy, 

5  Ves.  96).  It  cannot,  however,  be  apjilied  for  until 
a  bill  is  filed  {Anon.,  6  Madd.  276).  It  may  be  granted 
although  not  prayed  for  by  the  bill  {Moore  v.  Hudson, 

6  Madd.  218);  but  if  there  is  sufficient  ground  for 
praying  the  writ  at  the  time  of  filing  the  bill,  it  should 
be  prayed  for  {Sharp  v.  Taylor,  11  Sim.  50).     The 
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plaintiff,  however,  must  Dot  pray  the  writ  upon  specula- 
tion; and  if,  after  filing  the  bill,  he  becomes  acquaintal 
with  facts  which  entitle  him  to  the  writ,  he  may  obtan 
it  upon  an  affidavit  of  the  facts,  although  not  prayed  ftr 
by  the  bill,  and  without  filing  a  supplemental  bill  (jB^ 
ned  V.  Lainff,  12  Law  J.,  N.  S.,  377;  7  Jur.  383; 
Whitehead  v.  Bennett,  10  Jur.  3).  It  may  be  api^Jki 
for  upon  an  ex  parte  application  of  the  plaintiff  (EUM 
V.  Sinclair,  Jac.  545),  either  by  petition  or  motion;  and 
although  the  defendant  may  have  appeared,  it  is  not  ne- 
cessary to  serve  him  with  notice  (ibid.) 

The  application  must  be  supported  by  an  affidavit 
verifying  the  material  allegations  in  the  bill  (ibid,), 
which  must  be  as  positive  as  to  the  equitable  debt  as  an 
affidavit  of  legal  debt  to  hold  a  defendant  to  bail  at  kw 
(Jackson  Y.  Petrie,  10  Ves.  165).  An  affidarit  as  to 
belief,  founded  upon  the  report  of  an  accountant,  wts, 
under  the  circumstances,  held  insufficient  (fFhiteheadi. 
Bennett,  supra).  It  must  also  be  positive  as  to  the  in- 
tention to  quit  the  kingdom,  or  declarations  to  that  efifect 
(Etches  V.  Lance,  7  Ves.  417);  but  it  is  not  necessary 

that  it  should  be  made  by  the  plaintiff  (Collinson  v. , 

19  Ves.  393).  When  the  debt  appears  upon  the  Mas- 
ter's report  or  by  admissions  in  the  answer,  the  affidavit 
is  unnecessary  (Boddam  v.  Hetherington,  5  Ves.  91). 
The  affidavit  should  not  be  sworn  until  after  the  bill  is 
filed  (Anon.,  6  Madd.  276). 

The  bill  having  been  filed  in  the  usual  way,  prepare 
an  affidavit  verifying  the  material  allegations  thereof^ 
which  must  be  filed,  and  an  office  copy  procured ;  after 
which,  obtain  of  the  Clerk  of  the  Becords  and  Writs  a 
certificate  of  bill  filed,  for  which  you  pay  As.  A  brief 
of  the  bill,  affidavit,  and  of  the  defendants  answer,  if 
filed,  must  then  be  made  and  handed  to  counsel,  who  wiU 
thereupon  move  the  Court,  and  if  the  order  is  granted  it 
is  drawn  up,  passed,  and  entered  in  the  usual  way  (see 
"  Motions*'). 

How  prepared  and  issued.']    The  order  having  been 
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obtained,  the  next  thing  is  to  prepare  the  writ.  This  is  in 
litare  to  be  prepared  by  the  solicitor  (1 6th  order,  26  Oct. 
1842).  It  must  be  sealed  by  the  Clerk  of  the  Records 
nd  Writs  (4th  id.),  and  must  be  indorsed  with  the 
wlicitor's  name  and  address  (1 7th  id,),  as  previously  di- 
rected with  respect  to  a  bill.  Obtain  a  writ  at  the  law 
tiationer*9,  and  fill  it  in  as  in  Form,  p,  53,  Appendix, 
md  wtake  the  necessary  indorsement ;  after  which,  pre- 
psre  a  prtBcipe  on  a  slip  of  paper  (see  Form,  p.  54,  Jp- 
fendix).  Take  the  writ,  order,  and  pr€Bcipe  to  the  Clerk 
of  the  Records  and  Writs  in  whose  division  the  suit  may 
U,  and  upon  satisfying  himself  that  they  are  correct, 
ht  will  seal  the  writ  and  file  the  praecipe  and  order, 
Fsy  him  S\ .  The  writ  is  afterwards  forwarded  to  the 
Aeriff^of  the  county  into  which  it  issues,  by  whom  it  is 
executed. 

The  court  will  not  grant  an  order  to  amend  the  bill 
widiout  prejudice  to  a  writ  of  ne  exeat  regno  (Grant  v. 
Grant,  2  Sim.  14);  but  when  the  amendments  do  not 
tubstantially  alter  the  plaintiff's  case,  they  will  not  fur- 
nisha  ground  for  discharging  the  writ  (ibid.  5  Russ.  189). 


Section  3. 
distringas  on  stock. 

By  the  5  Vict.  c.  5,  whereby  the  equity  jurisdiction 
of  the  Court  of  Exchequer  is  transferred  to  the  Court  of 
ChaDcery,  it  is  enacted,  that  it  shall  be  lawful  for  the 
Court  of  Chancery,  upon  the  application  of  any  party 
interested,  by  motion  or  petition,  in  a  summary  way, 
mthout  bill  filed,  to  restrain  the  Goremor  and  Com- 
pany of  the  Bank  of  England,  or  any  other  public  com- 
Mmy,  whether  incorporated  or  not,  from  permitting  the 
Tansfer  of  any  stock  in  the  public  funds,  or  any  stock 
>r  shares  in  any  public  company,  which  may  be  stand- 
3g  in  the  name  or  names  of  any  person  or  personS)  or 
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body  politic  or  corporate,  in  the  books  of  the  Goverooc 
and  Company  of  the  Bank  of  England,  or  in  the  boob 
of  any  such  public  company,  or  from  paying  any  difi- 
dend  or  dividends  due  or  to  become  due  thereon ;  aal 
every  order  of  the  said  Court  of  Chanceiy  upon  audi 
motion  or  petition  as  aforesaid,  shall  specif  the  amoonl 
of  the  stock  or  the  particular  shares  to  be  affected 
thereby,  and  the  name  or  names  of  the  person  or  pe^ 
sons,  body  politic  or  corporate,  in  which  the  same  M 
be  standing  :  Provided  always,  that  the  said  Court  ft 
Chancery  shall  have  full  power,  upon  the  application  of 
any  party  interested,  to  discharge  or  vary  such  order, 
and  to  award  such  costs,  upon  such  appUcation,  as  to 
the  said  court  shall  seem  fit  (sec.  4).     The  restraining 
order  will  not  be  granted,  except  upon  an  affidavit  shew- 
ing special  grounds  (Ex  parte  Field,  1  You.  &  Col.  1). 
In  order  to  sustain  an  injunction  granted  under  tlus 
section,  the  party  must  proceed  to  file  a  bill  within  doe 
time  afterwards  (Re  5  Fiat,  c.  5,  and  Marquis  of  Hert- 
ford, 1  Hare,  584;   8  Jur.  71).     The  order  continues 
in  force  until  discharged,  notwithstanding  a  bill  be  filed 
for  the  same  purpose  (Re  Marq,  Hertford,  1  Phil.  203). 
By  the  5  th  section  it  is  enacted,  that  in  the  place 
and  stead  of  the  writ  of  distringas,  as  the  same  has 
been  heretofore  issued  from  the  said  Court  of  Exche- 
quer, a  writ  of  distringas  in  the  form  set  out  in  the  first 
schedule  to  this  act  shall  be  issuable  from  the  Court  of 
Chancery,  and  shall  be  sealed  at  the  Subpoena  Office, 
and  that  the  force  and  effect  of  such  writ,  and  the  prac- 
tice under  or  relating  to  the  same,  shall  be  such  as  is 
now  in  force  in  the  said  Court  of  Exchequer :  Provided, 
nevertheless,  that  such  writ,  and  the  practice  under  or 
relating  to  the  same,  and  the  fees  and  allowances  in 
respect  thereof,  shall  be  subject  to   such   orders  and 
regulations  as  may  under  the  provisions  of  this  act,  or 
of  any  other  act  now  in  force,  or  under  the  general  au- 
thority of  the  Court  of  Chancery,  be  made  with  refer- 
ence to  the  proceedings  and  practice  of  the  said  Court 
of  Chancery. 
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The  remedies  under  the  4th  and  5th  sections  of  this 
act  are  cumulative,  and  consequently  a  party  who  has 
Bued  out  a  distringas  under  the  5th  section  is  not  pre- 
cluded from  afterwards  applying  for  an  injunction  under 
the  4th  section  {Ex  parte  Marquis  of  Hertford^  1  Phil. 
129;  1  Hare,  584). 

Hew  prepared  and  issued.']  On  the  1 7th  November, 
1841,  certain  orders  were  issued  for  the  purpose  of  regu- 
lating the  practice  of  distringas  on  stock,  under  the 
foregoing  act.  By  the  first  of  these  it  is  ordered,  that 
my  person  or  persons,  claiming  to  be  interested  in  any 
stock  transferable  at  the  Bank  of  England,  standing  in 
the  name  or  names  of  any  other  person  or  persons,  or 
l)ody  politic  or  corporate,  in  the  books  of  the  Governor 
md  Company  of  the  Bank  of  England,  may  by  his  or 
their  solicitor  prepare  a  writ  of  distringas  pursuant  to 
the  said  act,  in  the  form  set  out  in  the  first  schedule  to 
the  said  act,  and  may  present  the  same  for  sealing  at 
the  Subpoena  Office. 

By  the  2nd  id.  it  is  ordered,  that  upon  the  present- 
ment of  such  writ  for  sealing,  and  on  leaving  with  the 
patentee  of  the  Subpoena  Office  an  affidavit,  duly  sworn 
by  the  person,  or  one  of  the  persons  applying  for  such 
init,  or  his  solicitor,  before  one  of  the  Masters,  or 
IVIasters  Extraordinary  of  this  court,  in  the  form  set 
3ut  at  the  foot  of  these  orders,  the  same  writ  shall  (in 
jonformity  with  the  orders  of  this  court  for  issuing  and 
sealing  writs  of  subpoena)  be  forthwith  sealed  with  the 
seal  of  the  Subpoena  Office;  and  such  writ,  when  sealed, 
shall  have  the  same  force  and  validity  as  the  writ  of 
distringas  heretofore  issued  out  of  the  Court  of  Ex- 
chequer. 

The  form  of  affidavit,  however,  prescribed  by  the  fore- 
going order,  was  subsequently  altered  by  the  order  of 
the  10th  Dec.  1841,  by  which  it  is  ordered  to  be  in  the 
form  following:  — 

A.  B.  (the  name  of  the  party  or  parties  in  whose  be- 
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half  the  writ  is  9ued)  v.  the  Governor  and  Company  of 
the  Bank  of  England. 

I, ,  of i  do  solemnly  swear,  that  aoooidiH    ^^ 

to  the  best  of  my  knowledge,  information,  and  bdie(  1 
am  (or,  if  the  affidavit  is  made  by  the  wUeitor,  A.  B, 

of ,  is)  beneficially  interested  in  the  stock  hen' 

after  particularly  described,  that  is  to  say  (here  ipeef/jj 
the  amount  of  the  stock  to  be  qfi^ected  by  the  writ,  id 
the  name  or  names  of  the  person  or  persons,  or  ksif 
politic  or  corporate,  in  whose  name  or  names  the  sam 
shall  be  standing). 

Prepare  and  swear  an  affidavit  in  the  usual  wsfi 
after  which  obtain  a  writ,  which  may  be  had  at  the  Im 
stationer's,  and  fill  it  in  as  in  Form,  p.  57 y  Apptisi' 
Take  the  writ  and  affidavit,  as  also  a  prtseipe,  to  (if 
Clerk  of  the  Subpoenas,  who  will  seal  the  writ,  asdfis 
thepriBcipe  and  affidavit.  Pay  him  5«.  ^d.for  sedui§ 
the  writ,  and  \s,  for  filing  the  affidamt. 

By  the  4th  of  the  foregoing  orders  it  is  ordered.  Hut 
the  Governor  and  Company  of  the  Bank  of  England 
having  been  served  with  such  writ  of  distringas,  and  a 
notice  not  to  permit  the  transfer  of  the  stock  in  sudi 
notice  and  in  the  said  affidavit  specified,  or  not  to  pay 
the  dividends  thereon;  and  having  afterwards  reodm 
a  request  from  the  party  or  parties  in  whose  name  or 
names  such  stock  shall  be  standing,  or  some  person  cm 
his  or  their  behalf,  or  representing  him  or  them,  to  alkm 
such  transfer,  or  to  pay  such  dividends,  shall  not  by 
force,  or  in  consequence  of  such  distringas,  be  authorised, 
without  the  order  of  this  court,  to  refuse  to  permit  such 
transfer  to  be  made,  or  to  withhold  payment  of  such 
dividends  for  more  than  eight  days  after  the  date  of 
such  request. 

How  discharged.']  If  either  party  is  desirous  of  dis- 
charging the  writ,  it  is  by  the  3rd  of  the  same  orders 
provided,  that  such  writ  of  distringas,  and  all  process 
thereunder,  may,  at  any  time,  be  discharged  by  the 
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f  this  court,  to  be  obtained,  as  of  course,  upon 
bion  of  the  party  on  whose  behalf  the  writ  was 
ind  to  be  obtained  upon  the  application,  by  mo- 
lotice  [query,  '*  on  notice'*],  or  by  petition  duly 
3f  any  other  person  claiming  to  be  interested  in 
k  sought  to  be  a£Pected  by  such  writ,  and  that 
after  such  application,  such  costs  thereof,  and 
on  thereto,  and  to  the  said  writ,  as  to  this  court 
em  just,  may,  if  this  court  shall  think  fit,  be 
,  and  ordered  to  be  paid  by  the  person  or  per- 

0  obtained  such  distringas,  or,  upon  an  applica- 
nny  other  person  or  persons,  by  such  person  or 

1  be  perceiTed  that,  under  this  order,  if  the  ap- 
.  is  made  by  the  party  on  whose  behalf  the  writ 
ed,  the  order  may  be  obtained  upon  petition  as 
e;  if  at  the  instance  of  any  other  person,  it 
obtained  by  motion  upon  notice,  or  by  petition 
red. 

of.']  By  the  7th  order  it  is  provided,  that  for 
espect  of  the  preparation  and  service  of  such 
istringas,  and  the  praecipe  and  attendance  in  re- 
ireof,  such  costs  shall  be  allowed  as  by  the  rules 
tice  of  this  court  are  allowed  for  the  prepara- 

service,  and  attendance,  in  respect  of  a  writ  of 

to  answer  a  bill. 
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CHAPTER  III. 
Interlocutory  Proceedings. 

During  the  progress  of  a  suit  it  is  frequently  necessaiy 
to  make  various  interlocutory  applications  to  the  comt 
before  such  suit  is  brought  to  a  hearing,  which  appficir 
tions  are  made  as  well  by  the  defendant  as  the  plaintil^ 
and  are  either  by  motion  or  petition. 

The  court,  upon  interlocutory  applications,  will  con- 
fine itself  strictly  to  the  immediate  object  sought,  andtf 
far  as  possible  abstain  from  prejudging  the  question  in 
the  cause  {Skinners*  Company  v.  Irish  Society ^  1  My.  4 
Cr.  162). 

Section  1. 

MOTIONS. 

Motions  are  of  two  kinds: — 1st,  Special  motions, 
which  are  either  made  ex  parte  or  on  previous  notice 
given  to  the  opposite  party;  and  2nd,  Motions  of 
course. 

\st.  Special  Motions. 

Special  motions  may  be  made  ex  parte,  first,  from  the 
pressing  nature  of  the  case ;  secondly,  when  no  other 
party  is  entitled  to  be  served ;  and  thirdly,  when  there 
is  no  party  on  whom  service  can  be  made. 

The  court  will  not  on  motion  decide  the  merits  of  a 
suit ;  nor  will  it,  in  general,  make  an  order,  the  object 
of  which  involves  the  principal  point  in  the  cause  (Like 
V.  Beresford,  3  Bro.  C.  C.  365^ 
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A  person,  though  not  a  party  to  a  suit,  may  apply  in 
ft  by  motion  (stating  his  title  in  the  notice  of  motion), 
^ess  a  long  statement  of  facts  is  required  to  shew  his 
title,  and  then  he  must  apply  by  petition  (Jones  v, 
ttcbertsy  12  Sim.  189). 

JFhen  to  be  made/]  Special  motions  can  only  be 
made  on  the  days  exclusively  appointed  for  motions, 
Unless  by  special  leave  of  the  court.  The  first  and  last 
days  in  term,  and  every  Thursday  in  term,  as  also  the 
aeal-days  in  vacation,  are  set  apart  for  motions. 

Be/ore  whom  to  be  made."]  All  motions  must  be 
nade  before  the  judge  to  whose  court  the  suit  has  been 
attached,  pursuant  to  the  1st  order,  5  May,  1837,  and 
Ist  order,  11  November,  1841,  unless  otherwise  directed 
by  special  order  of  the  Lord  Chancellor  (5th  id.) ;  and 
all  notices  of  motion,  not  in  any  cause,  which  are  pre- 
sented to  the  Lord  Chancellor,  must  be  marked  with 
the  title  of  one  of  the  Vice-Chancellors  to  whose  court 
the  same  is  to  be  attached,  unless  removed  by  special 
order  of  the  Lord  Chancellor  (6th  id.) 

Notice  q/l]     Almost  all  special  motions  require  pre- 
vious notice  to  be  served  upon  the  opposite  party,  in 
order  to  give  him  an  opportunity  of  appearing  upon  the 
motion.     The  notice  should  set  out  the  title  of  the 
cause  correctly  (Rowlatt  v.  Cattell,  2  Hare,  186),  and 
should  express  shortly  the  objects  of  the  application ; 
before  whom  it  is  to  be  made;  the  day  on  which  it  is 
to  be  made,  and  the  name  of  counsel.     If  it  is  intended 
to  ask  for  costs  of  the  appUcation,  the  notice  should  so 
express  it  (Mann  v.  King,  18  Ves.  297).     A  notice  of 
motion  given  in  an  information  suit,  must  be  on  behalf 
of  the  Attorney-General,  and  not  the  relator  (Attorney- 
General  V.  Wright,  3  Beav.  447).     A  notice  of  motion 
on  behalf  of  a  pauper  must  be  signed  by  his  solicitor 
{Perry  v.  Walker,  4  Beav.  452).     When  the  motion  is 
made,  by  leave  of  the  court,  on  short  notice,  it  must  be 
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SO  stated  in  the  notice  (Hill  ▼.  Rmellf  8  Sim.  632; 
Harris  v.  Lewis,  8  Jar.  1063). 

There  must,  unless  the  court  giTes  special  leave  ti 
the  contrary,  he  at  least  two  dear  days  between  Hi 
service  of  a  notice  of  motion  and  the  day  named  in  ibt 
notice  for  hearing  the  motion;  hut,  in  the  computatioi 
of  such  two  clear  days,  Sundays  and  other  days  on 
which  the  offices  are  closed,  except  Monday  and  Tii» 
day  in  Easter  week,  are  not  to  be  reckoned  (16  ordo^ 
May,  1845,  art.  47).  The  notice  must  be  served  befixn 
eight  o'clock  in  the  evening  (22  order,  Oct.  1842). 

Formerly,  service  of  a  notice  of  motion  upon  a  de* 
fendant  before  he  had  appeared  was  irregular,  unless  tke 
leave  of  the  court  had  been  previously  obtained  (HiUi. 
Rimell,  2  My.  &  Cr.  641).  By  the  3rd  order,  11  Api4 
1842,  it  is  provided,  that  the  plaintiff  shall,  witboot 
special  leave  of  the  court,  be  at  liberty  to  serve  uxj 
notice  of  motion  or  any  petition  personally,  or  at  tls 
dwelling-house  or  office  of  any  defendant,  who,  having 
been  duly  served  with  subpoena  to  appear,  shall  not 
have  caused  an  appearance  to  be  entered  by  his  own 
solicitor,  at  the  time  for  that  purpose  limited  by  the 
general  orders  of  the  court.  But  where  a  defendant 
has  been  served  out  of  the  jurisdiction,  under  the  4  & 
5  Will.  4,  c.  82,  with  a  subpoena  to  appear,  this  order 
does  not  apply  {Green  v.  Pledger,  3  Hare,  165;  13  Law 
J.,  N.  S.,  213;  8  Jur.  801). 

After  appearance  the  notice  was  served  upon  the  de- 
fendant's  clerk  in  court,  except  in  cases  of  contempt, 
when  it  was  necessary  to  serve  it  upon  the  party  per- 
sonally. By  the  16th  order,  26  Oct.  1842,  it  is  ordered, 
that  the  solicitors  of  the  court,  in  all  cases  where  the 
parties  sue  or  defend  by  solicitors,  and  the  parties 
themselves  when  they  sue  or  defend  in  person,  are  to 
perform  the  duties  therein  mentioned,  namely,  the 
serving  and  being  served  vrith  notices,  &c. ;  and,  as  we 
have  already  seen  {ante,  p.  8),  every  solicitor  of  a  party 
suing  or  defendmghy  solicitor,  or  the  party  himself  u 
suing  or  defending  in  person,  must  indorse  upon  every 
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bill,  &c.  bis  name  and  address,  where  notices,  &c.  may 
In  left  for  bim  (17tb,  20th  id.);  and  where  no  address 
for  seryice  shall  have  been  so  indorsed,  all  notices  not 
Tequiring  personal  service  upon  the  party  to  be  affected 
tliereby,  and  which  have  heretofore  been  served  upon 
the  sworn-clerks   or  waiting-clerks,  shall,   unless   the 
court  shall  otherwise   direct,   be  deemed  sufficiently 
served  upon  the  party  if  served  upon  bis  solicitor  at 
Ids  place  of  business,  or  where  the  party  sues  or  defends 
in  person  or  has  ceased  to  have  a  solicitor,  if  served 
upon  him  personally  or  at  bis  place  of  residence ;  but 
if  an  address  for  service  shall  have  been  indorsed  as 
aforesaid,  then  all  notices  shall  be  deemed  sufficiently 
served  upon  such  party  if  left  for  his  solicitor,  or  where 
the  party  sues  or  defends  in  person,  if  Mt  for  such 
party  at  such  address  for  service  (1 9tb,  2 1  st  id,)  Where 
the  solicitor  was  dead,  personal  service  of  the  notice  of 
motion  upon  the  party  himself  was  ordered  (Hutchinson 
V.  Homer,  9  Jur.  615);  and  the  same,  where  the  solici- 
tor had  left  his  place  of  business  three  months,  and  it 
was  not  known  whc^  he  had  gone  {Parker  v.  Francis, 
9  Jur.  616,  n). 

An  affidavit  of  service  of  the  notice  (see  Form,  p.  20, 
Appendix),  should  be  made  and  filed  at  the  affidavit 
office,  and  an  office  copy  obtained,  to  be  ready  in  court 
in  case  the  opposite  party  neglects  to  appear  upon  the 
motion.  Where  an  order  had  been  obtained  upon  an 
imperfect  affidavit  of  service,  the  court  directed  a  new 
notice  of  motion  to  be  served  (Barton  v.  Chambers,  4 
Beav.  547). 

How  wpportedJ]  Special  motions  are  generally  sup- 
ported by  affidavit,  verifying  the  material  facts  of  the 
case,  which  must  be  filed,  and  an  office  copy  obtained  to 
be  ready  in  court  upon  the  hearing. 

Hew  made.']  Prepare  a  brief  of  the  pleadings,  or  in 
tome  eases  merely  extracts  therefrom,  as  also  a  brief  of 
the  affidavits  in  support,  together  with  such  observations 
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as  may  he  thought  necessary^  and  annex  a  copy  of  ike 
notice  of  motion  thereto.  Indorse  the  brief  "To  move 
pursuant  to  the  annexed  notice  of  motion/*  after  wkid 
deliver  it  to  counsel.  Take  care  to  be  in  court,  with  any 
ojice  copies  or  other  papers  that  are  likely  to  here' 
quired,  the  same  as  on  the  hearing  of  the  cause,  mi 
upon  the  motion  being  called  on  it  will  be  argued  hf 
counsel  on  both  sides  ;  and  if  the  court  grants  the  order, 
it  is  drawn  up,  passed,  and  entered  in  the  usual  wa^,n 
previously  directed  with  respect  to  a  decree  (ante,  p.  176)» 
If  no  counsel  appear  in  opposition  to  the  motion,  the 
order,  if  granted,  will  be  upon  production  of  the  affidsnt 
of  service  of  the  notice. 

Costs  of]  *  The  general  rule  with  respect  to  costs  ia^ 
1st,  that  the  party  making  a  successful  motion  is  enti- 
tled to  costs,  as  costs  in  the  cause,  the  other  party  not 
being  entitled  to  costs;  2ndly,  that  the  party  malonga 
motion  which  fails  is  not  entitled  to  costs,  but  the  party 
opposing  it  is  entitled  to  costs,  as  costs  in  the  caose; 
3rdly,  that  when  a  motion  is  ma4e  and  not  opposed, 
both  parties  are  entitled  to  costs,  as  costs  in  the  canse. 
Where  a  notice  of  motion  embraces  two  objects,  and  the 
principal  one  fails,  the  party  moving  must  pay  the  costs  of 
the  motion  (Sturch  v.  Young,  5  Beav.  557).  Where  the 
costs  of  a  motion  are  reserved  until  the  hearing,  and  at 
the  hearing  the  cx)sts  of  the  suit  are  reserved  until  fb^ 
ther  directions,  without  mentioning  the  costs  of  the 
motion,  the  court  will  not,  upon  further  directions,  de- 
cide the  question  as  to  the  costs  of  the  motion  (Gardner 
V.  Marshall,  9  Jur.  958). 

If  a  party  gives  notice  of  motion,  and  does  not  move 
accordingly,  he  is,  when  no  affidavit  is  filed,  to  pay  to 
the  other  side  40s.  costs,  upon  production  of  the  notice 
of  motion;  but,  where  an  affidavit  is  filed  by  eithtf 
party,  the  party  giving  such  notice  of  motion,  and  not 
moving,  is  to  pay  to  the  other  side  costs  to  be  taxed  Ij 
the  Master,  unless  the  court  itself  shall  direct,  upon 
production  of  the  notice  of  motion,  what  sum  duu  ^ 
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laid  for  costs  (order^  5tli  Aug.  1818).  An  order  for 
his  purpose  is  drawn  up  with  the  Registrar,  upon  pro- 
'uction  of  the  notice  of  motion ;  after  which,  if  the  order 

0  directs,  the  party  proceeds  to  tax  his  costs  in  the 
sual  way. 

Upon  interlocutory  applications,  where  the  court 
^eems  it  proper  to  award  costs  to  either  party,  the  court 
amy  by  the  order  direct  payment  of  a  sum  in  gross  in 
leu  of  taxed  costs,  and  direct  by  and  to  whom  such  sum 
a  gross  is  to  be  paid  (123  order.  May,  1845). 

In  cases  where  a  petition  is  cUsmissed  with  costs,  or 
,  motion  is  refused  with  costs,  or  any  costs  are  by  any 
;eneral  or  special  order  ordered  or  decreed  to  be  paid, 
he  taxing-master  may  tax  such  costs  without  any  order 
eferring  the  same  for  taxation,  unless  the  court,  upon 
he  application  of  the  party  alleging  himself  to  be  ag- 
grieved, prohibits  the  taxation  of  su^h  costs;  and  the 
osts  to  be  certified  by  the  taxing-master  are  to  be  re- 
overed  by  subpoena  (124  id.) 

Appeal  an,']  If  a  party  is  dissatisfied  with  the  deci- 
don  of  the  Master  of  the  Rolls,  or  Vice-Chancellors,  on 

1  motion,  he  may,  upon  notice,  apply  by  motion  to  the 
Lord  Chancellor,  to  discharge  or  vary  the  order. 

2.  Motions  of  course. 

Motions  of  course  are  such  as,  assuming  the  proceed- 
ing to  be  regular,  are  granted  without  any  consideration 
of  merits  or  circumstances.  Some  of  these  merely  re- 
quire the  production  of  counsel's  signature,  whilst  others 
must  be  mentioned  in  open  court. 

When  to  he  made.']  Motions  as  of  course  may  be 
made  any  day  in  or  out  of  term,  and  whether  a  seal  day 
or  not  {Lord  Harhorough  v.  Wartnaby,  1  Phil.  364; 
13  Law  J.,  N.  S.,  279;  8  Jur.  326). 

How  made.]  Prepare  a  motion  paper  or  short  brief 
^  the  inside  of  which  the  title  of  the  cause  sfiould  W 


242  PSTTTIONS. 

set  out,  but  if  very  long  it  is  sufficient  to  name  tieJM 
plaintif  and  defendant,  adding  "and  others**  or"m' 
other"  although  in  all  cases  the  names  of  the  parHm 
tq^lying,  if  parties  to  the  suit,  must  appear.  Indom 
the  brief  outside  with  the  title  of  the  cause,  eounseTs  mm^ 
and  the  nature  of  the  application,  as  **  To  movefwm 
order  for  the  common  injunction  for  want  of  amswer  p 
after  which,  hand  it  to  counsel,  and  if  the  matter  dim 
not  require  to  be  mentioned  in  court,  he  wiU  thereto 
sign  the  brief.  The  fee  to  counsel  on  all  motioiit  d 
course,  is  hidf-a-guinea. 

Order  on.]  There  are  now  three  of  the  junior  derin 
of  the  registrars  appointed  to  draw  up  all  orders  on 
motions  of  course.  The  suits  are  divided  between  them 
according  to  the  letter  of  the  alphabet  under  which  the 
first  plaintiflP's  surname  commences.  Having  obtakui 
the  brief,  take  it  to  the  Registrar's  derk,  in  theproptr 
division  of  the  cause,  and  he  mil  draw  up  the  order. 
Pay  hitn,  if  not  exceeding  one  side,  3s.,  and  for  every 
additional  side  Is. 

After  the  order  is  obtained,  it  must  be  left  with  tbe 
Clerk  of  the  Entries  for  entry,  as  previously  directed 
with  respect  to  a  decree,  for  which  you  pay  6d,  per  side. 
If  time  is  an  object,  and  the  order  merely  takes  up  one 
side  of  paper,  you  may  make  a  copy  thereof  yourscK 
and  upon  your  leaving  it  with  the  entering  clerk,  he 
will  examine  it  with  the  original  order,  which  he  marks 
as  entered. 

In  most  cases,  service  of  a  copy  of  the  order  upon  the 
solicitor  of  the  opposite  party  is  sufficient,  but  see  ante^ 
"  Decrees,  how  enforced.'* 


Section  2. 
petitions. 


When  the  nature  of  an  application  to  the  court  re- 
quires a  further  statemewt  thsLw  caxi  he  contained  in  a 
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notice  of  motion,  the  proper  course  is  to  present  a 
petition.  Applications  in  matters  of  lunacy  and  charity, 
or  for  payment  of  money  oat  of  court,  or  hy  parties 
who  are  under  commitment  {Nicholson  y.  Squires,  16 
Ves.  260),  are  inyariahly  made  upon  petition.  Appli- 
cations, howeyer,  for  injunctions,  sequestrations,  dis- 
missions, retainers  upon  dismissions,  or  final  orders, 
cannot  he  made  upon  petition  (Beam.  ord.  36).  In  the 
long  yacation,  howeyer,  special  injunctions  are  granted 
upon  petition  (id,  215). 

Petitions,  like  motions,  may  he  diyided  into — 1st, 
Special  petitions;  and,  2ndly,  Petitions  of  course. 

1 .  Special  Petitions, 

Special  petitions  are  such  as  are  always  heard  in  court, 
and  may  be  diyided  into  cause  petitions,  which  is  where 
the  petition  is  presented  by  a  party  to  the  suit,  and 
ex  parte  petitions. 

By  whom  heard,']  Special  petitions  are  heard  by 
each  of  the  Judges  of  the  Court  of  Chancery,  but  the 
Lord  Chancellor  generally  confines  himself  to  those 
petitions  which  appeal  against  the  judgment  of  the 
courts  below.  They  are  only  heard  on  those  days 
specially  appointed  for  petitions,  unless  otherwise  or- 
dered. 

Petitions  intended  to  be  heard  by  the  Lord  Chancel- 
lor, or  by  either  of  the  Vice-Chancellors,  are  presented 
to  and  answered  by  the  Lord  Chancellor;  those  intended 
to  be  heard  by  the  Master  of  the  Bolls,  are  presented  to 
and  answered  by  him. 

Sow  prepared,  ^c]  The  petition  must  be  entitled 
in  the  cause  or  matter,  and  be  addressed  to  the  judge  to 
^hom  it  is  to  be  presented.  It  should  contain  a  state- 
ment of  the  facts  upon  which  it  is  grounded,  and  con- 
<^ude  with  a  prayer  framed  according  to  the  relief  sought 
^  be  obtained.  If  presented  by  a  party  to  the  suit,  it 
M  2 
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is  intituled,  *'The  humble  petition  of  the  plaintiff  (or  i 
defendant)  A.  B."  If  presented  by  one  not  a  party  H  e 
the  suit,  bis  name,  residence,  and  description  should  Itt  - 
set  forth.  Draw  up  the  petition  (see/omu,  AppeiuUjt 
and  engross  it  in  words  at  length  {except  figuresj^m 
foolscap  papery  hookways  ;  after  which  leave  it  wkh  id 
secretary  of  the  Judge  to  whom  it  is  addressed^  mid  ik 
Judge  will  thereupon  appoint  a  day  for  hearing.  Nf' 
6s,  6d,  at  the  Bolls,  At  the  same  time  a  fair  copffif 
the  petition  on  brief  paper ,  briejways,  should  be  leftwU^ 
the  secretary f  for  the  use  of  the  Judge  in  court. 

Service  of]  As  soon  as  the  petition  has  been  ai^ 
swered,  a  fair  copy  thereof  on  brief  paper,  with  tlM 
judge's  appointment  for  the  hearing,  must  be  served  upoa 
all  parties  interested.  There  must,  unless  the  court  pm 
special  leave  to  the  contrary,  be  at  least  two  clear  days 
between  the  service  of  a  petition  and  the  day  appointisd  \ 
for  hearing  the  petition;  but,  in  the  computation  of 
such  two  clear  days,  Sundays  and  other  days  on  whidi 
the  offices  are  closed,  except  Monday  and  Tuesday  in 
Easter  week,  are  not  to  be  reckoned  (16  order.  May, 
1846,  art.  47).  It  should  be  served  before  eight  o'clock 
in  the  evening  (22  order,  Oct.  1842).  The  same  rules 
with  respect  to  the  mode  of  service  of  a  notice  of  motion, 
will  also  apply  to  the  service  of  a  petition.  An  affidavit 
of  the  service  should  be  made  and  filed,  and  an  office 
copy  thereof  obtained  to  be  ready  in  court  on  the  hear^ 
ing  (see  form,  p.  20,  Appendix). 

How  heard,  c^c]  A  list  of  petitions  is  made  out  as 
set  down  for  hearing,  and  upon  the  day  appointed,  each 
petition  is  called  on  to  be  heard  in  its  proper  order. 
Prepare  a  brief  of  the  petition  and  of  any  affidavits  filed 
either  in  support  or  opposition,  together  with  such  ob* 
servations  as  may  be  thought  necessary,  and  hand  them 
to  counsel.  Take  care  to  be  in  court  with  any  ofiee 
copies  or  other  papers  that  are  likely  to  be  required,  and 
upon  the  petition  being  called  on,  counsel  will  be  heard 
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4M  both  ndes.  Pay  court  fees  134.  ;  at  the  Bolls  Ts, 
^  an  order  is  granted,  it  is  drawn  up,  passed,  and 
entered  in  the  usual  way,  as  previously  directed  with 
respect  to  a  decree  (ante,  p.  176).  Before  passing  the 
order,  the  original  petition  must  be  filed  with  the  Clerk 
©f  the  Reports  (27  order,  Dec.  1833).  Where  the  ori- 
gmal  petition  was  lost,  the  court  allowed  a  copy  to  be 
ffled  in  its  stead  (Saunderson  v.  Walker,  1  M.  &  C.  359) ; 
and  the  same  where  the  petitioner  refused  to  deliver  the 
petition  to  the  respondents  to  be  filed  (Andrews  v. 
fTalton,  id.  360;  and  see  Re  Hohler,  9  Jur.  419). 

If  no  cause  is  shewn  against  the  petition,  the  order 
will  be  granted  according  to  the  prayer  thereof,  upon 
production  of  the  affidavit  of  service,  and  provided  the 
esse  made  out  by  the  petitioner  justifies  such  an 
oraer. 

If  the  petitioner  neglects  to  appear  on  the  petition 
being  called  on,  it  will  be  dismissed  with  costs,  upon 
production  by  the  other  party  of  an  office  copy  affidavit 
of  his  having  been  served  vnth  the  petition,  and  pro- 
vided such  party  has  an  interest  in  the  order  to  be  made 
{Jkanhar  y.  Bolders,  2  Madd.  581). 

Amendment  q/1]  A  petition  may,  by  consent,  be 
amended  at  the  hearing  {Matson  v.  Swift,  9  Jur.  521); 
bat  where  a  petition  was  amended  by  stating  facts 
which  occurred  after  the  leave  to  amend  was  granted,  it 
was  dismissed  with  costs  {Douhtfire  v.  Ehoorthy,  9  Jur. 
1083). 

As  to  the  costs  of  a  petition,  see  "  Costs  of  Motion," 
mte^  p.  240. 

Appeal  on.]  If  a  party  is  dissatisfied  with  an  order 
pronounced  on  a  petition  by  either  of  the  Judges  below, 
and  seeks  to  reverse  the  same,  he  must  present  a  petition 
of  appeal,  procure  a  certificate  of  its  propriety  signed  by 
counsel,  and  make  a  deposit  to  answer  costs  (see  ''  Re- 
hearing and  Appeal"). 
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2.  Petitions  of  Course. 

Most  things  which  may  be  moved  for  as  of  ooom^ 
may  also  be  obtained  upon  petition  as  of  course. 

When  presented."]  Petitions  as  of  coarse  maj  be  ^ 
sented  at  any  time,  either  in  or  ont  of  term,  and  iHm- 
ther  the  court  be  sitting  or  not. 

To  whom  presented.']  Tliese  petitions  are  genenlf 
presented  to  the  Master  of  the  Rolls,  this  bdng  the  DHt 
expeditious  and  least  expensive  mode;  it  being  ordeiri, 
that  with  a  view  to  the  convenience  of  the  suitors  tod 
their  solicitors,  and  for  the  purpose  of  diminishing  tk 
expense  of  orders  on  petitions  of  course,  which  aooorang 
to  the  practice  of  the  court,  may  be  presented  to  tki 
Master  of  the  Rolls,  one  of  the  Secretaries  of  the  Master 
of  the  Rolls  shall,  upon  any  such  petitions  of  ooiine 
(except  upon  petitions  for  setting  down  causes  to  be 
reheard),  which  shall  be  presented  to  his  Honour,  instead 
of  answering  such  petitions  as  heretofore,  draw  up  the 
orders  thereon,  in  such  form  as  the  Master  of  the  Rolls 
shall  from  time  to  time  direct,  every  such  order  to  be 
signed  as  passed  with  the  initials  of  such  Secretaij; 
and  the  Under-secretary  shall  enter,  or  cause  to  be 
entered,  every  such  order  in  a  book  to  be  kept  at  the 
Secretary's  office  at  the  Rolls  for  that  purpose,  andshill 
then  mark  and  sign  such  order  with  his  initials,  is 
entered  (29th  order,  21  Dec.  1833). 

How  prepared  ^c]  Every  thing  that  is  material  to 
be  considered,  with  reference  to  the  application,  should 
be  stated  in  the  petition,  otherwise  the  order  will  be 
liable  to  be  discharged  for  irregularity  (St  Fietor  v. 
Devereux,  8  Jur.  26;  Wilkin  v.  Nainby,  9  Jar.  611). 

Draw  up  the  petition  (see  forms.  Appendix)^  and  ai- 
gross  it  in  words  at  length  (except  figures),  on  JbolscMp 
paper,  bookways;  after  which  take  it  to  the  Seerttary 
of  the  Eolls,  and  he  will  thereupon  prepare  the  order^ 
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M9  and  enter  it,  and  file  the  petitum.  Fay  him  79. 
Htriog  obtained  the  order,  a  copy  thereof  should  afler- 
mrds  be  made  and  served  upon  the  solicitor  of  the 
opposite  party,  in  such  cases  where  service  is  necessary. 

Order  on,  how  dUeharged,']  Whenever  any  order  of 
eoarse,  obtained  from  the  Master  of  the  Rolls,  in  any 
cause  marked  for  the  Lord  Chancellor,  shall  be  alleged 
to  have  been  irregularly  obtained,  any  application  to  dis- 
duige  the  same  for  irregularity  shall  in  the  first  instance 
be  made  to  the  Master  of  the  Rolls  (6  order,  9  May,  1 839). 
This  order  merely  applies  to  cases  of  irregularity;  and 
where  an  order  of  course  is  obtained  at  the  Rolls  in  a 
Yioe-Ghancellor's  cause,  an  application  to  discharge  it, 
liwierite  are  relied  on,  must  be  made  before  such  Vice- 
chancellor  {Brooks  V.  Furton,  4  Beav.  494;  Robinaon  v. 
Milner,  5  Beav.  49;  Hooper  v.  Paver,  6  fieav.  173). 


Section  3. 


AFFIDAVITS. 


An  affidavit  is  a  written  statement  on  oath,  sworn 
before  some  person  duly  authorised  to  administer  it. 

All  special  motions  and  petitions  may  be  supported  or 
opposed  by  affidavits,  and  in  various  other  interlocutory 
applications  the  court  will  decide  the  question  upon 
affidavits.  They  are  also  used  for  the  purpose  of  cer- 
tifying the  service  of  process,  orders,  and  other  proceed- 
ings in  a  snit. 

How  prepared."]  All  affidavits  are  to  be  taken  and 
expressed  in  the  first  person  of  the  deponent  (126  order. 
May,  1845) ;  or,  in  default,  the  party  is  not  to  be  allowed 
the  costs  of  preparing  and  filing  such  affidavit  in  any 
taxation  of  costs  (128  id.). 

The  affidavit  should  set  forth  the  title  of  the  cause, 
and  the  name,  residence^  and  description  of  the  party 
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making  the  same  (if  not  a  party  to  the  suit),  or  of  eadi 
of  them  if  more  than  one  deponent.  Where  an  affidavit 
is  made  hj  a  solicitor's  clerk,  it  is  nsoal  for  him  to  d^ 
scribe  himself  as  clerk  to  such  solicitor,  and  to  state  the' 
sohcitor's  address,  which  has  been  held  sufficient  (An^ 
dington  v.  Woodley,  12  Law  J.,  N.  S.,  15). 

The  affidavit  should  express  that  the  deponent  nude 
oath,  otherwise  it  is  insufficient  {Phillips  v.  PrenHUt 
2  Hare,  542;  12  Law  J.,  N.  S.,  497;  7  Jur.  528). 

If  the  deponent  can  write,  he  signs  his  name  at  the 
foot  of  the  affidavit,  opposite  the  jurat.  The  court  w3 
not  in  any  case  dispense  with  the  deponent's  signature 
to  an  affidavit  {Anderson  v.  Stather,  9  Jur.  1085).  If 
the  deponent  be  an  illiterate  person,  and  cannot  write, 
the  affidavit  should  be  read  over  to  him,  and  he  affixes 
his  mark  thereto,  which  circumstance  should  be  noticed 
in  the  jurat.  Where  a  marksman  signed  his  name  at 
length,  his  hand  having  been  guided  on  the  occasion, 

the  affidavit  was  ordered  to  be  taken  off  the  file  ( y< 

Christopher,  11  Sim.  409). 

The  affidavit  is  engrossed  continuously,  or  without 
paragraphs,  in  words  at  length,  on  foolscap  paper,  hook- 
wags.  No  erasure  should  be  made,  and  all  interline- 
ations  or  alterations  should  he  marked  with  the  initiids 
of  the  person  he/ore  whom  the  affidavit  is  sworn. 

Jurat  to."]  The  jurat  is  written  at  the  foot  of  the 
affidavit,  on  the  right  hand  side  (see  forms,  p.  16, 
Appendix).  If  the  affidavit  be  sworn  in  the  country, 
the  name  of  the  town  and  county  where  sworn  should 
be  stated  in  the  jurat.  No  interlineations  or  erasures 
should  be  made  in  the  jurat,  but  if  any  alterations  be- 
come necessary,  it  should  be  re-written.  Where  there 
are  several  deponents,  the  names  of  each  should  be 
specified  in  the  jurat. 

How  sworn,"]  If  the  affidavit  is  made  in  London,  or 
within  ten  miles  thereof,  it  may  be  sworn  before  one  of 
the  Masters  in  ordinary  at  the  public  office;  if  beyond 
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ten  miles,  it  may  be  sworn  before  a  Master  extraordinary 
(33  order,  21  Dec.  1833).  The  solicitor  in  the  cause, 
howeyer^  cannot  act  as  such  Master  extraordinary  (Re 
S(^an,  3  Atk.  812);  neither  can  the  clerk  to  such 
solicitor  {Wood  t.  Harpur,  3  Beav.  290). 

Affidavits  or  affirmations  whereon  to  ground  process 
of  contempt,  affidavit  or  affirmations  required  to  be 
annexed  to  bills,  and  oaths  or  affirmations  as  to  the 
carriage  of  pleas,  answers,  examinations,  or  depositions 
of  witnesses,  taken  before  commissioners  in  the  country, 
may  be  sworn,  affirmed,  or  attested  upon  honour,  before 
any  Clerk  of  Records  and  Writs,  or  before  the  Clerk  of 
Enrolment  in  Chancery,  as  occasion  may  require,  for  the 
better  despatch  of  business  (7  order,  October,  1842). 

All  affidavits  and  affirmations  to  be  ffied  in  the  Affi- 
davit Office,  may  be  sworn  or  affirmed  before  the  Clerk 
of  Affidavits,  who  is  to  receive  the  proper  and  usual 
fees  for  taking  the  same  (29  id.). 

If  the  affidavit  he  stoom  in  toton,  pay  for  the  oath 
1*.  ^d.  If  hrfore  a  master  extraordinary  in  the  country ^ 
2s.  6d. 

If  documents  are  referred  to  by  the  affidavit,  they 
must  be  marked  as  exhibits  by  the  party  taking  the 
affidavit,  at  the  time  of  its  being  stvom,  for  which  you 
pay  2s.  6d.  each  (see  form,  p.  66,  Appendix). 

How  fled.]  All  affidavits,  before  they  can  be  read  or 
used  in  court,  must  be  filed  and  registered  (Gardiner  v. 
Rowe,  4  Ru3S.  578).  There  does  not  appear  to  be  any 
role  requiring  that  the  affidavit  should  be  filed  any  par- 
ticular time  previous  to  the  discussion  (Ex  parte  Leices- 
ter, 6  Ves.  432);  but  it  would  seem  that  an  affidavit  in 
support  of  a  motion  should  not  be  filed  previous  to  the 
date  of  the  notice  of  motion.  Take  the  original  affidavit 
08  sworn  to  the  Clerk  of  Affidavits,  at  the  Affidavit 
Office,  by  whom  it  will  be  filed.  Pay  him  for  filing, 
4rfti  and  for  registering.  Ad.  for  every  102  words.  Affi- 
davits required  by  the  Masters  in  proceedings  before 
t^pa  are  filed  in  Uie  Masters'  offices. 
M  3 
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Office  Copies,']  As  soon  as  the  affidavit  is  filed,  office 
copies  may  be  obtained  either  by  the  party  fiHng  it  oi 
any  other  party,  upon  bespeaking  them  of  the  Clerk, 
the  charge  for  which  is  Ad.  for  every  102  words,  and  k 
for  signing.  These  copies  must  be  ready  for  delinrj 
within  forty-eight  hours  after  the  same  are  bespol^ 
(127  order.  May,  1845).  When  the  office  copy,  how* 
ever,  is  required  for  immediate  use,  as  in  appticatiou 
for  injunctions  and  other  urgent  matters,  the  Clerk  of 
the  Affidavits,  upon  your  producing  to  him  a  trae  oopf 
of  the  affidavit,  will  examine  it  with  yon  and  mark  it  is 
an  office  copy,  and  which  in  many  cases  is  of  great  cod- 
venience. 

Referring^  ^cJ]  Affidavits  may  be  referred  either  for 
scandal  or  impertinence,  and  if  the  matter  is  expunged, 
it  is  generally  at  the  cost  of  the  party  filing  the  affidfvit 

If  it  is  intended  to  use  affidavits  made  on  prerioQi 
occasions,  in  support  of  an  application  to  the  court, 
notice  thereof  should  be  given  to  the  opposite  party. 

All  affidavits  previously  made  and  read  in  court  upon 
any  proceedings  in  a  cause  or  matter,  may  be  used  be- 
fore the  Masters  (65th  order,  1828),  and  where,  upon  an 
inquiry  before  the  Master,  affidavits  are  received,  there 
no  affidavit  in  reply  shall  be  read,  except  as  to  new  mat- 
ter which  may  be  stated  in  the  affidavits  in  answer,  nor 
shall  any  further  affidavit  be  read  unless  specially  re- 
quired by  the  Master  (66th  id,). 

Affidavits  sworn  before  a  baron  of  the  Exchequer  in 
Scotland,  or  a  Master  in  Chancery  in  Ireland,  may  be 
read  in  this  court  (Braham  v.  Bowes,  1  J.  &  W.  296); 
but  if  taken  before  a  justice  of  the  peace  in  Scotland,  or 
a  consul  or  other  official  person  abroad,  proof  of  the 
hand-writing  of  the  person  so  taking  the  affidavit  and 
that  he  held  such  situation  is  necessary. 
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CHAPTER   IV. 
Incidental  Proceedings. 

Section  1. 

dismission  of  a  bill. 

A  bill  may  be  dismissed  either  under  the  immediate 
authority  of  the  court  itself,  or  upon  the  application  of 
the  plaintiff,  or  of  the  defendant.  We  have  already  seen 
m  what  cases  the  court  will  order  the  bill  to  be  dismissed. 
It  remains,  therefore,  to  be  considered  under  what  cir- 
cumstances a  bill  may  be  dismissed  either,  1st,  by  the 
plaintiff ;  or  2ndly,  by  the  defendant. 

1.  By  the  Plaintiff . 

If  the  plaintiff  conceives  that  he  shall  not  be  able  to 
prosecute  his  suit  effectually,  he  is  at  liberty  to  dismiss 
his  bill,  either  as  against  all  the  defendants,  or  as  against 
such  of  them  as  he  thinks  he  can  dispense  with.  This 
may  be  done  at  any  time  previously  to  the  decree  {Curtis 
y.  Lloyds  4  M.  &  C  194);  but  after  the  decree,  the  bill 
can  only  be  dismissed  upon  re-hearing  or  appeal  {Lashley 
y.Hogg,  11  Ves.  602). 

If  the  bill  be  dismissed  before  the  defendant  has  ap- 
peared, it  is  without  costs.  After  appearance,  however, 
the  bill  cannot  be  dismissed  without  costs,  unless  upon 
the  defendant's  consent  given  in  court  {Dixon  v.  Farkes, 
1  Yes.  402).  Where  a  plaintiff  moves  to  dismiss  as 
against  a  defendant  disclaiming,  with  costs,  but  without 
prejudice  as  to  any  question  which  may  afterwards  be 
raised  as  to  the  mode  in  which  such  costs  shall  ultimately 
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be  paid^  it  is  nnnecessary  to  serve  the  other  defendiBts 
with  notice  of  motion  {Bailey  y.  Lambert,  10  Jnr.  109^ 

The  order  may  be  obtained  either  on  motion  or  fS* 
turn  as  of  course.  If  obtained  on  petition  {seeforwiy  f.  i, 
Appendix),  it  is  presented  to  the  Master  of  the  BoBt^ 
and  the  order  is  drawn  up  in  the  usual  way.  If  o^ 
tained  on  motion,  a  hand  brief  must  be  ffiven  to  eeunsd 
with  a  half  guinea  fee,  after  which  the  order  is  drswn 
up  with  the  Registrar  (see  ante,  **  Motions*'), 

If  the  plaintiff,  after  the  cause  is  set  down  to  be  hetni, 
causes  the  bill  to  be  dismissed  on  his  own  application^    j 
such  dismissal  is,  unless  the  Court  otherwise  orders,  to    ' 
be  equivalent  to  a  dismissal  on  the  merits,  and  may  be    ' 
pleaded  in  bar  to  another  suit  for  the  same  matter  (117 
order.  May,  1845). 

2.  By  the  Defendant. 

A  bill  may  be  dismissed  by  the  defendant,  either  for 
want  of  prosecution,  or  upon  the  abatement  of  the  mit 
by  the  death  of  the  plaintiff  or  otherwise.  As  to  the 
dismissal  of  a  bill  upon  the  abatement  of  the  suit,  see 
ante,  "  Bill  of  Revivor.**  The  more  ordinary  ground, 
however,  on  which  the  defendant  finds  it  necessary  to 
apply  to  dismiss  the  plaintiff's  bill  is  for  want  of  prose- 
cution, which  we  will  now  consider. 

Time  for,  2  As  we  have  already  seen,  in  the  previous 
part  of  this  work,  if  the  plaintiff  neglects  to  proceed  with 
his  suit  within  the  time  limited  by  the  orders  of  the 
Court,  the  defendant  may  apply  to  dismiss  the  bill  for 
want  of  prosecution. 

By  the  1 14th  order.  May,  1845,  it  is  ordered,  that  any 
defendant  may,  upon  notice,  move  the  Court  that  the  bill 
maybe  dismissed,  with  costs,  for  want  of  prosecatioOi 
and  the  Court  may  order  accordingly. 

I.  If  the  plaintiff,  having  obtained  no  order  to  en- 
large the  time,  does  not  obtain  and  serve  an  order  for 
leave  to  amend  the  bill,  or  does  not  file  the  replicatioO} 
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Or  Kt  down  the  cause  to  be  heard  on  bill  and  answer,  in 
due  time  (see  ante,  p.  120)  after  the  answer,  or  the  last 
<»f  the  answers,  is  found  or  deemed  to  be  sufficient,  or  after 
the  filing  of  a  traversing  note;  or 

2.  If  the  plaintiff,  having  undertaken  to  reply  to  a  plea 
to  the  whole  bill,  does  not  file  his  replication  in  due  time 
(tee  ante,  p.  121)  after  the  date  of  his  undertaking;    or 

3.  If  the  plaintiff,  having  obtained  no  order  to  en- 
large the  time,  does  not  amend  the  bill  in  due  time  (see 
onte,  p.  23)  after  the  date  of  the  order  for  leave  to  amend ; 
or 

4.  If  the  plaintiff,  having  obtained  no  order  to  en- 
large the  time,  does  not  set  down  the  cause  to  be  heard 
(see  ante,  p.  1 60),  and  obtain  and  serve  a  subpoena  to 
bear  judgment  (see  ante,  p.  164),  in  due  time,  after  pub- 
lication has  passed. 

In  a  case  before  the  Master  of  the  Rolls,  it  has  been 
held,  that  the  words  '*  last  of  the  answers,"  in  the  first 
article  of  the  foregoing  order,  mean  the  last  of  the  answers 
of  anj  defendant  having  filed  several  answers  to  an  ori- 
ginal or  amended  bill.  The  court  said,  *'  any  other  con* 
struction  would  make  each  defendant's  right  to  dismiss 
depend  on  the  conduct  of  some  other  defendant"  {Dal- 
ton  V.  Hayter,  9  Jur.  1000).  It  is  clear,  therefore,  that, 
aooording  to  this  case,  the  time  is  to  be  reckoned  from 
the  period  when  the  last  answer  of  the  defendant  moving 
to  dismiss  is  found  or  deemed  to  be  sufficient. 

A  defendant  is  not,  however,  to  be  at  liberty  to  move 
to  dismiss  a  bill  for  want  of  prosecution  until  after  the 
expiration  of  the  time  within  which  a  plaintiff  may  ob- 
tain an  order  to  amend  such  bill  (118  ord..  May,  1845). 
The  abolished  order  (26  ord.,  1833),  under  which  the 
former  practice  was  regulated,  contained  the  further 
words,  "  as  to  such  defendant,"  which  were  held  to 
mean,  that  if,  as  against  the  defendant  moving  to 
dismiss,  the  time  for  amending  had  expired,  he  was  en- 
titled to  move,  although  the  time  for  amending  as  against 
the  other  defendants  had  not  expired  {Gully  v.  Van 
Bodieoate,  5  Sim.  668;  Att.-Gen.  v.  Kemp^  8  Sim. 
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208) ;  but  under  the  foregoing  order,  it  would  appear, 
that  a  defendant  cannot  move  to  dismiss  until  the  tine 
for  amending  generally  has  expired.  As  to  the  thM 
within  which  a  plaintiff  may  obtain  an  order  as  ci 
course  to  amend,  see  ante,  p.  17. 

It  would  appear  that  the  new  orders  are  not  retrospective; 
and  that,  in  calculating  the  time  at  the  expiration  of  idueb 
a  defendant  may  be  entitled  to  move  to  dismiss,  snch  ur- 
ders  do  not  apply  to  any  period  prior  to  the  28th  dajof 
October,  1845  {Tucker  v.  Scudamore,  9  Jur.  1071;  antl 
see  Spencer  y.  Allen,  9  Jur.  1104);  neither  are  the  oU 
orders  (16th  and  17th  orders,  1828)  any  longer  appfia- 
ble,  they  being  abolished  {Whitwarth  y.  Whitwokky  10 
Jur.  3) ;  and,  from  the  foregoing  cases,  it  would  apjpear, 
that  although  the  answer  may  haye  been  filed,  however 
long,  prior  to  the  new  orders  coming  into  operation,  h 
must,  for  the  purpose  of  a  motion  to  dismiss,  be  treated 
as  filed  on  the  28th  day  of  October,  1 845 ;  but  see  BttXl- 
winkle  v.  Vorwerg,  10  Jur.  107. 

Where  a  replication  has  been  filed  prior  to  the  new  or- 
ders coming  into  operation,  but  no  subpoena  to  rejoin 
served,  if  the  plaintiff  neglects  to  proceed  with  the  smt 
in  due  time,  the  proper  course  for  the  defendant  is  to 
move  that  the  plaintiff  do  file  a  fresh  replication  within 
a  specified  time,  in  the  form  required  by  the  new  orders, 
or  that,  in  default,  the  bill  do  stand  dismissed  {Spencer 
V.  Jllen,  supra  ;   Glover  y.  Powell,  9  Jur.  1054). 

A  defendant  in  contempt  cannot  move  to  dismiss  until 
he  clears  such  contempt  {Anon,  15  Ves.  174);  neither 
can  a  defendant  move  during  the  pendency  of  a  plea  or 
demurrer  {Anon.  2  Ves.  287);  nor  after  a  decree,  or 
even  a  decretal  order,  has  been  made  {Bluck  y.  Colnaghi, 
9  Sim.  411). 

Order  for,  how  obtained,  ^c]  The  order  is  obtained 
on  motion.  The  motion  can  only  be  made  on  the 
days  appointed  for  motions.  The  motion  is  to  be  made 
on  notice  (114,  115  ord.  May,  1845);  but  where  an 
order  was  made  for  the  cause  to  stand  over,  with  liberty 


BY  THE   D£FBNDAIfT.  255 

&  the  plaintiff  to  amend  within  a  month,  or,  in  default, 
tint  the  bill  should  be  dismissed;  upon  the  plaintiff 
making  default,  an  order  to  dismiss,  obtained  without 
notice,  was  held  regular  {Bohede  y.  Edwards^  1 1  Sim. 
454). 

Prepare  a  notice  of  motion  (aeeform,  p.  13,  Appendix)^ 
a  copy  of  which  must  he  served  in  the  usual  way,  and 
an  affidavit  of  service  thereof  (see  form,  p.  20>  Ap- 
pendia)  must  be  made  and  filed,  and  an  office  copy  ob- 
tained; after  which  procure  of  the  Clerk  of  the  Records 
and  Writs  in  whose  division  the  suit  is,  a  certificate  of 
the  date  of  filing  the  answer  or  replication.  Give  these 
to  counsel,  with  a  motion  paper,  <*  To  move  pursuant  to 
the  within  notice  of  motion,**  and  he  will  thereupon  move 
the  court,  and  if  the  order  is  granted,  it  is  draum  up 
with  the  Registrar  in  the  usual  way  (see  Ante,  "  Mo- 
tions"), The  fee  to  counsel  is  one  guinea.  In  the  in- 
side of  the  motion  paper  it  is  usual  to  give  the  dates  of 
the  several  proceedings  in  the  cause,  and  also  to  make  a 
ealculation,  for  counseVs  assistance,  shewing  that  the 
period  at  which  the  defendant  is  entitled  to  dismiss  has 
arrived. 

Shewing  cause  against,  ^c]  Under  the  former  prac- 
tice, if  the  plaintiff,  after  service  of  a  notice  of  motion  to 
dismiss,  filed  a  replication  before  the  hearing  of  the 
motion,  the  defendant's  right  to  dismiss  was  gone 
{Waller  v.  Pedlington,  4  Beav.  124).  In  such  case, 
howeyer,  the  defendant  was  entitled  to  the  costs  of  pre- 
paring and  serving  the  notice  of  motion;  and  if  the 
plaintiff  did  not  tender  them,  the  defendant  might  bring 
his  motion  before  the  court,  in  order  to  obtain  such  costs 
(Att,'Gen,  y.  Cooper,  9  Sim.  379).  It  seems  probable 
that  this  practice  vi^ill  be  continued.  If  the  defendant 
had  not  instructed  counsel  to  move,  the  costs  tendered 
bj  the  plaintiff  were  usually  20s, 

If  the  plaintiff  neglected  to  file  a  replication,  but 
wished  to  retain  his  bill  in  court,  it  was  necessary  for 
him  to  appear  upon  the  motion,  and  do  one  of  the  three 
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following  things,  namely;   lst»  Give  an  undertaUng to 
file  a  replication,  and  in  case  he  required  a  commisskm. 
to  examine  witnesses,  obtain  and  serve  an  order  for  wai^l 
commission  within  three  weeks  from  the  date  of  saAtj 
undertaking;  or,   2ndly,  Without  filing  a  replicatioii, 
give  an  undertaking  to  hear  the  cause,  as  against  the 
defendant  making  the  motion,  upon  bill  and  answer;  or, 
3rdly,  Make  it  appear  that  he  was  unable  to  proceed  in 
the  cause,  by  reason  of  any  other  defendant  not  having 
sufficiently  answered  the  bill,  and  that   due  diligence 
had  been  used  to  obtain  a  sufficient  answer  from  suck 
other  defendant;  in  which  case  the  court  might  allowto 
the  plaintiff  such  further  time  for  proceeding  in  tlie 
cause  as  should  appear  to  the  court  to  be  reasonaUe 
(16  ord.,  1828,  abolished). 

The  recent  orders  do  not  state  any  particular  temui 
upon  which  the  court  may  allow  the  plaintiff  to  retain  his 
bill,  as  under  the  old  practice.  But  the  power  of  the 
court  to  enlarge  or  abridge  the  time  for  doing  any  act  or 
taking  any  proceeding  in  a  cause  upon  such,  if  any, 
terms  as  the  justice  of  the  case  requires,  is  unaffected 
by  those  orders  (21  order.  May,  1845).  It  may  be 
presumed,  therefore,  that  the  court,  in  the  exercise  of 
the  discretion  reserved  to  it  by  this  order,  vdll  still  re- 
tain the  former  practice. 

If  the  plaintijf  appear  upon  the  motion,  counsel  must 
be  instructed  for  that  purpose^  and  if  an  order  be  granted 
it  is  drawn  up  unth  the  Registrar  in  the  usual  wag. 

Costs  onJ]  Where  a  bill  is  dismissed  for  want  of  pro- 
secution, the  plaintiff  is  to  pay  to  the  defendant  or  de- 
fendants his  or  their  full  costs,  to  be  taxed  by  the  master 
(4  Ann,  c.  16,  s.  23).  The  court  refused,  on  a  motion 
to  dismiss,  to  enter  into  the  merits  of  the  cause  to  deter- 
mine  whether  the  bill  should  be  dismissed  without  costs 
(Staggy.  Knowles,  3  Hare,  241). 

Where  a  bill  is  dismissed  with  costs,  the  taxing  master 
may  tax  such  costs  vnthout  any  order  referring  the  same 
for  taxation,  unless  the  courts  upon  the  application  of  the 
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Ileging  himself  to  be  aggrieved,  prohibits  the  tax- 
f  such  costs;  and  the  costs  to  be  certified  by  the 
master  are  to  be  recovered  by  subpoeoa  (124  order, 
845). 


Section  2. 

Staying  Proceedings. 

*eating  upon  this  subject,  it  will  be  convenient  to 
ir,  first,  of  staying  proceedings  generally ;  secondly, 
ing  proceedings  during  tbe  pendency  of  a  petition 
eal  or  rehearing;  thirdly,  of  staying  proceedings 
the  plaintiff  proceeds  both  at  law  and  in  equity 
same  cause,  in  which  case  it  is  usual  for  the  court 
him  to  his  election  as  to  whether  he  will  proceed 
>r  in  equity;  and,  fourthly,  of  staying  proceedings 
two  suits  are  instituted  for  the  same  subject- 


1 .  Of  staying  proceedings  generally . 

Te  a  debt  is  claimed  or  demand  made  in  a  suit, 
5  defendant,  admitting  bis  liability,  offers  to  pay 
3t,  or  comply  with  the  demand,  and  to  put  the 
f  in  the  same  situation  as  if  the  liability  had  been 
d  without  suit,  the  court  will  stay  all  further  pro- 
js.  Thus,  in  a  creditor's  suit,  proceedings  were, 
ion,  ordered  to  be  stayed  as  against  some  of  the 
mts,  on  payment  of  one  of  the  plaintiff's  debts, 
ich  alone  such  defendants  were  liable,  and,  under 

circumstances,  without  costs  (Holden  v.  Kynas- 
Beav.  204). 

ire  a  bill  was  dismissed  for  want  of  prosecution, 
ore  the  costs  were  paid  the  defendant  died,  and 
intiff  brought  another  suit  for  tbe  same  object 

the  defendant's  executor,  the  court  ordered  the 
ceedings  in  the  latter  suit  to  be  stayed,  until  the 
■  the  former  were  paid  (Sjpires  v.  Sewell^  5  Sim. 
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193).  So,  where  a  suit  having  abated  by  the  death  of 
plaintiff  after  answer,  the  executors,  instead  of  reviring 
the  suit,  filed  a  new  bill,  the  proceedings  in  the  second 
suit  were  stayed  until  payment  of  the  defendant's  costo 
of  the  former  suit  {Altree  v.  Hordem^  5  Beav.  623;  12 
LawJ.,  N.  S.,  7Q\  7  Jut.  247). 

After  a  decree  in  a  creditor*s  suit,  the  court  will  r^ 
strain  a  creditor  of  the  testator  from  proceeding  at  law 
against  the  assets;  but  not  from  proceeding  against  the 
executors  personally  {Kent  v.  Pickering,  5  Sim.  569). 
So,  where  an  action  is  commenced  by  a  bond  creditor, 
against  the  heir  of  an  intestate,  if  the  latter  plead  a  ftbe 
plea,  the  court  will,  after  a  decree  obtained  by  another 
creditor  for  the  administration  of  assets,  restrain  the 
plaintiff  at  law  from  takinj^  out  execution  against  the 
assets,  but  aot  from  proceeding  against  the  heir  person- 
ally {Price  V.  Evans,  4  Sim.  514). 

Where  a  defendant  allowed  the  plaintiff,  whilst  in 
contempt  for  nonpayment  of  costs,  to  obtain  a  decree 
and  prosecute  various  proceedings  in  the  master's  office, 
the  court  refused  to  stay  the  plaintiff*s  further  proceed- 
ings {Plumb  V,  Plumb,  8  Jur.  165). 


2.  During  Appeal  or  Rehearing. 

Where  a  party  presents  a  petition  of  appeal,  either  to 
the  House  of  Lords  or  to  the  Lord  Chancellor,  or  a 
petition  of  rehearing  to  either  of  the  Judges,  and  isdt- 
sirous  of  staying  proceedings  pending  the  appeal  or  re- 
hearing, he  must  apply  specially  for  an  order  for  sndi 
purpose.  The  application  should  be  made  as  speedify 
as  possible  after  the  decree  or  order  has  been  pronounced 
{Herring  Y,  Chberry,  12  Sim.  410). 

In  what  CasesJ]  Where  irreparable  mischief  is  Kkcly 
to  result  from  the  prosecution  of  the  decree,  it  may  form 
a  ground  for  suspending  the  proceedings  (  Waldo  v.  Caletfi 
16  Yes.  212);  but  not  in  all  cases,  for  ihe  effect  of  so 


DURING   APPEAL   OR    REHEARING.  259 

J  would  frequently  be  a  reversal  of  the  decree  or 
wilder  (Walbum  v.  Ingilhy,  1  M.  &  K.  84). 

It  is  in  the  discretion  of  the  court  to  stay  the  execu- 
tion of  a  decree,  although  a  case  of  irreparable  mischief 
may  not  be  shewn  to  be  a  necessary  consequence  of  such 
execution  (The  Corporation  of  Gloucester  v.  Wood^  3 
Hare,  150;  7  Jur.  1151).  After  the  dismissal  of  a  bill, 
the  court  stayed  the  payment  out  of  court  of  a  sum  of 
stockj  pending  an  appeal  from  the  decree,  on  the  plain- 
tiff's submitting  to  such  order  as  the  court  might  there- 
after make  for  payment  of  interests  or  costs,  the  defend- 
ants to  be  at  liberty  to  apply  for  payment  on  giving 
security  (u/em,  9  Jur.  673).  In  another  case  the  court 
refused  to  stay  payment  of  a  legacy  to  a  party  residing 
abroad,  pending  an  appeal,  but  ordered  payment  upon 
security  to  be  settled  by  the  master  (Suisse  v.  Lord 
Lowthery  2  Hare,  438;  7  Jur.  808,  in  which  the  cases 
are  fully  discussed). 

Pending  an  appeal  against  an  order  OTcr-ruling  a  de- 
murrer, the  court  will  stay  proceedings  for  enforcing  an 
answer,  where  the  effect  of  answering  would  be  to  render 
the  appeal  useless  (Wood  v.  Milner,  1  J.  &  W.  636; 
Einff  of  Spain  y.  Maehado,  4  Russ.  560). 

Pending  an  appeal  from  an  order  disallowing  a  plea 
to  a  bill  of  discovery,  it  is  not  of  course  to  stay  proceed- 
ings to  enforce  an  answer;  but  the  court  will  exercise  its 
diBcretioiiy  by  considering  how  far  the  defendant  will  be 
prejudiced  by  giving  the  discovery  (Drake  v.  Drake,  13 
Law  J.,  N.  S.,  406;  9  Jur.  101).  Where  an  order, 
overruling  a  plea  to  a  bill  for  an  account,  was  appealed 
fifom,  the  court,  upon  the  appellant  getting  the  appeal 
advanced  for  hearing,  stayed  proceedings  to  enforce  an 
answer  (Gareias  v.  Bicardo,  9  Jur.  717). 

The  court  refused  to  stay  proceedings  for  the  recovery 
of  costs  of  suit,  pending  an  appeal  (Roberts  v.  Totty, 
19  Vea.  446). 

Order  ybr,"]  Every  application  to  stay  proceedings 
upon  any  decree  or  order  which  is  appealed  from,  is  to 
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be  made  first  to  the  Judge  who  pronounced  the  deeiee 
or  order  (46  order,  1828).  The  order  is  obtained  ( 
motion,  notice  of  which  should  be  serred  on  all  ihft 
parties  interested  in  the  decree  or  order.  1£  the  app& 
cation  be  refused  by  the  court  below,  the  party  mj 
then  apply  by  appeal  motion  to  the  Lord  Chanodkr. 

If  the  party  fails  in  his  application,  the  motioa  ii 
usually  dismissed  with  costs  {Waldo  v.  Caley^  16  Yes. 
212).  But  where,  pending  the  motion,  the  appeal  came 
on  and  was  decided  in  favour  of  the  appellant,  the  c(Mt8 
were  ordered  to  be  costs  in  the  cause  {RichardwHi, 
Bank  of  England,  1  Beav.  153). 

3.    Where  Plaintiff  proceeds  both  at  Law  and 
in  Equity, 

In  what  Cases.']  Double  vexation  is  not  to  be  ad- 
mitted, but  if  the  party  sue  for  the  same  cause  at  com* 
mon  law  and  in  chancery,  he  is  to  have  a  day  given  to 
make  his  election  where  he  will  proceed,  or  in  default  of 
such  election  to  be  dismissed  (Beam.  ord.  11). 

The  principle  extends  to  cases  where  the  same  matter 
is  litigated  in  a  foreign  court,  as  at  Amsterdam  (Pieten 
V.  Thompson,  Coop.  294),  or  before  a  tribunal  in  Irehmd 
(Harrison  v.  Gumeyy  2  J.  &  W.  563),  or  in  Scotland 
{Busby  V.  Mundayy  5  Madd.  297),  or  one  of  the  ocAi- 
nies  {Beckford  v.  Kemble,  1  S.  &  S.  7).  If  it  appear,  ca 
the  whole,  that  the  matter  in  litigation  can  be  more 
effectually  disposed  of  in  the  foreign  court,  the  Conrt  of 
Chancery  will  reverse  its  ordinary  mode  of  proceeding, 
and  direct  that  the  suit  pending  in  this  court  be  ad« 
journed  until  a  determination  is  made  in  the  foreign 
court  {Elliott  V.  Lord  MintOy  6  Madd.  16). 

Where  it  is  uncertain  in  which  court  the  plaintiff's 
right  must  ultimately  be  decided,  although  that  is  not 
a  case  in  which  the  defendant  can  put  the  plaintiff  to 
his  election,  the  court  will  not  permit  him  to  proceed 
simultaneously  in  both  courts,  but  will  leave  him  at  li- 
berty to  choose  in  which  court  he  will  first  proceed,  and 
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uthe  mean  time  suspend  proceedings  in  the  other 
(%^  V.  Wf/nne,  5  Jur.  1002).  A  defendant  having 
fletded  to  part  of  the  bill  and  answered  the  remainder, 
ns  held  not  entitled  to  an  order  to  elect  (Fisher  v.  Mee, 
3  Mer.  45);  nor  will  the  order  be  granted  against  a 
mortgagee,  who  is  entitled  to  proceed  both  at  law  and 
inequity  (Lyster  y.  Volland,  1  Yes.  431). 

Order  to  elect,"]  A  defendant  whose  answer  is  not 
excepted  to,  or  referred  back  on  former  exceptions,  al- 
leging that  the  plaintiff  is  prosecuting  him  in  this  court 
and  also  at  law  for  the  same  matter,  may,  upon  the  ex- 
piration of  eight  days  after  his  answer  or  further  answer 
is  filed,  obtain  as  of  course,  on  motion  or  petition,  the 
usual  order  for  the  plaintiff  to  make  his  election  in  which 
court  he  will  proceed  (16  order.  May,  1845,  art.  20). 

A  defendant  whose  answer  is  excepted  to  or  referred 
back  on  former  exceptions,  alleging  that  the  plaintiff  is 
prosecuting  him  in  this  court,  and  also  at  law  for  the 
same  matter,  may,  by  notice  in  writing  require  the  plain- 
tiff to  procure  the  master's  report  on  the  exceptions 
within  four  days  after  the  service  of  such  notice;  and  if 
the  plaintiff  does  not  procure  the  master's  report  in  four 
days  accordingly,  or  if  the  exceptions  be  not  allowed, 
such  defendant  may  obtain  as  of  course,  on  motion  or 
petition,  the  usual  order  for  the  plaintiff  to  elect  in  which 
court  he  will  proceed,  with  the  usual  directions;  but  the 
plaintiff  may  move  to  discharge  such  order  on  the  merits 
confessed  in  the  answer  (51  id,,  and  see  16  id,  art.  21). 
The  order  may  he  obtained  either  on  motion  or  peti^ 
tiou,  as  of  course.     If  obtained  on  petition,  prepare  a 
petition  {see/ormy  p.  7>  Appendix),  and  hand  it  to  the 
Secretary  of  the  Bolls,  who  will  draw  up  and  mark  the 
order  as  entered.     Pay  him  7s,     A  copy  of  the  order 
should  then  he  served  on  the  plaintiff's  solicitor,  and  on 
the  attorney  at  law. 

Although  the  time  for  excepting  to  the  answer  to  an 
original  bUl  may  have  expired,  yet  if  the  plaintiff  amends 
his  bill^  the  defendant  cannot  obtain  an  order  to  elect. 
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until  the  time  for  excepting  to  the  answer  to  the  amJedp  . 
ments  has  expired  {Leicester  v.  Leicester,  10  Sim.S 

After  an  order  to  electa  the  plaintiff  is  not  at  Hbeity 
to  proceed  either  at  law  or  in  equity,  until  he  has  eleeted; 
hut  the  court,  in  the  particular  circumstances  of  the 
case,  will  give  liberty  to  proceed  as  those  particular  €»- 
cumstances  may  require,  and  accordingly,  in  someof  tht 
orders  the  party  has  been  allowed  to  proceed,  and  in 
others  he  has  been  directed  to  give  judgment,  mth  n 
express  restraint  against  taking  out  execution  (Csnpjei 
T.  Tounff,  2  Swanst.  243). 

If  the  order  be  obtained  upon  a  false  suggestion,  Hie 
plaintiff  is  at  Hberty  to  move  to  discharge  it;  and  if  it 
appears  clear  that  the  two  suits  are  not  for  the  sane 
purpose,  the  order  will  be  discharged;  but  if  donbtfid, 
a  reference  is  directed  to  the  master  to  inquire  into  die 
fact  {MilU  y.  Fry,  3  V.  &  B.  9).  If  the  master  reports 
that  the  suits  are  not  for  the  same  matter,  the  pluntif 
applies  to  discharge  the  order  with  costs  {BoydY.  Htm- 
zelman,  1  Y.  &  B.  382). 

Election,  how  prepared,']  The  plaintiff,  upon  bdiig 
served  with  the  order,  must,  within  eight  days  after  sct- 
vice,  make  his  election  in  which  court  he  will  proceed. 
The  election  is  prepared  hy  the  solicitor  {see  form,  p.  76, 
Appendix),  and  is  afterwards  filed  in  the  Report  Qfiee, 
and  notice  thereof  is  served  on  the  defendants  solicitor. 
The  election  must  be  signed  by  the  solicitor  (16  order, 
26th  Oct.  1842). 

Upon  the  election  being  filed,  the  defendant's  solicitor 
must  search  for  and  obtain  an  office  copy;  after  which, 
if  the  plaintiff  elects  to  proceed  in  equity,  an  inj  unction 
to  stay  the  proceedings  at  law  issues  without  further 
order,  upon  production  of  the  office  copy  of  the  election. 
If  the  plaintiff  elects  to  proceed  at  law,  or  in  default  of 
his  electing  in  due  time,  the  bill  will  be  dismissed  with 
costs. 

Where  the  bill  is  dismissed  upon  an  election  to  pro- 
ceed at  law,  the  plaintiff  may,  after  he  has  failed  at 


pro- 
law. 
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Jjnng  a  new  bill  (Countess  of  Plymouth  v.  Bladon^  2 
Vera.  32). 

4.  Where  two  Suits  are  for  the  same  purpose. 

Where  two  suits  are  instituted  in  this  court  for  the 
lime  matter,  the  court  will,  in  certain  cases,  stay  the 
proceedings  in  the  second  suit  (Gaffe  v.  Lord  Stafford^ 
1  Yes.  544).  It  should  clearly  appear,  however,  that 
the  suits  are  instituted  in  the  names  of  the  same  per- 
sons; except  where  two  suits  are  instituted  by  different 
next  friends  of  an  infant  (Gage  y.  Bulkeley,  1  Amb. 
103). 

In  some  cases,  the  court  will  stay  the  proceedings  in 
the  first  suit.     Thus,  where  two  suits  were  instituted  to 
take  executors'  accounts,  and  a  decree  by  consent  had 
been  obtained  in  the  second,  the  court,  on  motion,  or- 
dered the  proceedings  in  the  first  suit  to  be  stayed,  and 
the  prosecution  of  the  second  suit  to  be  given  to  the 
I^aintiff  in  the  first  (Hawkes  v.  Barrett,  5  Madd.  17). 
K  the  bill  in  the  second  suit,  however,  pray  for  fur- 
ther relief  than  can  be  had  in  the  first,  the  court  will 
not  make  the  order.     Thus,  where,  after  a  decree  for 
the  administration  of  assets  in  an  amicable  suit,  a  cre- 
ditor filed  a  bill  praying  the  usual  accounts  (which  had 
already  been  directed  by  the  first  decree),  and  also  to 
have  tne  assets  marshalled  (which  had  not  been  prayed 
or  decreed  in  the  first   suit),   the  court  made  a  se- 
cond decree,  to  take   the   accounts   and   marshal  the 
assets,  with  liberty  for  the  Master  to  use  the  accounts 
taken  under  the  first  decree  (Pott  v.  Gallini,  1  S.  &  S. 
206;  and  see  Shephard  v.  Towgood,   6    Madd.  3/4). 
Nor  will  the  court  grant  the  order  where  several  suits 
are  instituted  for  tithes  (Keighley  v.  Brown,  16  Yes. 
344;  Manchester  College  Y.Isherwood,  2  Sim.  476); 
nor  where  two  suits  are  brought  for  the  same  purpose, 
one  by  the  assignees  of  the  party  interested,  and  the 
other  by  the  party  himself;  but  if  such  suits  proceed  to 
a  hearing,  the   court   will  dismiss  that  which  is  ira- 
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properly  brought  {Gage  v.  Bulkeley,  supra)  ;  nor  will 
the  court  decline  to  make  a  separate  decree  in  each  smt, 
unless  the  frame  of  the  suits  and  the  relative  positions 
of  the  parties  be  the  same  {Godfrey  v.  Maw,  I  T.  &  C. 
485);  and  where  two  creditors'  suits  were  instituted, 
and  a  decree  obtained  in  the  first  suit,  but  without  suf- 
ficient proof  of  the  debt,  and  being  also  irregular  ia 
form,  the  court  refused  to  stay  the  latter  suit  {Beidj. 
Territt,  1  Coll.  1).  So,  in  a  suit  by  a  residuary  l^;atee 
against  executors  who  admitted  assets,  the  court  le- 
fused  to  stay  proceedings,  on  the  ground  that  a  decree 
had  been  made  in  another  suit  for  general  administri- 
tion  of  assets,  which  decree  was  set  up  as  a  bar  to 
the  relief  sought  by  the  bill  {Suisse  v.  Lord  Lawther,  7 
Jur.  367). 

A  residuary  legatee  filed  a  bill  against  the  personal 
representatives  of  a  testator  for  an  account  and  payment; 
before  decree,  a  creditor  of  the  testator  upon  a  bond,  in 
respect  of  which  no  interest  had  been  paid  or  acknow- 
ledgment of  debt  made  for  upwards  of  twenty  yean^ 
filed  a  creditor's  bill  against  the  same  representatives; 
and  the  defendants,  by  answer  to  the  second  bill,  admit- 
ted the  existence  of  the  bond  debt:  the  plaintiff  in  the 
first  cause  afterwards  obtained  the  common  decree  in  a 
residuary  legatee's  suit,  and  the  defendants  thereupon 
obtained  an  order,  that  all  further  proceedings  in  the 
second  cause  should  be  stayed;  on  appeal,  however,  the 
Lord  Chancellor  discharged  the  order,  and,  in  the  second 
cause,  made  the  common  decree  in  a  creditor's  suit,  and 
ordered  the  report  to  be  made  in  both  causes  {BudgeH 
Y.  Sage,  3  My.  &  Cr.  683). 

Where  two  suits  are  instituted  on  behalf  of  infants  bf 
different  next  friends,  the  court  will  order  a  reference  to 
the  Master  to  see  which  is  most  for  the  infaitfs  benefit 
(Anon.y  3  Atk.  603) ;  and,  in  such  case,  the  moti<m  is 
granted  as  of  course,  upon  the  simple  allegation  of 
counsel,  that  both  suits  are  for  the  same  purpose  {Sidr 
livan  V.  Sullivan,  2  Mer.  40).  After  a  decree  has  been 
made  in  one  of  the  suits,  however,  it  is  not  usual  to 
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tat  the  reference,  on^  aceonnt  of  the  difficalty  which 
jitf  ariee  from  the  drcamstaiice  of  no  decree  being 
Her  obtained  in  the  other  smt  {Taylor  v.  Oldham,  Jac. 
*2JJ). 

^tke  court  directs  a  reference  to  the  Matter,  each 
forty  eupports  the  propriety  of  his  suit,  by  carrying 
M  a  state  of  facts,  which  must  be  supported  by  evidence, 
mid  the  Master  thereupon  makes  his  report.  If  the 
Master  reports  that  one  suit  is  more  beneficial  than  the 
Uker,  the  report  is  confirmed  by  petition,  which  should 
•bo  pray  that  the  other  suit  be  stayed.  If  the  other 
partjf  objects  to  the  report,  he  either  appears  upon  the 
peUksn  to  cof^rm,  or  presents  a  petition  for  the  Master 
to  review  his  report. 

Where  the  Master  reports  that  one  of  such  suits  is 
nore  for  the  benefit  of  the  infant,  the  court  will  not, 
brfoie  decree,  dismiss  the  bill  in  the  other  suit,  unless 
ij  eonsent,  because  non  constat  that  a  decree  will  ever 
w  obtained  (Mortimer  y.West,  1  Swanst.  358);  the 
oolj  order  the  court  will  make,  in  such  case,  is  to  stay 
tlie  proceedings  in  the  other  suit. 


Section  3. 
scandal  and  impertinence. 

Nature  of]  Scandal  is  anything  alleged  in  a  bill, 
answer,  or  odier  pleading,  in  language  which  it  is  un- 
becoming the  court  .to  hear,  or  contrary  to  good  man- 
ners, or  viything  set  forth  which  charges  a  person  with 
a  crime  not  necessary  to  be  shewn  in  the  cause  (Wyatt's 
P.  R.,  383). 

Impertinence  is  where  the  pleadings  are  stuffed  with 
long  recitals,  or  with  long  digressions  of  matters  of  fact, 
which  are  altogether  unnecessary  and  totaUy  immaterial 
to  the  point  in  question  (ibid.)    An  exception  for  im- 
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pertinence  cannot  be  sustained  when  the  qootia^; 
whether  the  matter  complained  of  is  material  or  Jid,i\ 
connected  with  the  merits  of  the  case,  and  tbeqoealMal 
of  materiality  cannot  be  decided  until  the  merits  of  Ae 
case  are  discussed  (Attorney-General  y.  Bdekards,  7  Iv. 
362).  It  must  clearly  appear  that  the  allegaftbutv- 
cepted  to  are  not  in  any  way  material  to  the  party's  i 
(Richards  v.  Attorney-General^  9  Jur,  383).  A  d 
statement  of  the  interest  of  relators,  shewing  thdren- 
nexion  with  the  subject-matter  of  an  informatiDD,  itfllt 
impertinent  (ibid,) 

Reference  for.']  If  any  pleading,  on  inspectioiii  s 
found  to  contain  scandalous  or  impertinent  matter,  the 
opposite  party  may  apply  for  an  order  to  refer  it  to  tb 
Master  to  ascertain  and  certify  the  fact,  and  upon  his  to 
certifying,  the  party  is  entitled  to  have  such  matter 
expunged. 

£very  proceeding  before  the  court,  if  made  the  "nkA 
of  scandal  or  impertinence,  may  be  referred  (Ertkine^. 
Garthshore,  18  Ves.  114). 

A  bill  may  be  referred  for  scandal  at  any  time,  but  it 
cannot  be  referred  for  impertinence  after  an  answer  or 
submission  to  answer  (Anon,  2  Yes.  631;  Ahergateiaoi 
V.  Abergavenny^  2P.  &W.  311).  A  defendant,  though 
in  contempt  for  want  of  answer,  may  refer  a  bill  ^ 
scandal,  but  not  for  impertinence  (Everett  \.  Prythergeh, 
12  Sim.  363). 

An  answer  may  be  referred  for  scandal  at  any  time, 
but  it  cannot  be  referred  for  impertinence  after  a  replica- 
tion, or  an  undertaking  to  speed  the  cause,  nor  loiter  a 
reference  for  insufficiency  (Barnes  v.  Saxby^  3  Swans. 
232;  Pellew  v. ,  6  Ves.  456). 

A  plaintifip,  though  in  contempt  for  non-payment  of 
costs,  may  refer  an  affidavit  for  scandal  and  impertinence 
(Cattell  V.  Simonsy  5  Beav.  396). 

If  upon  the  hearing  of  any  cause,  petition,  or  motion, 
the  court  is  of  opinion  that  any  pleading,  petition,  or 
affidavit  which  has  not  been  referred  for  impertinence, 
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teanjpart  of  any  sach  pleading,  petition,  or  affidavit, 
im  improper  or  of  unnecessary  length,  the  court  may 
•cAher  declare  such  pleading,  petition,  or  affidavit,  or 
9aj  part  thereof,  to  be  improper  or  of  unnecessary 
leDgui,  or  may  direct  the  taxing  master  to  look  into 
«iidb  pleading,  petition,  or  affidavit,  and  distinguish  what 
]Nurt8  or  part  thereof  are  or  is  improper  or  of  nnueces- 
■uy  length,  and  may  direct  the  taxing  master  to  ascer- 
tain the  costs  occasioned  to  any  party  by  such  parts 
or  part  thereof  as  in  the  one  case  may  have  been  de- 
clared to  be,  and  in  the  other  case  may  have  been  dis- 
tinguished  as  being,  improper  or  of  unnecessary  length, 
and  may  make  such  order  as  is  just  for  the  payment, 
aet-off,  or  other  allowance  of  such  costs  (122  order, 
%,  1845). 

Exceptions  for.']  No  order  is  to  be  made  for  referring 
anj  pleading  or  other  matter  depending  before  the  court 
fat  scandal  or  impertinence,  unless  exceptions  are  taken 
in  writing,  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  alleged  to  be  scandalous  or 
impertinent  (88  order.  May,  1845).  In  describing  any 
passage  which  is  impertinent,  it  is  sufficient  to  state  it 
u  extending  from  a  specified  word  in  a  given  folio,  to  a 
specified  word  in  another  folio;  but  the  exception  will  be 
orermled  if  it  include  any  passage  which  is  not  impert- 
inent {Wagstaffy.  BryaHy  1  R.  &  M.  30). 

The  exceptions  are  usually  drawn,  and  must  also  be 
signed  by  counsel ;  for  which  purpose  he  must  be  fur- 
nished with  a  brief  of  the  pleadings.  The  exceptions 
are  to  be  filed  with  the  Clerk  of  the  Records  and  Writs 
(5  order,  Oct.  1842);  and  the  name  and  address  of  the 
party  filing  them  must  be  indorsed  thereon  (17  id.)  On 
the  same  day  on  which  the  exceptions  are  filed,  a  notice 
thereof  must  be  given  to  the  solicitor  for  the  adverse 
party,  or  to  the  adverse  party  himself  if  he  acts  in  per- 
son (24  id.),  which  notice  should  be  served  before  eight 
o'clock  (22  id.) 

The  exceptions  being  prepared^  make  a  fair  copt| 
N  2 
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thereof  on  fooUeap  paper  bookwayg,  and  an  ike  Ui  ^ 
indorse  the  name  and  address  of  the  solicitor  and  aged, 
as  previously  directed  with  respect  to  a  hill.  Take  At 
exceptions  to  the  Clerk  of  the  Records  and  Writs,  if 
whose  division  the  suit  may  be,  and  he  wHljUe  tkm^ 
after  which,  prepare  a  notice  (see  form,  p.  72,  Jpfot- 
dix),  and  serve  a  copy  thereof  on  the  opposite  partjfh 
fore  eight  o^clock. 

How  referred,  ^.]     Any  person  or  party  hxm  j 
filed  exceptions  to  any  pleading  or  other  matter  depend   4 
ing  before  the  court  for  scandal,  and  any  party  htni|    i 
filed  exceptions  for  impertinence,  is  to  obtain  an  older    i 
to  refer  the  same  to  the  Master  within  six  days  after 
the  filing  thereof.     If  he  does  not,  the  exceptions  m 
to  be  considered  as  abandoned,  and  the  costs  are  tolio 
paid  by  the  exceptant  (16  order.  May,  1845,  art.  (; 
39  id,)    The  six  days  are  to  be  reckoned  exclusive  cf 
the  day  of  filing  the  exceptions  (11  id,),  and  when  sndi 
six  days  expire  on  a  Sunday,  or  other  day  on  which  tlie 
offices  are  closed,  it  is  exclusive  of  that  day  also  03 
id.)     The  times  of  vacation  are  not  to  be  reckoned  in 
the    computation    of  the   time  allowed    for   referring 
exceptions,  or  obtaining  a  Master's  report  on  exceptions 
(14  tVf.,  art.  2). 

The  order  to  refer  the  exceptions  maybe  obtttoed 
either  on  motion  or  petition,  as  of  course.  If  obtai^ 
on  petition,  prepare  a  petition  (see  form,  p,  7,  Jjmenr 
dix),  and  present  it  to  the  Master  of  the  Rolls,  anfl  wt 
secretary  will  draw  up,  pass,  and  enter  the  order,  i 
copy  of  which  'should  interwords  be  served  on  the  i^jfp^ 
gite  party. 

Where  exceptions  for  impertinence  were  filed,  bAt  no 
order  to  refer  them  obtained  in  due  time,  a  secotijl  ^t 
of  exceptions,  relative  to  the  same  subject-matter^  tr^ 
ordered  to  be  taken  ofi'  the  file  (Stooke  v.  Fincent,  9 
Jur.  821).  It  is  not  necessary  to  obtain  an  order  ti 
refer  any  proceeding  in  the  Master's  Office  for  sc^ilUl 
or  impertinence,  but  the  party  may  proceed  befor^ttie 
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Master  by  a  warrant  to  be  taken  out  for  that  purpose 
(73  order,  1828). 

Having  obtained  the  order,  the  suit  must    then  le 

referred  to  one  of  the  Masters^  if  not  already  done  (see 

Tori  3,   "Referring  the  suit**);  after  which,  a  copy  of 

the  order  is  carried  into  the  Masters  Office,  and  a  u:ar' 

rant  taken  out  and  served,  to  proceed  upon  the  reference 

(see  Part  3,  •*  Warrants'"),  and  upon  the  Master  being 

attended  by  the  parties,  the  matter  is  argued  before  him, 

md  he  thereupon  makes  his  report,     This  report  must 

sfterwards  be  filed  at  the  Report  Office,  but  does  not 

rtfdre  confirmation.     The   report    is  to   be  obtained 

vithm  fourteen  days  after  the  date  of  the  order,  or 

within  such  further  time  as  the  Master  thinks  fit  to 

aDow,  or,  in  default,  the  exceptions  and  order  are  to  be 

considered  as  abandoned,  and  the  costs  are  to  be  paid 

by  the  exceptant  (16  order.  May,  \Mu,  art.  7;  40  id), 

llie  Master  may  enlarge  the  time  for  making  his  report 

upon  exceptions,  in  all  cases  where  the  time  is  not  limited 

w]  the  order  of  reference,  or  by  notice  given  pursuant  to 

16  order,  ^lay,  1845,  art.  21  (19  id.) 

If  either  party  is  dissatisfied  with  the  Master's  report, 
be  has  four  days  after  the  filing  thereof,  within  which 
be  may  file  and  set  down  exceptions  thereto  and  serve 
m  order  for  setting  down  the  same  (16  id,,  arts.  8  & 
9),  as  to  which  see  Part  3,  *'  Exceptions  to  report.'* 

How  expunged,"}     Upon  the  expiration  of  four  days 
fiom  the  filing  of  the  Master's  report  that  any  pleading 
or  other  matter  depending  before  the  court  is  scandalous 
or  impertinent,  the  officer  having  the  custody  or  charge 
of  such  pleading  or  other  matter  is,  upon  production 
to  him  of  an  office  copy  of  the  Master's  report  aud  a 
certificate  that  no  exception  thereto  was  filed  or  an  affi- 
davit that  no  order  to  set  down  any  such  exception  was 
served  within  four  days  afler  the  filing  thereof,  to  ex- 
punge from  such  pleading  or  other  matter  such  parts 
thereof  as  the  Master  has  found  to  be  scandalous  or 
impertinentj  and  thereupon  the  person  or  party  re* 
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quiring  sach  scandalous  or  impertinent  matter  to  1 
expunged,  is  to  pay  to  the  officer  expunging  the  i 
the  same  fee  as  on  the  like  occasion  has  heretofore  l)ca 
paid  to  the  Master  (4 1  id,) 

Costs  of.']  The  Master  having  found  any  pleidiig 
or  matter  depending  before  the  court  to  be  or  not  to  be 
scandalous  or  impertinent,  is  to  direct  by  whom  te 
costs  of  and  consequent  upon  the  reference  are  to  lie 
paid  (42  id.) 


Section  4. 
production  of  documents. 

In  what  Cases.']  If  either  party  admits  to  hife 
deeds,  accounts,  writings,  or  other  documents  in  Ui 
possession,  which  it  is  important  for  the  other  partf 
to  inspect,  the  court  will,  under  certain  circnmstaoeo^ 
make  an  order  for  the  production  thereof.  The  prodnc* 
tion  may  be  ordered  either,  1st,  As  agiunst  the  pUa' 
tiff ;  or,  2ndly,  As  against  the  defendimt. 

1st.  Where  the  plaintiff  refers  to  documents  in  his 
possession  as  evidence  of  a  fact  which  is  distinctlj 
charged,  the  court  will  in  certain  cases  require  them  to 
be  produced,  before  the  defendant  is  bound  to  answer; 
but  it  must  clearly  appear  by  the  bill  that  they  are  in 
the  plaintiff's  possession,  and  it  must  be  shewn  thattke 
defendant  cannot  answer  without  seeing  them.  Where 
the  plaintiff  charged  a  fact  within  the  knowledge  of  the 
defendant,  by  the  very  nature  of  it,  and  stated  that  he 
had  documentary  evidence  of  that  fact  in  his  possession, 
the  court  refused  an  order  for  production  {Bate  v,  BtdCt 
8  Jur.  232).  The  court,  it  would  appear,  cannot  make 
an  order  as  against  the  plaintiff  for  production  of  doco- 
ments;  but  if  it  is  necessary  for  the  defendant  to  see 
them  in  order  to  put  in  his  answer,  the  court  will  ex- 
tend the  time  for  answering  until  after  the  plaintiff  has 
produced  them  (Taylor  v.  Heminff,  4  Beav.  235). 
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2ndlj.  If  the  defendant  by  his  answer  admits  deeds 
or  papers,  referred  to  therein,  to  be  in  his  possession, 
the  plaintiff,  if  so  advised,  is  at  liberty  to  apply  to  have 
them  deposited  with  the  Clerk  of  the  Records  and  Writs, 
in  order  that  he  may  inspect  and  take  copies  of  them, 
and  that  such  clerk  may  attend  therewith  before  the 
Examiner,  or  at  the  execution  of  a  commission,  and  at 
the  hearing  of  the  cause. 

The  documents  must  be  described  by  the  defendant's 
wswer  or  the  schedules  thereto  {Atkins  v.  Wright^  14 
Ves.  211).  Documents  not  scheduled,  and  denied  to 
the  hest  of  defendant's  knowledge  and  belief  to  relate  to 
the  matters  in  dispute,  were  ordered  to  be  produced 
(Attorney-General  v.  Berry ^  9  Jur.  224).  In  a  suit  by 
the  executors  of  a  deceased  partner  in  a  firm  of  solicitors, 
>^st  the  surviving  partner,  documents  relating  to  the 
piivate  business  of  their  clients  were  ordered  to  be  pro- 
duced {Broum  v.  Perkins,  2  Hare,  540;  8  Jur.  186). 
the  court  refused  an  order  for  production  by  the  de- 
faidant  of  a  transcript  of  the  short-hand  writer's  notes 
of  a  trial  at  law  {Rapson  v.  Cubit,  7  Jur.  77). 

The  documents  must  be  admitted  by  the  defendant  to 
kein  his  possession  {Atkins  v.  Wright j  14  Ves.  211). 
Eduction  of  documents,  admitted  to  be  in  the  posses- 
^n  of  an  agent  on  behalf  of  the  defendant  and  other 
{kersons  not  parties  to  the  cause,  was  refused  {Lopez  v. 
Beacon^  6  Beav.  254;  12  Law  J.,  N.  S.,  311);  and  al- 
though, as  between  a  plaintiff  and  defendant,  the  plain- 
tiff may  have  a  right  to  production;  yet,  if  an  absent 
party  htu  an  interest  in  the  documents,  the  court  will 
not  order  production  unless  the  absent  party  be  made  a 
|iarty  to  the  suit,  for  which  purpose  the  court  will  allow 
the  motion  to  stand  over  {Sweet  v.  Hunter,  9  Jur.  807). 
But  thisy  it  appears,  does  not  apply  where  the  other 
jieraons  are  not  necessary  parties  to  the  suit  {Richard- 
wn  ▼.  HoMtings,  13  Law' J.,  N.  S.,  416). 
.  If  it  clearly  appears  that  the  documents  do  not  relate 
to  the  plaintiff's  title,  the  court  will  not  order  produc- 
tion.    But  to  protect  a  defendant  from  production,  it  is 
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not  sufficient  that  the  docomenU  be  evidence  of  im 
title;  they  must  contain  no  matter  supportii^  the  pb^ 
tiffs  title  or  case^  or  impeaching  the  defence  {Cmi^f, 
Corporation  of  London,  1  T.  &  C.  631;  10  im.il^^ 
and  there  must  be  a  positive  averment  to  that  eftflt&j 
merely  submitting  and  insisting  by  the  answer^  or  qpufci 
ing  as  to  information  or  belief^  is  insufficient  (B^antiT, 
Harrisy  9  Jur.  80,  987;  Bannatyner.  Leader,  10  Bin. 
230;  Edwards  v.  Jones,  9  Jur.  145;  and  see  Jdami.^ 
Fisher,  3  M.  &  C.  526;  Smith  v.  Duke  o/BeaitfM,  I 
Phil.  209;  7  Jur.  1095).  In  a  suit,  however,  for  r 
commission  to  ascertain  boundaries,  production  was  9h 
dered,  notwithstanding  it  was  stated  in  the  answer  tkft 
the  documents  did  not  relate  to  the  plaintiff's  tidft 
(Marquis  of  Bute  v.  Glamorganshire  Canal  Co,,  9  Jw* 
1063). 

With  respect  to   confidential   communication^  tbi 
general  rule  is,  that  a  defendant  will  not  be  ordeitd  to 
produce  documents  which  are  properly  to  be  oonsideiti 
as  confidential  communications  made  between  solicifiDr 
and  client,  acting  merely  in  the  relation  of  solidtor  sod 
client,  and  which  took  place  either  in  the  progress  of 
the  suit  or  with  reference  to  the  suit  previously  to  its 
commencement  (Flight  v.  Robinson,  13  Law  J.,  N.  S., 
425;  8  Jur.  888;  and  see  Herring  v.  Gobery,  1  PhiL 
91;  Claggett  v.  Phillips,  2  Y.  &  C.  82;   7  Jur.  31; 
Lord  Walsingham  v.  Goodricke^  3  Hare,   122).    The 
communications  of  an  agent,  sent  abroad  by  a  solicitor 
to  collect  evidence  in  aid  of  an  action,  will  be  protected 
as  confidential  (jS^^e^/ev.  Stewart,  12  Law  J.,  N.  S.,  473; 
9  Jur.  121).     An  opinion  of  counsel,  taken  by  the  de- 
fendant fifteen  years  before  the  filing  of  the  biU,  for  his 
guidance  in  the  dispute  which  afterwards  became  the 
subject  of  litigation,  was  held  privileged   (Woods  v. 
Woods,  9  Jur.  102,  615;   but  see  Greenlaw  v.  King,  1 
Beav.  137).     Privileged  communications  are  not  only 
privileged  in  the  particular  case,  or  as  against  the  parti- 
cular parties  with  whom  the  litigation  is  contemplated, 
but  the  privilege  also  extends  to  any  subsequent  litiga- 
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tivn,  and  u  against  other  parties  relating  to  the  same 
fffomrtj  (Holmea  t.  Baddeley,  9  Jur.  289). 

A  defeodant  is  not  protected  from  the  production  of 
docmnents  on  the  ground  that  they  may  be  used  against 
Inm  on  an  indictment  for  perjury,  if  the  crime  is  alleged 
to  have  been  committed  after  the  suit  commenced  (Price 
ir.  Gordon,  13  Law  J.,  N.  S.,  104;  7  Jur.  1076). 

When  books  are  used  constantly  by  the  defendant  in 
Ilia  business^  the  court  will  order  them  to  be  inspected 
at  the  office  of  the  defendant  or  of  his  solicitor  {Graney. 
Cooper,  A  My.  &  Cr.  263) ;  and  if  they  contain  other  en- 
triei  not  connected  with  the  cause,  such  parts  will  be 
directed  to  be  sealed  up;  but,  in  either  case,  the  party 
niut  make  an  affidavit  of  the  facts  {Gerard  v.  Penswick, 
1  Swan.  635).  Where  the  plaintiff  is  entitled  to  pro- 
duction of  some,  but  not  all  the  memoranda  in  a  book, 
and  they  cannot  be  separated  or  sealed  up,  the  defend- 
ant must  produce  the  whole  (Carew  v.  White,  5  Beav. 
172).  The  court  refused  to  allow  the  parts  sealed  up 
to  be  opened,  upon  evidence  that  they  related  to  the 
natters  in  dispute  {Sheffield  Canal  Co,  v.  Sheffield  Rail. 
ft.,  12  Law  J.,  N.  S.,  376). 

Order  for,  how  obtained,  ^c]  The  order  is  obtained 
on  motion,  notice  of  which  must  be  served  on  the  de- 
fendant's solicitor.  The  motion  can  only  be  made  on 
the  days  appointed  for  motions.  The  motion  may  be 
made  pending  exceptions  to  the  answer  for  insufficiency 
(Hmiier  v.  Capron,  5  Beav.  93).  An  amendment  of 
^e  bill,  after  service  of  the  notice,  is  no  objection  to  the 
motion  (Chidwick  v.  Prebble,  6  Beav.  264;  12  Law  J., 
M.  8.,  338;  7  Jur.  294). 

Prepare  a  notice  of  motion  {see  form,  p,  13,  Appen- 
dix), which  mutt  be  served  on  the  defendant's  solicitor 
in  the  usual  way,  and  an  affidavit  of  service  {see  form, 
p.  20,  Appendix)  must  be  made  and  filed,  and  an  office 
copy  obtained  to  be  ready  in  court.  In  ordinary  cases, 
a  hand  motion,  together  with  a  copy  of  the  affidavit  and 
notice  may  be  sufficient  for  counsel;  but  if  any  opposi-^ 
n3 


374  PRODUCTION    OF   DOCUMENTS. 

turn  is  anticipated,  he  should  bej^imuhed  wUk  a  brief 
of  the  pleadings.  The  fee  will  vary  from  one  gwoM 
upwards,  according  to  circumstances.  The  order  it 
drawn  up  in  the  usual  way,  (see  ante,  **Motiom^)i 
after  which  a  copy,  indorsed  with  a  memorandum  u  k 
the  case  of  a  decree,  must  he  served  on  the  opposite  fwrhf, 
and  if  he  neglect  to  comply  thereunth,  he  must  he  |V^ 
ceeded  against  in  the  same  manner  as  previously  dvridd 
with  respect  to  enforcing  a  decree. 

Where  a  married  woman  claimed  the  snbject-mtftter 
in  dispute  to  her  own  separate  use,  the  order  made  wiii 
that  she  should  produce  the  documents  for  inspectkn, 
and  that  her  husband  should  permit  her  to  do  so  (Cnp- 
dery  v.  Way,  7  Jur.  987). 

An  affidavit  is  not  admissible  on  the  motion  to  prove 
a  fact  which  is  neither  admitted  nor  denied  b j  the  tn- 
swer  {Edwards  v.  Jones,  9  Jur.  145). 

How  deposited.']  The  defendant,  upon  being  semd 
with  the  order,  should,  within  the  time  therein  limited, 
leave  the  documents,  together  with  a  schedule  thereot 
with  the  Clerk  of  the  Records  and  Writs  in  whose  di- 
vision  the  suit  may  be,  who  is  responsible  for  their  safe 
custody,  and  who,  upon  receiving  notice,  will  attend  with 
them  before  the  Examiner,  or  Commissioners,  and  at  the 
hearing  of  the  cause. 

Any  Clerk  of  Records  and  Writs,  being  required  t(i 
attend  with  any  record  or  document  at  any  assizes,  oi 
at  any  court  or  place  out  of  the  Court  of  Chancery,  oi 
the  offices  thereof,  is  entitled  to  require  that  the  soli 
citor,  or  party  desiring  such  his  attendance,  shall  depo 
sit  with  him  a  sufficient  sum  of  money  to  answer  hi 
just  fees,  charges,  and  expenses  in  respect  of  such  at 
tendance,  and  to  undertake  to  pay  any  further  just  fee! 
charges,  and  expenses  which  may  not  be  fully  answere 
by  such  deposit  (8  order,  Oct.  1842). 

Inspection  of]  When  the  suit  is  amicable,  it  is  n 
unusual  for  the  plaintiff  to  allow  the  documents  to  i 
msin  in  the  defendant's  ]^«e^^\QXk>  ^tl^  \a  take  the  i 
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spection  at  his  solicitor's  office,  instead  of  their  heing 
deposited  with  the  Clerk  of  the  Records  and  Writs, 
which  is  a  considerahle  saving  of  expense.  In  such  case 
the  defendant's  solicitor  is  not  entitled  to  charge  the 
plaintiff  for  the  inspection  {Woodroffe  v.  Daniel,  10 
Sim.  126).  Where  the  plaintiff,  having  obtained  an 
order  for  the  defendants  to  deposit  documents  with  their 
solicitor  for  the  plaintiff's  inspection,  attended  at  the 
office  of  the  defendant's  solicitor  for  the  purpose  of 
making  copies,  which  the  defendant's  solicitor  declined 
to  allow^  but  offered  to  furnish  copies  at  the  plaintiff's 
expense;  the  court  ordered  the  documents  to  be  depo- 
sited with  the  Clerk  of  the  Records  and  Writs  for  the 
usual  purposes,  but  made  no  order  as  to  costs,  as  the 
question  by  whom  copies  were  to  be  made  under  such 
orders  had  been  long  a  subject  of  dispute  {Prentice  v. 
Phillips,  7  Jur.  763;  2  Hare,  152). 

The  party  by  whom  the  documents  are  deposited  may 
have  access  to  them  at  any  time,  without  paying  any 
fees.  '  The  opposite  party  may  also  inspect  and  take 
copies  thereof,  but  it  is  upon  payment  of  the  usual  fees, 
namely,  7«  per  hour  for  the  inspection,  and  4d,  per  folio 
for  office  copies. 

After  the  documents  have  been  deposited,  they  cannot 
be  delivered  out,  even  by  consent  of  the  parties,  with- 
out an  order.  It  is,  therefore,  usual  for  a  direction  to 
be  given  for  their  delivery,  in  the  decree  or  order  which 
disposes  of  the  cause. 


Section  5. 
further  directions. 


•  A  cause  cannot  be  set  down  on  further  directions  ex- 
cept on  a  Master's  general  report,  made  in  pursuance 
of  a  decree  or  decretal  order.  On  other  orders  the 
reservation  is,  that,  "  After  the  Master  has  made  his 
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report,  such  fiirther  order  shall  be  made  u  diallim 
jott."  « 

When  the  Master  makes  a  separate  report  in  jn^. 
suance  of  a  decree^  or  any  report  not  in  porsuanee  of  a  ^ 
cree  or  decretal  order,  the  cause  cannot  be  brought  bcAn' 
the  court  on  further  directions,  but  the  party  must  apflf 
by  petition  for  consequential  directions  (Fan  Kmnf  t. 
BeU,  3  Madd.  430). 

How  set  dounu]  As  soon  as  the  Master^s  report  hn 
been  absolutely  confirmed,  the  plaintiff  is  at  liberty  to 
set  his  cause  down  on  farther  directions.  For  tkk 
purpose,  a  petition^  as  of  course^  is  prepared  {seie  firm, 
p,  8,  Appendix),  and  presented  to  the  Lord  ChaneeUoF 
or  to  the  Master  of  the  RoUs,  as  the  ease  may  be,  and,  d 
the  same  time,  a  copy  of  the  decree  or  order,  and  of  iki 
Master's  report,  including  the  schedules,  and  also  ofmjf 
interlocutory  orders  or  reports  made  between  the  decree 
and  the  general  report,  is  left  with  him.  The  order 
being  draum  up,  copies  thereof  must  be  afterwards  served 
on  the  defendants  solicitors,  and  an  affidofdt  of  serviet 
should  be  made  (see  form,  p.  17,  Appendix),  and  m 
office  copy  obtained,  to  be  ready  in  court  on  the  hecr- 
ing,  in  case  the  adverse  party  neglects  to  appear,  A» 
soon  as  the  order  is  drawn  up  the  cause  may  be  id 
clown  with  the  Registrar,  for  which  you  pay  Is.i/w 
further  directions  only,  or  2s.  \f  on  further  direction 
and  costs. 

Brief  on."]  The  cause  having  been  set  down,  a  brief 
for  the  hearing  must  next  be  prepared.  This  shouU 
contain  the  title  of  the  cause,  in  half-margin,  andshovU 
set  out  the  ordering  part  of  the  decree,  and  the  M<uteii 
report,  in  the  past  tense,  together  with  such  observation 
as  may  be  thought  necessary,  and  it  would  be  perhaps  as 
well  to  add  a  sketch  of  the  further  directions  to  be 
prayed.  The  schedules  to  the  report  are  in  general  un- 
necessary. Counsel  should  also  be  furnished  with  the 
former  briefs  on  the  original  hearing. 
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Aeard.']  The  cause  hsTing  been  set  down,  it 
onrse  be  necessary  to  watch  the  list,  in  order  to 
1  when  it  is  likely  to  come  on  for  hearing,  and 
citor  should  take  care  to  have  all  the  necessary 
In  court  with  him  as  upon  the  original  hearing, 
se  will  be  brought  on  in  its  turn  and  argued  in 
il  way«  and  the  order  pronounced.  If  the  oppo- 
ij  neglects  to  appear  at  the  hearing,  upon  pro- 
of the  affidavit  of  service,  an  order  will  be 
ced,  which  is  absolute  in  the  first  instance.  In 
se,  it  is  not  necessary  that  the  affidavit  should 
need  before  the  rising  of  the  court;  it  is  suf- 
f  it  be  produced  to  the  registrar  {Trewick  v. 
re,  7  Jur.  1123).  The  party  on  whom  the 
tting  down  the  cause  has  been  served,  should  be 
1  with  an  affidavit  of  having  been  so  served,  in 
other  party  make  default, 
ns  not  parties  to  the  suit,  it  seems,  have  no 
»  appear  on  further  directions  without  leave,  if 
»pearance  is  opposed  (Grace  v.  Terringtony  9 

1). 

r  onJ]  The  order  on  further  directions  is  drawn 
I  the  Registrar  in  the  usual  way,  as  previously 
.  with  respect  to  a  decree,  for  which  purpose  the 
decree,  together  with  the  Master's  report,  and  the 
confirm  the  report,  must  be  left  with  him,  as  also 
ountant-General's  certificate,  if  pajrments  are  di- 
0  be  made  out  of  Court.  No  part  of  the  Mas- 
port  is  to  be  stated  in  any  decree  upon  further 
DS,  except  the  Master's  finding,  or  opinion  upon 
ject  referred  to  him  (27  order,  Dec.  1833). 
3  order  gives  further  directions  to  the  Master,  a 

the  ordering  part  thereof  is  left  with  him,  and 
es  his  report  or  certificate  thereon.    The  order, 

the  Master's  report  or  certificate  (if  any)  are 
ken  to  the  Accountant-General's,  and  the  pay- 
>r  transfers  are  made  as  directed  by  the  order, 
ceptions  have  been  taken  to  the  Master's  report. 
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the  plaintiff  is  at  liberty  to  apply,  on  setting  do^ibe 
cause  on  further  directions,  to  have  the  same  bend 
together  vfxth  the  exceptions.  If,  from  the  nature  of 
the  exceptions,  the  decision  of  the  court  is  likely  to  be 
final,  this  is  the  usual  course;  but  if,  on  the  oontniy, 
it  is  probable  that  the  exceptions  will  require  a  refeTence 
back  to  the  Master  to  review  his  report,  in  which  case 
the  cause  could  not  be  heard  until  the  Master  made  his 
further  report,  the  plaintiff  would  not  be  justified  in 
setting  down  his  cause  on  further  directions,  ndther 
would  he  be  allowed  the  costs  thereof.  When  the  erase 
is  set  down  with  the  exceptions,  the  petition  to  set  down 
the  cause  on  further  directions  prays  that  the  samemaj 
be  heard  together  with  the  exceptions,  and  the  cause 
is  then  set  down  in  the  same  manner  as  previous^ 
directed. 

Where  the  defendant  having  excepted  to  the  Master's 
report,  the  plaintiff  set  the  cause  down  on  the  exceptions 
and  for  further  directions,  upon  the  exceptions  beiiff 
allowed,  it  was  held  that  the  defendant  was  not  entitled 
to  the  costs  of  the  day  incurred  by  the  plaintiff  having 
set  the  cause  down  on  further  directions  (Osborne  f- 
Harvey,  7  Jur.  229). 

Where  a  plaintiff,  having  filed  exceptions  to  the 
Master's  report,  and  set  the  cause  down  to  be  heard  on 
the  exceptions,  neglected  to  appear  at  the  hearing,  the 
court,  on  the  defendant's  request,  overruled  the  ex- 
ceptions, and  heard  the  cause  on  the  further  directions 
(Rookes  V.  Rookes,  7  Jur.  1104). 


Section  6. 


COSTS. 


Costs  in  equity  are  generally  in  the  discretion  of  the 
court;  but  there  are  certain  rules  which  have  been  laid 
down  for  the  regulation  of  costs  in  particular  cases,  and 
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tUch  have  been  already  noticed  in  the  previous  part  of 

this  work. 
The  court  will  sometimes,  on  pronouncing  the  decree 

It  the  hearing  of  the  cause,  decide  the  question  of  costs; 

Imt  generally,  when  the  court  directs  an  issue  or  action, 

or  a  reference  to  a  Master,  the  costs  are  reserved  for 

consideration  on  the  further  directions. 
When  costs  are  awarded  by  the  court,  they  are  either 

**M  between  party  and  party,"  or  "as  between  solicitor 

and  client,"  in  which  latteri  case  they  are  allowed  more 
liberally  than  in  the  former. 

Where  the  same  solicitor  is  employed  for  two  or  more 
defendants,  and  separate  answers  shall  have  been  filed, 
or  other  proceedings  had,  by  or  for  two  or  more  defend- 
ants separately,  the  Master  is  to  consider,  in  the  taxa- 
tion of  such  solicitor's  bill  of  costs,  either  between  party 
and  party,  or  between  solicitor  and  client,  wliether  such 
separate  answers  or  other  proceedings  were  necessary  or 
proper;  and  if  he  is  of  opinion  that  any  part  of  the 
costs  occasioned  thereby  has  been  unnecessarily  or  im- 
properly incurred,  the  same  are  to  be  disallowed  (27 
order,  1828). 

When  two  counsel  appear  for  the  same  party  or 
parties  upon  the  hearing  of  any  cause  or  matter,  and  it 
shall  appear  to  the  Master  to  have  been  necessary  or 
proper  for  such  party  or  parties  to  retain  two  counsel  to 
appear,  the  costs  occasioned  thereby  shall  be  allowed, 
although  both  of  such  counsel  may  have  been  selected 
from  the  outer  bar  (33  id.) 

Where  costs  are  to  be  taxed  as  between  party  and 
party,  the  Taxing  Master  may  allow  to  the  party  entitled 
to  receive  such  costs  all  such  just  and  reasonable  ex- 
penses as  appear  to  have  been  properly  incurred  in — the 
service  and  execution  of  writs,  and  the  service  of  orders, 
notices,  petitions,  and  warrants;  advising  with  counsel 
on  the  pleadings,  evidence,  and  other  proceedings  in  the 
cause;  procuring  counsel  to  settle  and  sign  pleadings 
and  such  petitions  as  may  appear  to  have  been  proper 
to  be  settled  by  counsel;  procuring  consultations  of 


280  COSTS. 

counsel;  procuring  the  attendance  of  counsel  in  th 
Master's  offices  upon  questions  relating  to  pleadings  ef', 
title;  procuring  evidence  by  deposition  or  affidavit,  mi 
the  attendance  of  witnesses;  and  supplying  counsel  wilh-i 
copies  of  or  extracts  from  necessary  documents.  M' 
in  allowing  such  costs  the  Taxing  Master  is  not  to- 
allow  to  such  party  any  costs  which  do  not  appear  (i- 
have  been  necessary  or  proper  for  the  attainment  of 
justice  or  for  defending  his  rights,  or  which  appear  to 
have  been  incurred  through  over  caution,  negligence,  or 
mistake,  or  merely  at  the  desire  of  the  party  (1 20  order, 
May,  1845).  i 

The  costs  of  such  copies  of  pleadings  and  proceediogi 
as  have  heretofore  been  allowed  in  the  taxation  of  oosti 
between  party  and  party  in  country  causes,  are  hereafter 
to  be  allowed  in  the  taxation  of  costs  between  party  uA ' 
party  in  town  causes  (121  id,) 

If,  upon  the  hearing  of  any  cause,  petition,  or  motiooi 
the  court  is  of  opinion  that  any  pleading,  petition,  or 
affidavit  which  has  not  been  referred  for  impertinenec^ 
or  any  part  of  any  such  pleading,  petition,  or  affidavit, 
is  improper  or  of  unnecessary  length,  the  court  waj 
either  declare  such  pleading,  petition,  or  affidavit,  or  aaj 
part  thereof,  to  be  improper  or  of  unnecessary  lengtl^ 
or  may  direct  the  Taxing  Master  to  look  into   sueh 
pleading,  petition,   or   affidavit,  and  distinguish  whit 
parts  or  part  thereof  are  oris  improper  or  of  unnecessary 
length,  and  may  direct  the  Taxing  Master  to  ascertain 
the  costs  occasioned  to  any  party  by  such  parts  or  pait 
thereof,  is  in  the  one  case  may  have  been  declared  to  be^ 
and  in  the  other  case  may  have  been  distinguished  as 
being,  improper  or  of  unnecessary  length,  and  may  mako 
such  order  as  is  just  for  the  payment,  set-off,  or  other 
allowance  of  such  costs  (122  id,^ 

Upon  interlocutory  applications,  where  the  court 
deems  it  proper  to  award  costs  to  either  party,  the  eourt 
may,  by  the  order,  direct  payment  of  a  sum  in  gross  in 
lieu  of  taxed  costs,  and  direct  by  and  to  whom  vwstk  sum 
in  gross  is  to  be  paid  (123  id.) 
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III  caaes  wliere  a  bill  or  petition  is  diamissed  with 
^oua,  or  a  motion  is  refused  with  costs,  or  any  costs  are 
^mj  goneral  or  special  order  ordered  or  decreed  to  be 
Jnd^  the  Taxing  Miuter  may  tax  such  costs  without  any 
ttder  referring  the  same  for  taxation,  unless  the  court, 
upon  the  appUcation  of  the  party  allegmg  himself  to  be 
ag|;rieTed,  prohibits  the  taxation  of  such  costs;  and  the 
costs  to  be  certified  by  the  Taxing  Master  are  to  be  re« 
eorered  by  subpoena  (124  id,) 

Bow  Taxed. 

f 

By  the  5  &  6  ^ct.  c.  103^  it  is  enacted  (sec.  d),  that 
the  taxing  of  costs  in  the  Court  of  Chancery  shall  be 
conducted  by  officers  to  be  denominated  "Taxing 
Masters/' 

By  section  4  of  the  same  act>  Henry  Ramsay  Baines, 
Qeorge  Gatty,  Bichard  Mills,  and  John  Wainwright, 
awom  clerks  of  the  Court  of  Chancery,  and  Robert 
Bayly  FoUett  and  Philip  Martineau,  solicitors  of  the 
Court  of  Chancery,  are  appointed  as  the  first  Taxing 
Masters  under  such  act;  and  by  the  same  section  it  is 
provided  that,  as  oflen  as  any  Taxing  Master  thereby 
appointed,  or  any  of  his  successors,  shall  die  or  resign, 
or  be  removed  from  his  office,  the  Lord  Chancellor  shall 
have  power  to  appoint  a  Taxing  Master  in  the  room  of 
the  Taxing  Master  who  shall  so  die,  resign,  or  be  re- 
moved. 

By  section  7  it  is  enacted,  that  it  shall  be  lai^ful  for 
every  Taxing  Master  under  such  act  to  administer  the 
oaths  and  take  the  affirmations  and  attestations  of 
honour  whiclKhe  may  from  time  to  time  be  required  to 
administer  and  take,  by  any  order  made  by  the  Lord 
Chancellor. 

In  pursuance  of  the  foregoing  act,  it  is  ordered,  that 
the  Taxing  Masters  shall  perform  all  such  duties  as  have 
heretofore  been  referred  to  or  performed  by  the  Masters 
in  ordinary,  in  relation  to  the  taxation  of  costs;  and  shall 
in  respect  thereof  have  all  such  powers  and  authorities 
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as  are  now  vested  in  the  Masters  in  Ordinary,  to  dlr 
minister  oaths,  to  eiiamine  witnesses  and  parties,  to 
order  the  production  and  inspection  of  books,  ptpen, 
and  documents,  to  proceed  de  die  in  diem^  to  nu* 
separate  reports  and  certificates,  to  require  that  iot 
party  be  represented  by  a  separate  solicitor,  and  to  di- 
rect and  adopt  all  such  other  proceedings  as  maynovbe 
directed  and  adopted  by  the  Master  in  ordinary,  on  re- 
ferences for  the  taxation  of  costs  and  taking  aoconnts  of 
what  is  due  in  respect  of  such  costs,  and  such  other  a^ 
counts  connected  therewith,  as  may  be  directed  by  the 
court  (9  order,  Oct.  1842). 

All  references  for  the  taxation  of  costs  shall  be  made 
to  the  Taxing  Master  in  rotation;  or  if  there  has  been 
any  former  taxation  of  costs  in  the  same  cause  or  mi(- 
ter,  then  to  the  Taxing  Master  before  whom  suchfbnna 
taxation  has  taken  place  either  on  a  reference  from  ^t 
court,  or  upon  the  request  of  a  Master  in  Ordinaij 
(10  id.) 

In  cases  where  the  account  of  any  trustee,  executor, 
administrator,  receiver,  consignee,  or  committee,  ^ 
consist  in  part  of  any  bill  of  costs;  and  in  cases  of  anj 
proceedings  under  the  23rd  of  the  orders  of  the  2l8t« 
December,  1833,  or  under  the  47th  of  the  orders  of  the 
26th  of  August,  1841,  as  amended  by  the  6th  of  the 
orders  of  the  Uth  April,  1842,  and  in  all  other  cases 
where,  under  any  general  order,  the  Master  in  ordinary 
is  at  liberty  to  tax  the  costs  of  any  proceeding  before 
him  in  ^respect  of  any   exceptions,  or  any  creditor's 
charge,  or  otherwise,  the  Master  in  ordinary  to  whom  it 
may  be  referred  to  take  such  account,  or  before  whom 
any  such  proceeding  may  take  place,  shall  be  at  liberty 
to  request  the  Taxing  Master  in  rotation,  or  the  Taxiog 
Master  to  whom  any  taxation  in   the  same  cause  or 
matter  may  have  been  previously  referred,  to  assist  him 
in  taxing  and  settling  such  bill  of  costs  not  being  the 
ordinary  costs,  on  passing  such  account;  and  that  the 
Taxing  Master,  on  receiving  such  request,  shall  proceed 
to  tax  such  bill,  and  shall  have  the  same  powers  and 
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iwiy  receive  the  same  fees  in  respect  thereof  as  if  the 
ame  had  heen  referred  to  him  hy  the  court,  and  shall 
Ktam  the  same,  with  his  opinion  thereon,  to  the  Mas- 
ter in  ordinary^  at  whose  request  the  same  was  taxed 
(12  id.) 

If,  upon  the  taxation  of  any  hill  of  costs,  it  shall  ap- 
pear to  the  Taxing  Master  that,  for  the  purpose  of  duly 
tiling  the  same,  it  is  necessary  to  inspect  any  hooks, 
papers,  or  proceedings  relating  to  the  cause  or  matter 
which  may  be  in  the  office  of  any  Master  in  ordinary, 
the  Taxing  Master  is  at  liberty  to  request  the  Master  in 
ordinary  to  cause  the  same  to  be  transmitted  to  the  office 
of  the  Taxing  Master;  and  also  to  request  any  Master 
in  ordinary  to  certify  any  proceedings  in  his  office,  which 
nay  be  comprised  in  a  bill  of  costs  under  taxation 
(13«?.) 

The  Taxing  Masters  are  to  be  respectively  assistant 
to  each  other,  and  in  the  discharge  of  their  duties,  and 
for  the  better  despatch  of  the  business  of  their  respect- 
ive offices,  any  Taxing  Master  may  tax  or  assist  in  the 
taxation  of  a  bill  of  costs  which  has  been  referred  for 
taxation,  and  for  ascertaining  what  is  due  in  respect  of 
such  costs  to  any  other  Taxing  Master,  and  in  such 
case  shall  certify  accordingly  (15  id,) 

Having  prepared  the  bill  of  costs,  make  a  fair  copy 
ofity  either  on  draft  or  foolscap  paper,  hookways,  keep- 
ing the  dates  within  the  body  of  the  bill,  so  as  to  leave 
the  left  hand  margin  for  deductions;  after  which  a 
copy  of  the  title  and  of  the  mandatory  part  of,  the  de- 
cree or  order  under  which  the  costs  are  taxed  must  be 
made  on  foolscap  paper^  boohways.  Take  the  original 
decree  or  order,  together  with  the  copy  and  the  bill  of 
costSy  to  the  Taxing  Master^s  office,  and  ascertain  the 
name  of  the  sitting  Master,  which  will  be  affixed  up  in 
the  hall ;  after  which  indorse  on  the  front  sheet  of  the 
original  order  the  following  words  of  reference  : — "  The 

day  of ,   184 — .     Mr, is  the  Taxing 

Master  in  rotation  to  whom  the  taxation  of  costs  in  this 
cause  is  referred'^     Hand  this  to  the  sitting  Masters 
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clerk,  and  he  will  thereupon  get  the  name  of  the  Tmnf 
Master  in  rotation  marked.  The  order  is  then  tattm 
to  the  Taxing  Master  in  rotation,  and  his  clerk  wRdh 
amine  it  with  the  copy,  which  is  filed  with  him.  Th  MI 
of  costs  is  also  left  with  the  Masters  clerk,  and  he  w3i 
give  you  a  warrant  on  leaving.  Pay  him  3s,  At  fk 
same  time  a  warrant  to  tax  may  be  taken  out,fbrwKA 
you  pay  3s. ;  after  which  copies  of  the  warrants  mMd  h 
served  on  the  opposite  parties.  If  the  biU  of  eotts  is 
likely  to  take  long  in  taxing ^  several  warrants  shoMhe 
taken  out  for  this  purpose,  as  each  warrant  merdf 
covers  one  hour. 

Upon  the  opposite  party  being  served  with  the  wst' 
rants,  he  shotdd  bespeak  a  copy  of  the  costs  of  the  Mat' 
ter^s  clerk,  which  he  will  accordingly  prepare,  Tk 
charge  is  Ad.  per  folio. 

At  the  return  of  the  warrant  to  tax,  attend  before  ihe 
Taxing  Master  in  his  private  room,  taking  care  to  fe 
furnished  with  the  various  papers  in  the  cause,  and  he  w& 
thereupon  proceed  with  the  taxation,  for  which  you  foil 
£3  per  cent,  on  the  amount  as  taxed.  The  Mastefi 
certificate  of  costs  is  then  prepared,  for  which  you  foi) 
£1  s  after  which  it  is  filed  at  the  Report  offioe. 

How  recovered. 

There  are  two  modes  of  proceeding  for  the  pnrpose  of 
enforcing  payment  of  costs  decreed  or  ordered  to  be 
paid  hy  one  party  to  another,  namely,  lst»  under  the 
old  process  of  subpoena;  or,  2ndly,  by  fieri  facias  or 
elegit,  under  the  1  &  2  Vict.  c.  110. 

1st.  Formerly,  the  only  mode  of  proceeding  for  the 
recovery  of  costs  in  Chancery  was  either  by  subpoena 
and  attachment,  or  by  special  order  of  the  court  ob- 
tained for  that  purpose,  and  which  depended  upon  whe- 
ther the  parties  by  and  to  whom  the  costs  were  payable 
were  parties  on  record.  If  the  costs  were  payable  by 
and  to  a  party  on  record,  they  were  recovered  by  sub- 
poena.   If  the  costs  were  to  be  recovered  against  a  per- 
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son  not  a  party  to  the  record,  he  conldnot  be  proceeded 
against  by  snbpoena,  but  an  order  nm  for  payment 
thereof  was  obtained  and  served;  and  if  he  neglected  to 
comply  therewith,  an  order  was  obtained  that  he  might 
pay  by  a  given  day«  or  stand  committed.  As  we  haTe 
already  seen,  howe?er,  this  distinction  is  now  abolished, 
and  every  person,  not  being  a  party  in  any  cause,  is 
liable  to  the  same  process  for  enforcing  obedience  to  any 
order  as  if  he  were  a  party  to  the  cause  (ante,  p.  186). 

Js  goon  as  the  Maeter^s  certificate  of  coats  has  been 
obtained  and  filed,  a  subpcena  (see  form,  p.  29,  Jppen* 
dix),  is  issued  in  a  similar  manner  to  a  subpcena  to  ap* 
pear  (ante,  p.  26),  and  a  copy  is  served  tqnm  the  party 
personally y  and  the  costs  demanded.  The  subpoena  must 
be  served  within  the  jurisdiction  of  the  court  (Hawkins 
V.  Hall,  1  Beav.  73).  The  service  of  a  subpcena  for 
costs  is  not  limited  to  tweWe  weeks  after  the  teste  of  the 
writ  (16  order,  1845,  art.  1).  The  subpcena  itself  is  a 
sufficient  authority  for  the  party  serving  it  to  receive 
the  costs,  without  anv  power  of  attorney  (Empringham 
V.  Short,  12  Law  J-.'N.  S.,  144). 

If  the  party  make  default,  upon  an  affidavit  of  service 
and  of  demand  and  non-payment,  an  attachment  issues, 
as  of  course,  without  order.  If  the  sheriff  is  able  to 
execute  the  attachment,  he  makes  his  return  accord- 
ingly, and  thereupon  a  sequestration  is  granted,  upon 
ioidtion  as  of  course.  If  the  attachment  is  returned  nan 
M  inventus,  the  party  proceeds  by  serjeant-at-arms  and 
aiii^iestration  as  previously  directed  (see  ante,  "  Process 
dfContempf*). 

_To  recover  costs  against  a  peer  or  member  of  Par- 
liMibent,  ft  subpoena  is  served  upon  the  party  personally, 
AilVd'iip6n  an  affidavit  of  service  and  of  non-payment,  an 
Ok^r  )iiM  for  sequestration  is  obtained,  on  motion  as  of 
dMifsel  This  order  is  served  personally,  and  upon  an 
affidavit  thereof,  it  is  made  absolute  on  motion  as  of 
cjitmrsie,  tmless  cause  is  shewn. 

•Siid;  By  the  stat.  1  &  2  Vict.  c.  110,  and  the  orders 
lOtk  May;  h8d9,  issued  in  pursuance  thereof,  ah  en- 
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tirely  new  remedy  is  given  for  the  recovery  of  cwte 
decreed  or  ordered  to  be  paid  by  one  party  to  aooto, 
namely,  by  writs  oi  fieri  facias  and  el^tj  whereby  4e 
costs  may  be  levied  either  upon  the  persontl  or  nd 
estate  of  the  party.  As  to  the  mode  of  prooeedii| 
under  these  writs,  see  ante^  p.  190. 

Where  costs  are  payable  out  of  a  fund  in  covt,  tk 
party  obtaining  the  order  leaves  it,  together  with  m 
office  copy  of  the  Master's  report  or  certificate,  with  tk 
Clerk  of  the  Accountant-Cxeneral,  in  whose  division  tk 
fund  is  placed,  who  prepares  a  cheque  for  the  amount 
The  cheque  is  then  entered  with  the  Clerk  of  the  A» 
counts,  for  which  you  pay  2«.  4d.y  and  is  afterwudi 
taken  to  the  Presiding  Registrar  in  his  room  at  the  end 
of  the  office  of  the  Clerk  of  Accounts,  by  whom  it  ii 
signed;  after  which  it  is  taken  to  the  Chancery  Offin 
at  the  Bank  of  England,  where  it  is  paid. 

Where  there  are  several  plaintiffs  or  defendants  hy 
whom  the  costs  of  suit  are  directed  to  be  paid,  the  pti^ 
to  whom  they  are  payable  may  either  proceed  against  al 
or  any  one  of  them  for  the  recovery  thereof. 

Security  for. 

If  the  plaintiff  be  resident  out  of  the  jurisdiction  rf 
the  court,  the  defendant  is  entitled  to  call  upon  him  to 
give  security  for  costs.  All  the  plaintiffs,  however,  where 
there  are  several,  must  be  resident  abroad,  for  if  any  one 
be  within  the  jurisdiction  the  defendant  is  not  entitled 
to  security  {Walker  v.  Easterby,  6  Ves.  612).  Where 
one  of  several  defendants,  after  decree,  obtained  leave  to 
have  the  conduct  of  the  cause,  he  was  ordered,  being  out 
of  the  jurisdiction,  to  give  security  for  costs  (Mynn  v. 
Hart,  9  Jur.  860). 

The  defendant,  as  soon  as  he  is  apprised  of  the  fact 
of  the  plaintiff  being  abroad,  should  lose  no  time  in  ap- 
plying for  the  security,  for  if  he  take  any  subsequent  step 
in  the  cause,  he  will  waive  his  right  thereto  {Craig  v. 
Boltouy  2  Bro.  C.  C.  609).    A  peer,  if  out  of  the  juris- 
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diction,  may  be  called  upon  for  security  {Aldhorough  y. 
BurUm,  2  M.  &  K.  401). 

If  it  appears  by  the  bill  that  the  plaintiff  is  abroad, 
the  application  is  either  by  motion  or  petition,  as  of 
course;  but  otherwise  the  application  must  be  made  upon 
notice  of  motion,  supported  by  an  affidavit  of  the  facts. 
The  order  is  drawn  up  and  served  in  the  usual  way  (see 
antCy  *^  Motions  "),  and  acts  as  a  stay  of  proceedings, 
the  defendant  not  being  compelled  to  put  in  his  answer 
until  the  security  is  given.  As  soon  as  the  order  U 
served,  the  plaintiff's  solicitor  should  furnish  the  de- 
fendant with  the  name  and  residence  of  the  proposed 
surety y  and  if  no  objection  is  taken  within  two  days,  he 
then  prepares  the  bond  {see  form,  p.  ^1^  Appendix), 
and  hands  it  over  to  the  opposite  party.  The  bond  is 
engrossed  on  a  35s.  stamp,  and  must  be  in  the  penal  sum 
of  £100  {40th  order,  1828). 

In  cases  where  security  for  costs  has  heretofore  been 
directed  to  be  given  to  a  Six  Clerk,  such  security  shall  be 
directed  to  be  given  to  the  Clerk  of  Records  and  Writs 
in  whose  division  the  cause  is  (6  order,  Oct.  1842). 

If  the  plaintiff  by  his  bond  includes  all  the  defendants 
on  record,  one  bond  is  sufficient;  but  if  he  merely  in- 
cludes the  particular  defendant  applying,  the  other  de- 
fendants are  entitled  to  further  bonds.  The  plaintiff, 
however,  is  only  bound  to  pay  on©  penalty,  namely, 
iSlOO,  among  all  the  defendants  {Lowndes  v.  Robertson, 
4  Madd.  465). 

The  plaintiff's  solicitor  cannot  become  surety  for  costs 
{Qanteaume  v.  Labertouche,  12  Law  J.,  N.  S.,  436;  7 
Jar.  589). 

The  day  on  which  an  order  that  the  plaintiff  do  give 
security  for  costs  is  served,  and  the  time  thenceforward 
until  and  including  the  day  on  which  such  security  is 
given,  is  not  to  be  reckoned  in  the  computation  of  time 
allowed  a  defendant  to  plead,  answer,  or  demur  (15 
order.  May,  1845). 
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CHAPTER  V. 


Proceedings  directed  by  the  Court. 

It  frequently  happens  that  questions,  either  of  law  or 
fact,  are  necessary  to  be  decided,  before  the  court  isi& 
a  situation  to  pronounce  a  decree  or  order,  in  lAoA 
case  it  is  usual  for  the  court  either  to  direct  an  issue  to 
be  tried,  an  action  to  be  brought,  or  to  send  a  case  te 
the  opinion  of  a  court  of  law. 

If  the  court  requires  the  assistance  of  a  jury  as  to  a 
question  of  fact,  it  is  usual  to  direct  either  an  issue  to  be 
tried,  or  an  action  to  be  brought;  but  if  the  court  desins 
the  assistance  of  the  judges  upon  a  question  or  point  of 
law,  it  is  usual  to  direct  a  special  case  for  their  opinioo* 


Section  1. 


issue. 

TFhen  directed.']  An  issue  will  not  be  directed  W* 
motion,  nor  before  the  hearing  of  the  cause; 'but  ittoSf 
be  either  directed  by  the  decree,  or  on  further  directUHtft 
or  on  exceptions  to  the  Master's  report.  An  issue  D^ 
be  directed  not  only  upon  questions  between  parties  te 
the  suit,  but  also  upon  claims  brought  in  by  persons 
not  on  record.  The  question  is  raised  upon  an  actios 
on  the  case,  upon  a  feigned  issue,  concerning  the  poW 
to  be  tried  (Wyatt's  P.  R.  263). 

The  issue  may  be  directed  to  either  of  the  courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer;  the 
plaintiff  being  at  liberty  to  elect  in  which  of  these  coar** 
he  will  have  it  tried. 
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Order  for,']  The  order  directs  the  nature  of  the  issue 
fo  be  tried,  the  sittings,  court,  and  county  in  which  it 
is  to  be  tried,  and  who  is  to  he  made  plaintiff  and  who 
defendant.  It  should  also  direct  that  the  depositions  of 
Ae  witnesses  may  he  read  at  the  trial,  in  case  such  wit- 
nesses should  he  dead  or  incapable  of  attending  (Palmer 
"^•lord  Ayleaburyy  15  Yes.  176),  and  that  the  plaintiff 
>nd  defendant  may,  if  necessary,  he  examined  on  the 
trial  of  the  issue  (Gardner  ▼.  Rowe,  4  Madd.  236;  De 
TitietY.  Bardenave,  1  Jac.  516). 

Tke  order  is  drawn  up,  passed,  and  entered  in  the 
^Miw^  way  ;  after  tdhieh  the  plaintiff,  at  law  calls  upon 
^  defendant  to  name  an  attorney.  The  plaintiff  then 
iM^«  up  the  issue,  which  is  usually  drawn  either  by  a 
^ttnisterat  law  or  special  pleader,  after  which  he  sends 
*  copy  thereof  to  the  defendants  attorney  for  his  ap^ 

If  the  defendant  neglects  to  name  an  attorney  upon 
ius  being  called  on  to  do  so,  the  plaintiff  moves  tnat  the 
defendant  may,  within  four  days  after  notice,  name  an 
^rney  on  his  behalf,  or  that  the  issue  may  be  taken 
Pfoconfesso  against  him  (Wilson  v.  Ginger,  Dick.  521; 
(^(mstable  v.  Angell,  id.) 

Row  settled,']  If  the  parties  are  unable  to  agree  upon 
4e  issue,  it  must  be  settled  by  the  Master.  For  this 
purpose  a  copy  of  tke  order  or  decree,  and  of  the  draft 
*••««,  must  be  left  in  the  Master^ s  office,  and  warrants 
<«*«i  out  "  on  leaving  **  and  "  to  settle  *'  in  the  usual 
^  (see  post,  *<  Warrants  **).  I^e  other  party  then 
Ukea  a  copy  of  the  issue,  which  is  afterwards  settled 
^  signed  by  the  Master,  upon  his  being  attended  by 
iki  parties  for  that  purpose.  The  Master* s  certificate 
^eofis  then  obtained  and  filed  at  the  Report  Office, 
^fier  which  a  copy  of  the  issue  as  settled,  with  notice  of 
*fuil  indorsed  thereon,  is  delivered  to  the  defendants 
attorney;  the  record  is  made  up,  and  the  trial  is  had  in 
*fc  usual  way.  If  a  special  jury  is  required,  the  motion 
o 
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should  be  made  to  the  Court  of  Chancery  (Butlm  t. 
AUibone,  13  Law  J.,  N.  S.,  216). 

Neglecting  to  proceed.']  If  the  plaintiff  negM^  to 
proceed  to  the  trial,  the  opposite  party  should  moTe  tbe 
court,  upon  notice,  that  the  plaintiff  may  proceed  to  tk 
trial  at  the  next  sittings  or  assizes;  or,  in  default,  that 
the  issue  may  be  taken  pro  confesso  (Anon.,  4  Madd. 
255 :  and  see  PaufeU  t.  TFoody  1  R.  &  M.  354;  Coibom 
Y.  Barham,  5  M.  &  C.  113). 

Further  Directions  on.]  As  soon  as  the  trial  is  hid 
and  the  record  completed,  the  cause  may  be  set  dom 
on  further  directions.  For  this  purpose  a  petitm  it 
presented  in  the  usual  wag,  stating  the  ordering  jxart^ 
the  decree  directing  the  issue  and  the  verdict;  (indatik 
time  of  presenting  the  petition  a  copy  of  the  decree  «r 
order,  and  of  the  record,  should  be  l^  with  thejudge^i 
secretary.  The  order  is  then  drawn  up  and  wveit 
and  the  cause  set  down  in  the  usual  way  as  premdl 
directed. 

New  Trial  on."]  If  any  of  the  parties  are  dissatisfied 
with  the  verdict,  they  may  apply  for  a  new  trial,  the 
motion  for  which  purpose  must  be  made  to  this  cooit, 
and  not  to  the  court  of  law  {Bootle  v.  Blundell,  IQVes. 
494).  The  application  should  be  first  made  to  the 
judge  who  directed  the  issue  (47  order,  1828).  The 
court  will,  under  circumstances,  allow  the  costs  of  copies 
of  a  short- hand  writer's  notes  of  the  evidence  oa  the 
trial,  for  the  use  of  the  equity  counsel  engaged  on  s 
motion  for  a  new  trial  of  an  issue  {Malins  v.  Price,  9 
Jur.  955). 

An  order  for  payment  of  the  costs  of  a  trial  of  sa 
issue  will  not  be  made  by  the  court  before  the  hearingi 
where  the  defendant's  counsel  objects,  and  intimates  sn 
intention  on  the  part  of  the  defendant  to  put  in  an  si^ 
swer  (iV/.,  9  Jur.  650). 
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Upon  the  trial  of  an  issue,  a  bill  of  exceptions  will 
not  He;  but  the  court  will,  on  the  waiTer  of  the  parties, 
allow  the  verdict  to  be  made  the  subject  of  a  proceeding 
in  error  {Clayton  y,  Nugent^  8  Jur.  867). 


Section  2. 


ACTION    AT   LAW. 


Wken  directed,']  If,  on  the  hearing  of  the  cause,  the 
eonrt  should  consider  it  necessary  for  the  plaintiff  to 
establish  his  legal  right,  in  order  to  found  the  equitable 
rdief,  the  bill  will,  in  certain  cases,  be  ordered  to  be  r^ 
tained,  with  libertr  for  the  plaintiff  in  the  meantime  to 
proceed  by  action  at  law  to  establish  his  right;  and  when 
the  legal  right  has  been  established,  the  Court  of 
Chancery  will  thereupon  give  such  equitable  relief  to  the 
party  in  whose  favour  the  verdict  is  given,  as  he  shall  be 
entitled  to.  If  the  subject,  however,  appears  to  be 
matter  of  law,  the  court  will  order  the  bill  to  be  dis- 
missed (Walton Y.  Law,  6  Ves.  150). 

The  object  of  resorting  to  a  court  of  equity,  instead  of 
trying  the  question  at  law  without  such  assistance,  is 
usually  to  enable  the  party  to  obtain  a  discovery  upon 
oath,  or  a  foreign  commission,  or  the  production  of 
pspers,  or  to  remove  some  legal  impediment  to  an  equit- 
able decision,  as  to  prevent  an  outstanding  term  being 
aet  up,  or  a  statute,  or  bankruptcy  being  pleaded. 

Decree  o»] .  The  decree  ie  draum  up  in  the  usual  way, 
^fter  which  the  action  is  commenced  and  prosecuted  in 
^he  ordinary  manner.  The  decree  usually  directs,  that 
unless  the  plaintiff  proceeds  to  trial  within  a  certain 
time,  the  bill  shall  be  dismissed  out  of  court  with  costs. 
It  also  frequently  directs  the  production  of  papers,  and 
P^ovides  for  the  reading  of  depositions,  as  in  the  case  of 
^  iasue.  The  decree  may  also  direct  admissions  to  be 
o2 
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made  hj  the  parties  at  the  trial  {Diekem  t.  Lee,  8  Jnr. 
183;  Sweet  T.  Cater,  11  Sim.  572). 

Further  Directions  on,]  After  the  verdict,  the  canse 
is  set  down  on  further  directions,  in  the  same  manner  «8 
after  the  trial  of  an  issue. 

Where,  an  action  having  been  directed,  the  jury,  not 
being  able  to  agree,  were  discharged  without  haTing 
found  any  verdict;  on  an  application  on  behalf  of  the 
defendant  in  equity,  who  was  the  plaintiff  at  law,  to  bavts 
the  cause  set  down  on  further  directions  and  the  reserved 
costs,  upon  the  evidence  taken  at  the  trial  and  authoi- 
ticated  by  affidavit,  the  court  refused  the  application  and 
dismissed  the  petition,  the  petitioner  to  bear  his  own 
costs,  and  those  of  the  respondent  being  reser?ed 
{DowellT,  Dew,  7  Jur.  548).  In  such  case  the  action 
must  be  considered  as  remaining  in  the  same  state  as  if 
no  trial  had  taken  place;  and  the  changing  of  the  venae, 
if  there  be  a  case  for  it,  rests  with  the  court  of  law 
(ibid.) 

New  TriaLI  ^^  either  party  is  dissatisfied  with  the 
verdict,  he  may  apply  for  a  new  trial.  The  application, 
however,  is  not,  as  in  the  case  of  an  issue,  made  to  this 
court,  but  to  the  court  of  law  which  tried  the  cause. 


Section  3. 


SPECIAL  CASE. 


If  a  question  of  law  requires  to  be  decided  before  the 
court  can  pronounce  a  decree  or  order,  it  is  competent 
for  it  to  send  a  case  for  the  opinion  of  a  court  of  law. 

Haw  prepared,  ^c]  The  order  directs  the  nature  of 
the  case,  and  to  what  court  it  is  to  be  sent.  It  is  drai»f* 
up  in  the  usual  way,  after  which  the  case  is  prepared  H 
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the  party  taking  the  orders  and  settled  by  the  junior 
equity  counsel,  and  a  copy  of  it  is  then  sent  to  the  op» 
posite  party  for  his  tjqtproval. 

If  the  parties  cannot  agree  upon  the  case,  the  order 
generally  provides  that  it  shall  be  settled  by  ihe  Master. 
For  this  purpose,  a  copy  of  the  title  and  ordering  part 
of  the  decree  or  order  is  left  with  him,  together  with  a 
copy  of  the  ease.  Warrants  ^*on  leaving**  and  *' to 
proceed**  are  then  taken  out  and  served  on  the  opposite 
party,  and  the  ease  is  settled  by  the  Master,  upon  his 
being  attended  by  the  parties  for  that  purpose ;  after 
which,  his  certificate  is  obtained  and  must  be  filed  in  the 
Report  Office* 

As  soon  as  the  case  has  been  settled,  a  fair  copy  is 
made,  which  must  be  signed  by  one  of  the  counsel  at  law; 
after  which,  it  is  sent  to  the  solicitor  for  the  opposite 
party  for  the  signature  of  his  counsel.  The  case  is  then 
set  down  for  argument,  and  a  copy  left  for  each  of  the 
judges  before  whom  it  is  to  be  heard. 

The  judges  do  not  deliver  their  judgment  at  the  time 
of  the  hearing,  but  give  their  opinion  in  the  form  of  a 
certificate,  which  is  afterwards  filed,  together  with  the 
case,  at  the  Report  Office,  and  copies  are  then  taken  by 
the  parties. 

Further  Directions  on.]  The  judgment  having  been 
delivered,  and  the  certificate  thereof  filed,  the  cause  is 
afterwards  set  down  for  hearing  on  further  directions,  as 
previously  directed,  and  at  the  same  time  a  copy  of  the 
decree,  and  of  the  case  and  judge's  certificate,  should  be 
left  with  the  secretary  of  the  judge  before  whom  the 
cause  is  to  be  heard. 


294 


CHAPTER  VI. 
Beheabinos  and  Appeals. 

Section  1. 

rehearing  and  appeal  in  general. 

If  either  party  is  dissatisfied  with  a  decree  or  decretil 
order,  he  may  either  apply  to  have  the  cause  reheard 
hefore  the  judge  pronouQcbg  the  same,  or  if  hetrd  bT 
the  Master  of  the  Rolls,  or  either  of  the  Vice-Chinai- 
lors,  then  by  appeal  to  the  Lord  Chancellor. 

As  an  appefd  from  the  Master  of  the  Rolls  or  Vke 
Chancellors  is  regarded  as  a  rehearing,  and  is  governed 
by  the  same  rules,  it  may  be  conyenient  to  coaaider 
them  together. 

When  granted.']  The  application  either  for  a  re- 
hearing or  appeal  cannot  be  made  until  after  the  decree 
has  been  passed  and  entered;  but  it  may  be  made  at 
any  time  before  the  decree  is  enrolled,  after  which  tbe 
decree  can  only  be  varied  either  by  bill  of  review,  or  by 
appeal  to  the  House  of  Lords.  The  party  desirous  of 
making  the  application  should  therefore  enter  a  caveat 
with  the  Secretary  of  decrees,  in  order  to  prevent  the 
decree  being  enrolled  (see  ante,  p.  185). 

Generally  speaking,  only  one  rehearing  vnll  be  allowed, 
but  after  rehearing  before  the  Master  of  the  Rolls  or 
Yice-Chancellor,  an  appeal  will  lie  to  the  Lord  Chan- 
cellor (Broum  v.  Eigys,  8  Ves.  561).  There  cannot 
be  two  appeals,  or  a  rehearing  of  an  appeal,  without  the 
special  leave  of  the  court  first  obtained  (Byfield  v.  Promt 
S  M.  &  C.  438;  Toulmin  ▼.  Copland,  8  Jar.  1161); 
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f*^  the  rule  applies  equally  whether  the  first  rehearing 
tJ' *Te?er8al  or  an  affirmance  of  the  decree  or  order  of 
*^e  court  below  {Moss  t.  Baldock,  1  Phil.  118). 

,  Petition  for,']  The  petition  is  usually  drawn  by  the 
junior  counsel  in  the  cause,  for  which  purpose  he  is  fir- 
tithed  with  a  brief  of  the  pleadings  and  a  copy  of  the 
decree.  The  petition  must  be  signed  by  two  counsel, 
*pAo  also  certify  that  it  is  a  proper  case  for  rehear- 
vt^  or  appeal.  The  petition  is  afterwards  engrossed 
^  plain  paper  in  the  usual  way,  and  is  then  left  with 
the  Secretary  of  the  Judge  to  whom  it  is  presented,  and 
ttpcn  the  order  being  granted,  it  is  drawn  up  and  entered 
tR  the  usual  way,  and  copies  thereof  must  be  served  on  all 
parties  interested  in  the  decree,  A  copy  of  the  decree, 
«irf  also  another  copy  of  the  petition  on  brief  paper, 
fhould  be  left  for  the  Judge* s  perusal,  with  his  Secretary, 
OiHjficient  time  before  the  hearing,  . 

In  any  petition  of  rehearing  of  any  decree  or  order 
ttade  by  any  judge  of  the  court,  it  shall  not  be  neces- 

2  to  state  the  proceedings  anterior  to  the  decree  or 
r  appealed  from,  or  sought  to  be  reheard  (50  order, 
Aug.  1841). 

The  petitioner  is  not  bound  to  serve  the  opposite 
parties  with  copies  of  the  petition,  but  upon  their  being 
served  with  the  order,  they  should  bespeak  copies  of  the 
petition  from  the  Registrar. 

Deposit  for  CostsJ]  The  deposit  upon  every  petition 
t)f  appeal  or  rehearing  is  increased  to  ^20,  to  be  paid 
to  the  adverse  party  when  the  decree  or  order  appealed 
from  is  not  varied  in  any  material  point,  together  with 
the  further  taxed  costs  occasioned  by  the  appeal  or  re- 
hearing, unless  the  court  shall  otherwise  order  (42 
order,  1828).  The  deposit  is  paid  to  the  Registrar  of 
the  Court  in  which  the  cause  is  to  be  heard. 

How  heard,  ^c]  Each  party  furnishes  counsel  with 
a  brief  of  the  petition  and  decree,  together  with  the  ori- 
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ginal  brief  in  the  cause,  and  soch  obserrations  as  wa 
be  thought  necessary,  and  the  cause  is  set  down  im 
the  Registrar  and  heard  in  the  usual  way.  The  putia 
should  be  provided  with  an  affidavit  of  sendee  of  ^ 
order,  in  case  the  opposite  party  neglects  to  attend  upon 
the  cause  being  called  on. 

Evidence  on.]  The  court  will  not  allow  theputio 
to  examine  de  novo,  nor  receive  new  evidence  takta  after 
the  decree;  but  evidence  previously  taken,  but  not  rai 
at  the  first  hearing,  may  be  read  on  the  rehearing  or 
appeal  {AddUon  v.  Hindtnarsh^  1  Yem.  442). 

The  court  may  either  confirm  the  decree,  vary  it,  or 
reverse  it  altogether,  and  will  thereupon  direct  in  whit 
manner  the  deposit  is  to  be  disposed  of,  and  which  miy 
be  afterwards  obtained  by  the  party  entitled  thereto 
upon  producing  the  order  to  the  Registrar. 

The  costs  of  rehearings  are  not  carried  by  the  woidi 
"costs  of  suit  as  between  solicitor  and  client,"  but  they 
require  to  be  specially  mentioned  in  the  order  for 
taxation;  and  the  same  rule  would  appear  to  apply 
to  the  costs  of  appeals  {Agabeg  v.  Hartwell,  5  BeAf. 
271). 


Section  2. 
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In  what  Cases,']  If  a  party  is  dissatisfied  with  a  decree 
or  order  of  the  Lord  Chancellor,  an  appeal  lies  to  the 
House  of  Lords  only.  If  dissatisfied  with  a  decree  oi 
order  of  the  Master  of  the  Rolls,  or  of  the  Vice-Chan 
cellors,  he  may  either  appeal  to  the  Lord  Chancellor,  o 
he  may  appeal  direct  to  the  Lords;  in  which  latter  case 
however,  the  decree  requires  to  be  first  formally  recog 
nized  by  the  Lord  Chancellor,  for  which  purpose  i 
must  be  signed  by  him  and  enrolled  {Cunyngkamy 
Cunyngham,  1  Amb.  9).    As  we  have  already  seen,  th 
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Boose  of  Lords  will  not  hear  an  appeal  against  any  de- 
QRe  or  order  of  any  branch  of  the  court  of  Chancery, 
nnkis  it  has  been  enrolled  (see  ante,  p.  181). 

An  appeal  to  the  Lords  lies,  not  only  from  a  final 
decree,  but  also  from  any  interlocutory  order  (Palmer, 
1);  and  is  not  confined  to  the  parties  to  the  original 
cause,  but  extends  to  any  person  who  is  a  party  to  the 
Older  (Winekelseay.  Garrety,  1  M.  &  K.  253). 

As  a  general  rule,  an  appeal  will  not  lie  upon  a 
^tion  of  costs  alone.  An  exception,  howeyer,  occurs 
in  the  case  of  officers  of  the  Crown  suing  on  behalf 
of  the  Crown  (Lard  Advocate  v.  Douplas,  Lord,  9  CI.  & 
Rn.  174). 

When  to  be  brought."}  By  the  55th  standing  order 
of  the  House  of  Lords,  13th  July,  1678,  it  is  ordered 
that  all  persons  who  shall  be  desirous  to  exhibit  any 
petition  of  appeal  from  any  Court  of  Equity,  do  present 
their  petitions  within  fourteen  days  after  the  first  day 
of  eyery  session  or  meeting  of  Parliament,  after  a  recess  ; 
liter  which  time  the  Lords  will,  during  every  such 
sitting,  receive  no  petition  of  appeal,  unless  upon  a  de- 
cree made  whilst  the  Parliament  is  actually  sitting ;  in 
^hich  case  the  party  may  bring  his  petition  of  appeal, 
provided  he  present  it  within  fourteen  days  after  such 
decree  is  made  and  entered  in  any  Court  of  Equity  in 
fiigknd  or  Wales,  twenty  days  in  any  of  the  Courts  in 
Scotknd,  and  forty  days  in  any  of  the  Courts  of  Equity 
ill  Ireland. 

The  foregoing  order  merely  regulates  the  time  for 

pl^enting  the  appeal  as  far  as  regards  each  particular 

session;  but  by  the  118th  id.,  24  March,  1725,  it  is 

ordered,  that  no  petition  of  appeal  from  any  decree  or 

sentence  of  any  Court  of  Equity  in  England  or  Ireland, 

or  of  any  Court  in  Scotland,  shall  be  received  after  two 

years  from  the  signing  and  enrolling  or  extracting  of 

such  decree  or  sentence,  and  the  end  of  fourteen  days 

from  and  after  the  first  day  of  the  session  or  meeting  of 

Parliament  next  ensuing  the. said  two  years,  unless  the 

o3 
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person  entiiled  to  such  appeal  be  within  the  ip  tf 
of  twenty-one  years,  or  covert,  non  compos  mental,  im- 
prisoned, or  out  of  Great  Britain  or  Ireland ;  imduik 
cases  such  person  shall  be  at  liberty  to  bring  his  apped 
within  two  years  next  after  such  disability  shall  tM 
and  fourteen  days  from  and  after  the  first  6sj  of  the 
session  next  ensuing  the  said  two  years,  but  not  afttf' 
wards:  and  that  in  no  case  shall  any  parson  beallowd 
a  longer  time,  on  account  of  mere  absence,  to  lodge  fu 
appeal,  than  five  years  from  the  date  of  the  last  decne 
or  interlocutor  appealed  against. 

Notice  o/l]  Previous  to  any  petition  of  appeal  beiog 
presented,  a  notice  must  be  given  to  the  agent  of  the 
party  in  the  court  below  who  is  made  respondent^  of  the 
time  when  such  petition  of  appeal  is  intended  to  be  pre- 
sented; and  the  day  on  which  such  notice  was  given  mait 
be  indorsed  by  the  agent  for  the  petitioner  on  the  bed 
of  the  appeal  (180th  id.,  9  April,  1812). 

Petition  for, 2     The  petition  of  appeal  reeUes  the 
original  proceedinge  in  the  cause,   and  ie  invariMf 
drawn  by  counsel,  who  must  also  certify  that  there  u 
a  reasonable  cause  of  appeal ;  after  which  the  petHmt 
as  well  as  the  certificate,  must  be  signed  by  two  eowMd) 
who  must  be  either  engaged  in  the  Court  below,  ormth 
appeal  (pSth  id.,  3  March,  1 697).    The  petition  w  Hm 
engrossed  on  parchment,  in  words  at  length,  and  the  cer- 
tificate, as  also  the  counseVs  signatures,  are  added,    h 
making  up  the  petition,  the  bottom  of  the  first  »kk 
is  tacked  to  the  follower,  so  as  to   form  one  eos- 
tinuous  roll.      The  day  on  which  the  notice  of  pre' 
senting  the  petition  was  given  is  then  indorsed  on  the  bwk 
of  the  petition,  which  is  afterwards  lodged  with  the  Clerk 
of  the  Appeals  at  the  Parliament  Office. 

Recognisance  for  Costs.]  In  all  cases  of  appeals  to 
be  brought  from  any  Court  in  Westminster  Hall,  or 
from  any  Ck)urt  of  Equity  in  England  or  Wales,  the 
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appellant  must,  within  eight  dajs  after  such  appeal  is 
received*  give  secnrity  to  the  Clerk  of  the  Parliaments, 
hy  recf^nisance  in  the  penalty  of  four  hundred  pounds, 
conditioned  to  pay  all  such  costs  as  the  House  shall 
thmk  fit  to  order  upon  the  hearing  of  the  appeal,  or  hy 
any  order  made  in  the  matter  of  the  appeal ;  and  in 
all  cases  of  appeals  ^m  any  Court  in  Scotland,  or  Ire- 
land, the  appellant  must  give  the  hke  security  within 
fourteen  days  after  such  appeal  received,  or  in  default 
the  appeal  will  he  dismissed  (6 1st  order,  22  June,  1829). 
I%is  recognisance  is  prepared  by  the  Clerk  of  the 
Appeals^  upon  your  bespeaking  it  of  him  ;  after  which, 
i^Nm  your  attending  with  the  appellant,  he  will  take 
Ms  recognisance. 

An  officer  of  the  Crown  bringing  an  appeal,  is  not 
fequired  to  enter  into  a  recognisance  for  costs  {Lord 
Advocate  v.  Douglas,  Lordy  9  CI.  &  Fin.  174). 

Order  to  answer,"]  The  petition  being  presented  to 
the  House,  an  order  is  made  directing  the  respondent  to 
put  in  his  answer,  a  copy  of  which  order  must  be  served 
upon  the  respondent's  solicitor  or  agent ;  and  if  the 
respondent  neglect  to  put  in  his  answer  by  the  time 
thereby  limited,  upon  production  of  an  affidavit  of 
service  thereof,  a  peremptory  order  may  be  obtained  ; 
after  which,  if  the  respondent  makes  default,  the  appel- 
lant may  apply  to  have  the  appeal  heard  ex  parte. 

By  the  108th  standing  order,  29  March,  1720,  it  is 
ordered,  that  all  such  appeals  as  shall  be  presented  in 
any  session  to  which  no  answer  shall  be  put  in  during 
the  same  session,  if  neither  the  appellant,  within  eight 
days  after  the  first  day  of  the  next  session  or  meeting  of 
Parliament  shall  apply  to  appoint  a  peremptory  day  to 
answer,  nor  the  respondent  put  in  an  answer  within 
the  said  eight  days,  such  appeal  shall  stand  dismissed, 
but  without  prejudice  to  the  appellant  presenting  any 
new  appeal. 

By  the  123rd  id.  it  is  ordered,  that  when  an  order 
hath  been  made  for  the  respcmdent  to  answer  by  a  time 
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limited,  if  the  session  of  Parliament,  wherein  sncii  order 
is  made,  shall  determine  before  the  time  so  hmited  for 
answering  shall  be  expired,  and  no  answer  shall  be  |n1 
in  during  the  same  session,  service  of  soch  order  vpos 
the  respondent,  five  weeks  at  the  least  before  the  ink 
day  of  the  then  next  session,  shall  be  deemed  good 
service ;  and  the  appellant  may  apply  for  a  perempfen} 
day  for  putting  in  Uie  answer,  in  case  the  respoodeat 
shall  not  put  in  his  answer  within  three  days  from  tb 
first  day  of  the  next  session  of  Parliament* 

AnsweTy  how  prepared,']  The  respondent^  upon  hmi 
served  with  the  order,  should  bespeak  a  copy  of  tk 
petition  of  appeal,  at  the  Parliament  Office;  after 
which  he  prepares  his  answer,  which  is  either  speeid  mi 
stating  particular  facts,  or  merely  the  general  fim- 
The  answer  is  then  engrossed  on  parchment,  and  lodged 
with  the  Clerk  of  Appeals, 

If  the  respondent  is  unable  to  put  in  his  answer  by  the 
time  limited  in  the  order,  he  should  apply  for  further 
time,  which  may  be  obtained  upon  petition. 

Appointing  the  Hearing,']  As  soon  as  the  answer  is 
put  iu,  either  party  may  apply  to  have  the  cause  ap- 
pointed for  hearing;  and  an  order  for  such  purpose  is 
thereupon  drawn  up  and  served.  By  the  107th  stand- 
ing order,  29  March,  1720,  it  is  ordered,  that  all  soch 
appeals  as  shall  be  presented  in  any  session,  to  whidi 
answers  shall  be  put  in  during  the  same  session,  and  for 
hearing  whereof  no  day  shall  be  appointed  in  such  session; 
if  neither  the  appellant  or  respondent  shall  apply  witluA 
eight  days  after  the  first  day  of  the  next  session  or 
meeting  of  Parliament,  for  a  day  for  hearing,  such  ap- 
peals shall  stand  dismissed,  but  without  prejudice  to  ^ 
appellant  presenting  any  new  appeal. 

Case  and  Appendix.]  The  next  step  to  be  taken  is 
for  each  party  to  prepare  his  case  and  appendix,  for  the 
jise  of  the  Lords.    By  the  177th  order,  12  July,  181  li 
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it  is  ordered,  tliat  when  any  appeal  shall  be  presented 
on  or  after  the  first  day  of  any  session  or  meeting  of 
Pirliament,  the  appellant  and  respondent  shall  deliver 
the  prints  of  their  cases  to  the  Clerk  of  the  Parliaments, 
^in  four  weeks  after  the  time  appointed  for  the 
tttpondent  to  put  in  his  answer;  and  in  default  of  so 
wg  by  the  appellant,  the  appeal  shall  stand  dismissed, 
Imt  without  prejudice  to  the  appellant  presenting  a  new 
^peal  within  the  first  fourteen  days  of  the  next  session 
of  Parliament,  or  within  the  then  remainder  of  the  time 
Kmited  by  the  118th  standing  order;  and  in  case  of 
^Qlt  on  the  part  of  the  respondent,  the  appellant 
shall  be  at  liberty  forthwith  to  set  down  his  cause 
99  parte. 

Bj  the  117th  order,  18  Dec.  1724,  it  is  also  ordered, 
^t  the  appellants  and  respondents  shall  deliver  their 
pnnted  cases  to  the  Clerk  of  the  Parliaments,  at  least 
four  days  before  the  hearing  of  the  appeal.  If  either 
porty  is  unable  to  lodge  hie  case  by  the  time  limited^ 
^  should  apply  for  further  time,  upon  petition,  which 
i»  heard  before  the  appeal  committee. 

The  case  and  appendix  are  visually  drawn  by  the 
junior  counsel  in  the  cause.  The  case  contains  a  nar- 
f^Hve  of  the  proceedings  in  the  court  below,  with  so 
*ttcA  of  the  proofs  as  the  parties  intend  to  rely  on, 
^  appendix,  which  is  prepared  separately,  contains 
«  copy  of  the  various  documents  referred  to.  The  case 
fluist  be  signed  by  one  or  more  of  the  counsel  who  at- 
tended at  the  hearing  of  the  cause  in  the  court  below, 
or  who  shall  be  of  counsel  at  the  hearing  on  the  appeal 
(59  order,  19  April,  1698). 

The  case  and  appendix  being  prepared,  they  are  after- 
^rds  printed  separately.  It  will  be  necessary  for  each 
party  to  print  at  least  100  copies  of  the  case  and  appen- 
dix, about  70  of  which  must  be  left  with  the  clerk  of  the 
appeals;  after  which  it  is  usual  for  the  appellant  and 
respondent  ta  exchange  about  a  dozen  copies  of  the  case 
OHd  appendix  with  each  other. 
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Where  any  party  to  an  appeal  dies  pending  die  SUQ^ 
subsequently  to  the  printed  eases  having  been  ddiYerdf 
and  the  appeal  be  revived  against  his  representaliTe,!! 
the  person  standing  in  the  place  of  the  person  so  Ap% 
a  supplemental  case  must  be  delivered  by  the  ptrtj  A 
reviving  the  same,  stating  the  order  made  by  the  How 
in  such  case;  and  the  like  rule  is  to  be  observed  by  tlie 
appellant  and  respondent  respectively^  where  any  penvi 
piarty  in  the  court  below,  has  been  omitted  to  be  nude 
a  party  in  the  appeal,  and  shall,  by  leave  of  the  Home^ 
upon  petition  or  otherwise,  be  added  as  a  party  to  tiie 
appeal  after  the  printed  cases  in  such  appeal  shall  hm 
been  delivered  (199  order,  20th  March,  1823).  Ii 
reviving  an  appeal,  however,  which  becomes  abated  after 
a  full  hearing,  it  is  not  necessary  to  lodge  a  supplements! 
case  (HoUier  v.  Eyre,  9  C.  &  F.  43). 

The  Hearing,  ^c]  By  the  11 9th  standing  order, 
2  March,  1727,  it  is  ordered,  ^*That  at  the  hearing  of 
causes  for  the  future,  one  of  the  counsel  for  the  appel- 
lants shall  open  the  cause,  then  the  evidence  on  their 
side  shall  be  read  ;  which  done,  the  other  counsel  for 
the  appellants  may  make  observations  on  the  evidence. 
Then  one  of  the  counsel  for  the  respondents  shall  be 
heard,  and  the  evidence  on  their  side  to  be  read ;  after 
which,  the  other  counsel  for  the  respondents  shall  be 
heard,  and  one  counsel  only  for  the  appellants  to  replj." 

It  is  an  inflexible  rule  of  the  House  to  hear  only  two 
counsel  for  each  party  (The  Queen  v.  MUlis,  10  C  &  F. 
534) ;  but  where  the  respondents  have  different  defences, 
the  House  will  hear  two  counsel  for  one  en  the  whole 
case,  and  two  for  the  other  on  the  points  wherein  their 
defences  differ  {Home  v.  Pringle,  8  C.  &  F.  265). 

Upon,  the  hearing,  counsel  must  he  furnished  tot'M 
copies  of  your  own  and  of  the  other  party's  case  (oA 
appendix,  together  with  any  further  observations  whieh 
may  be  thought  necessary,  and  which  completes  the 
brief. 
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If  neither  partj  appear  upon  the  appeal  heing  caHed 
on^  it  will  be  dismissed  without  costs  on  either  side 
{Sherburne  t.  Middleton,  9  C.  &  F.  72).  If  the  appel- 
lant alone  make  default,  the  appeal  will  be  dismissed 
with  costs  (Ibid.,  and  see  ScarUan  t.  Usher,  8  C.  &  F. 
561;  Flight  v.  Thoma$,  id.  231). 

Tlie  parties  cannot  on  appeal  raise  objections  which 
thej  did  not  raise  in  the  court  below  (Kay  v.  Marshall, 
8  C.  &  F.  245  ;  but  see  Withy  v.  Mangles,  10  id. 
215). 

When  an  order  of  the  House  of  Lords  directs  any- 
thing to  be  done  under  the  direction  of  the  court  below, 
it  must  be  made  an  order  of  such  court,  before  it  can 
be  acted  upon,  or  process  enforced.  This  may  be  done 
by  motion,  as  of  course,  and  upon  production  of  a  copy 
of  the  Lord£  order. 

Cross  Appeal.']  If  the  respondent  is  also  dissatisfied 
with  the  decree,  be  may  present  a  cross  appeal;  but  he 
must  do  so  within  a  fortnight  afler  his  answer  is  put  in 
to  the  original  appeal,  otherwise  it  will  not  be  received 
(127  order,  8  March,  1763). 

Costs  on.]  As  a  general  rule,  the  costs  of  an  appeal 
follow  the  affirmance  of  a  judgment  of  the  court  below 
(Stewart  v.  Menzies,  8  C.  &  F.  309);  and  where  two 
judges  have  already  successively  decided  against  a  party, 
on  an  appeal  to  the  House  of  Lords,  it  is  of  course  to 
give  costs  upon  an  affirmance  of  the  judgment  below 
(Richards  v.  Attorney-General,  9  Jur.  383). 

Where  a  party  is  served  with  the  certificate  of  costs, 
and  personal  demand  is  made,  if  he  does  not  pay  them, 
the  House  will  order  the  recognisances  to  be  estreated, 
fer  the  purpose  of  enforcing  payment  (Callaghan  v. 
CaUaghan,  8  C.  &  F.  709). 
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CHAPTER  VII. 

-   Proceedings  in  the  Accountant-general*! 
Ofpice. 

The  Governor  and  Company  of  the  Bank  of  'Esofjai 
have  the  general  custody  of  the  e£Pect8  of  the  soUora^if 
the  Court  of  Chancery  as  the  hankers  of  the  court,  8iib» 
ject  to  the  orders  of  the  court  These  effects  consul  flf 
cash,  stocks.  Exchequer  bills,  India  bonds,  shares  tti 
public  companies,  and  specific  articles  deposited.  Al 
these  effects  are  placed  in  the  Bank,  in  the  name  of  ths. 
Accountant-General  (Chan.  Com.  Rep.  p.  25). 

The  Accountant-General  does  not  receive  any  of  the 
money  or  effects  of  the  suitors  of  the  court,  but  thejr 
are  placed  in  the  Bank  of  England  in  his  name,  and  lie 
keeps  an  account  with  the  Bank,  according  to  the  sevenl 
causes  and  accounts  to  which  such  money  and  efiects 
severally  belong  (ibid.) 

The  dividends  and  interest  of  the  several  stodUf^ 
India  bonds,  and  other  securities,  are  received  by  the 
Bank  as  they  become  due,  under  a  power  of  attorn^ 
from  the  Accountant-General,  and  placed  to  the  creft 
of  the  causes  and  accounts  to  which  they  respectivelj^^ 
belong;  the  bank  send  quarterly  to  the  Accountaikt- 
General's  office  a  book,  called  the  dividend  book,  signed 
by  an  officer  of  the  Bank,  which  book,  containing  thei 
amount  of  the  securities  and  interest  money  bdoii|^ 
ing  to  each  cause  and  account,  is  countersigned  by  the 
Accountant-General,  and  sent  into  the  Report  Offioe 
(ibid.) 
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Section  !• 
rt  op  money  and  transfer  of  stock  into 

COURT. 

ordered.']    The  Court  of  Chancery,  during  the 

of  a  suit,  ^ill,  for  the  purpose  of  securing  a 
ch  is  the  subject  of  litigation,  order  the  pay- 
noney,  or  transfer  of  stock,  into  the  name  of 
mtant-General,  to  abide  the  result  of  the  suit; 
»me,  also,  where  a  sum  of  money  appears  to  be 

the  defendant  to  the  plaintiff,  or  payable  in 

its  being  applied  to  a  purpose  in  which  the 
8  interested. 

ore  ordinary  cases  of  applications  for  this  pur- 
in  suits  against  trustees  or  executors,  or  in  suits 
partners,  where  money  appears  to  be  in  their 
ther  by  admissions  in  their  answers,  or  on  in- 
ries  before  the  Master,  or  on  the  Master's 
Also,  where  property  is  in  the  hands  of  trus- 
x>rs,  or  stakeholders,  who  do  not  themselves 
y  title  to  it,  the  court  will,  for  security,  take 
n  of  the  subject-matter  of  the  contest,  until  it 
es  upon  the  right.  Under  such  circumstances, 
rt  does  not  disturb  the  possession  of  any 
liming  title,  or  direct  a  payment  before  the 
to  pay  is  established  {Richardson  v.  Bank  of 

4My.  &Cr.  171). 

ourt  proceeds  entirely  upon  the  admissions  of 
idant  m  his  answer  or  examination,  or  by  sche- 

books  containing  an  account  of  receipts  and 
},  and  referred  to  so  as  to  be  part  of  the  examin- 
answer  {Mills  v.  Hanson,  8  Ves.  68) ;  and  the 
IS  must  be  made  in  reference  to  an  equity 

the  bill,  and  not  in  reference  to  an  independent 
lied  only  in  the  answer  {Proud/oot  v.  Hume,  4 
6).     Where  a  fund  is  alleged  to  be  standing  in 

names  of  several  defendants,  an  admissioa 
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\ 


thereof  bj  one  defendant  is  not  sufficient;  tbere  wA 
be  admissions  by  all  the  defendants  {Boachetti  ▼.  PomTi 
8  Jur.  1085). 

The  admission  bj  a  defendant  of  circomstanoes  vUdi 
would  entitle  the  plaintiff  to  a  decree,  is  not  suffident  tt 
induce  the  court  to  order  payment  into  court  {Peadm^ 
y.  Baw^  6  Madd.  98).     In  such   a  case,   the  props 
course  is  to  set  the  cause  down  on  bill  and  answer,  Ml 
relief  being  matter  of  decree  {ibid,)     Where  a  pUdatil 
claimed  to  be  entitled  in  a  particular  character  to  a  ftnl 
in  the  hands  of  a  trustee,  and  the  trustee,  by  answtti 
said  he  did  not  know  whether  the  plaintiff  filled  thil 
character  or  not,  the  court  declined  ordering  the  fcmdte 
be  brought  in  {Buhleaa  v.  Flint,  4  My.  &  Cr.  502).  A 
party  was  ordered  to  pay  money  into  court,  in  which  be 
claimed  the  sole  beneficial  interest,  he  being  also  a  tno- 
tee  of  the  fund  {Inman  t.  Whitlyy  5  Jur.  287).    Tbe 
court  refused  to  order  a  mortgagee  in  possession  to  pi^ 
into  court  the  balance  appearing  in  the  schedule  to  lui 
answer,  where  the  answer  stat^  that  the  defendant  did 
not  know  whether  anything  was  due  to  him,  or  ^fbat 
was  the  amount  of  repairs  and  improvements  (Qvarrdtf  t. 
Beckford,  14  Ves.  177).  Where  a  fund  had  been  brought 
into  court,  the  title  to  which  was  litigated  in  the  cause, 
the  court  refused  to  determine  the  question  of  title  upon 
an  interlocutory  application,  so  far  as  to  direct  that  the 
interest  of  the  fund  should  be  paid  to  one  of  the  partiei 
claiming  it  until  further  order  {Nedby  v.  Nedby,  4  My. 
&  Cr.  367). 

The  order  is  not  usually  granted  until  afler  answer; 
but  in  a  case  of  gross  fraud  appearing  from  the  facts  stated 
in  an  afiidavit  of  the  plaintiff,  and  upon  consideration  of 
the  defendant's  affidavit  filed  in  answer  thereto,  the 
court  ordered  money  to  be  paid  in  before  answer  (jerm 
V.  White,  6  Ves.  738).  Where  the  Master  reports  a 
balance  due,  the  application  may  be  made  as  soon  as  the 
report  has  been  confirmed,  and  it  is  not  necessary  to 
wait  until  the  cause  comes  on  for  further  directions 
{Gordon  v.  Rothley,  3  Ves,  572).    Where  it  appeared 
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that  certain  personst  haying  an  interest  in  the  fund, 
were  not  before  the  court,  an  order  was  made  for  pay- 
ment into  court,  on  the  plainti£P  undertaking  to  make 
such  persons  parties  {Whitmarah  t.  Robertson^  4  Beav. 
26). 

Bj  the  36  Geo.  3,  c.  52,  the  person  having  or  taking 
the  hnrthen  of  any  will  or  testamentary  instrument,  or 
the  administration  of  any  personal  estate,  in  the  case  of 
infancy  or  absence  beyond  the  seas,  of  any  person  entitled 
to  any  legacy,  or  to  the  residue  of  any  personal  estate  or 
any  part  thereof,  chargeable  with  the  legacy  duty,  is 
enabled  to  pay  such  legacy  or  residue,  after  deducting 
the  duty  chargeable  thereon,  into  the  Bank  in  the  name 
of  the  Accountant-General,  to  the  account  of  the  person 
fiyr  whose  benefit  the  same  is  payable;  and  such  money 
when  so  paid  in  is  directed  to  be  laid  out  by  the  Ao- 
eountant-Greneral,  without  any  formal  request  for  that 
fiarpose,  in  the  purchase  of  Bank  three  per  Cent.  Con- 
solidated Annuities. 

Order  for y  how  obtained,^  The  order  for  payment  of 
money  or  transfer  of  stock  is  usually  obtained  on  motion, 
notice  of  which  must  be  served  on  the  opposite  party. 
When  the  plaintiff  desires  the  production  of  documents, 
and  also  the  payment  of  money  into  court,  they  should 
•form  the  subject  of  one  motion  only;  otherwise  he  will 
hKwe  to  pay  the  costs  of  the  extra  motion  (Hawke  v. 
JEm^,  3  Beav.  288). 

Prepare  a  notice  of  motion  (see  form,  p,  14,  Appendix)^ 
and  serve  it  on  the  defendanfs  solicitor  in  the  usual  way 
{see  antef  *'  Motions'*);  after  which,  an  affidavit  of  set' 
mc0  should  be  made  and  fled,  and  an  office  copy  obtained 
ifeeform^p,  20,  Appendix),  A  brief  of  the  pleadings, 
«■  extracts  therefrom,  consisting  of  a  short  statement  of 
the  purport  and  object  of  the  bill,  and  of  the  admissions 
tf  the  defendant  respecting  the  funds,  abbreviated  from 
the  answer,  must  then  be  made  and  handed  to  counsel, 
together  with  a  copy  of  the  notice  of  motion  annexed; 
mid  if  the  order  be  granted,  it  is  drawn  up,  passed^  oad 
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entered  in  the  ueual  way,  as  previously  directed  wA 
respect  to  a  decree.    If  the  schedules  to  the  answer  «( 
not  cast  up,  so  as  to  shew  the  balance  due  firou  the  U* 
fendant,  the  plaintiff^ s  solicitor  must  attend  at  ikett^ 
cord  and  Writ  Clerks'  Office  and  cast  them  up  in(k 
original  record;  after  which,  an  affidavit  thereof  ad  tf 
the  balance  appearing  to  be  due  must  be  made  {see  fink 
p.  2\,  Appendix),     The  order  should  state  a  time  ifttt 
service  thereof  within  which  the  payment  or  tnuufieril 
to  be  made  (12  order,  April,  1842);  bat  where  thisbal 
not  been  done,  the  court  made  a  supplemental  order  iv* 
tnedying  the  omission  {NeedhamY.Needham,  7  Jur.S3(n. 

In  all  cases  where  any  sums  of  money  or  any  secaritaei 
or  other  effects  belonging  to  the  suitors  of  the  Court  of  \ 
Chancery,  shall  be  directed  to  be  paid  into  or  deposited 
in  the  Bank  of  England  in  the  name  and  with  the  pnvilj 
of  the  Accountant-General  of  the  said  courty  and  in  lU 
cases  where  any  such  sum  of  money  or  any  securities  or 
other  effects  be  directed  to  be  paid  out,  or  invested  ii 
the  purchase  of  securities,  transferred  or  carried  over  or 
delivered  out,  the  exact  sum  of  money  and  amount  of 
securities  so  to  be  paid  out,  invested,  transferred,  or  ctf- 
ried  over,  is  to  be  ascertained  by  the  registrar,  and  speci- 
fied and  expressed  in  the  order  of  court  in  words  written 
at  length,  except  in  the  case  of  residues  of  money  or 
securities  remaining  after  a  portion  directed  to  be  ap- 
plied for  particular  purposes,  the  amount  of  which  cm- 
uot  be  ascertained  at  the  time  of  making  the  said  order, 
in  which  cases  the  order  shall  direct  that  the  amount  of 
such  residues  and  shares  of  residues  shall  be  ascertained 
and  specified  by  afiidavit  (28  order,  21  Dec,  1833). 

In  all  cases  where  a  residue  of  cash  or  securities  shiU 
be  directed  by  any  order  to  be  operated  upon  by  the 
Accountant-Greneral,  the  exact  amount  of  such  reodoei 
where  the  same  can  be  done,  shall  be  ascertained  by  the 
registrars,  and  expressed  and  specified  in  the  order  in 
words  at  length,  so  that  the  amount  of  such  residue  shiB 
appear  on  the  face  of  the  order  (t6.) 

All  persons  (whether  representatives  or  others)  who 
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^iM  be  directed  to  pay  in,  tnmsfer,  or  deposit  any  sum 
t|fj»mey,  securitiea»  or  other  effects  in  the  name  of  the 
*4bnMmtant-Genera],  and  all  persons  (whether  representa« 
fins  or  others)  to  whom  any  snms  of  money,  securities, 
bother  effects  shall  he  directed  to  be  paid  out,  trans« 
isrred,  carried  oyer,  or  delivered  out  by  the  Accountant* 
General,  shall  be  described  by  name,  except  in  the  case 
tf  bodies  corporate,  companies,  or  societies,  m  such  order, 
and  nojt  merely  as  plaintiffs  or  petitioners  or  the  like, 
noept  in  cases  of  payments,  transfers,  or  carryings  oyer, 
directed  to  be  made  to  or  by  representatives,  where  no 
probate  or  letters  of  administration  shall  have  been  taken 
out  at  the  time  of  making  such  orders,  and  the  christian 
and  surnames  or  titles  of  honour  of  all  such  persons,  and 
the  titles  of  all  such  bodies  corporate,  companies,  and 
ioeieties,  shall  be  written  at  length  and  without  abbre- 
viations in  such  orders  (ib.). 

.  In  all  orders  directing  the  payment  of  dividends  and 
immities,  the  time  when  the  first  of  such  payments  shall 
be  made,  and  when  all  subsequent  periodical  payments, 
whether  quarterly,  half-yearly,  yearly,  or  othervdse,  shall 
be  made,  shall  be  specified  and  expressed  in  words  at 
Ieiu;th  (ib). 

All  orders  directing  the  laying  out  of  sums  of  money 
of  uncertain  amount  in  the  purchase  of  securities,  shall 
dffect  that  such  investments  shall  be  made  when  the 
Qumey  shall  amount  to  a  competent  sum,  and  not 
iMmer  (ib.) 

In  all  cases  where  it  shall  be  referred  to  a  Master  of  the 
Conrt  of  Chancery  to  ascertain  and  apportion  the  amount 
of  money  or  securities  to  be  paid  into  the  Bank  of  Eng- 
land in  the  name  and  with  the  privity  of  the  Accountant- 
Qcneral,  and  of  any  securities  to  be  carried  over  or  trans- 
fened  to  the  Accountant-General,  or  to  ascertain  or  ap- 
portion the  amount  of  money  to  be  paid  out  or  invested 
in  the  purchase  of  securities  to  be  paid  out,  or  of  secu- 
rities to  be  sold,  carried  over,  or  transferred  by  the  Ac- 
conntant-General,  the  exact  amount  of  such  money  or 
secorities  respectively  shall  be  ascertained  by  the  Masters 
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and  stated  in  the  report  in  words  at  length,  ezeeptmtbl 
case  of  residue  of  monej  or  securities  remaining  iftert 
portion  directed  to  be  applied  to  certain  pnrposn,  ni 
the  amount  of  which  portions  cannot  be  asoertuned  fk 
the  time  of  making  such  report,  in  which  case  the  anomt 
of  such  residue  and  portions  shall  be  ascertained  bj  tfr 
davit  (ib.) 

In  all  cases  where  a  residue  of  cash  or  secoritiei  didi 
be  directed  bj  an  order  to  be  operated  upon  bj  tte 
AccountantrGeneral,  the  exact  amount  of  such  leaim, 
where  the  same  can  be  done,  shall  be  ascertained  bjtte 
masters,  and  expressed  and  specified  in  the  order  in  worfl  ^ 
at  length,  so  that  the  amount  of  such  residue  shall  ip*  i 
pear  on  the  face  of  the  order  (ib.).  '] 

And  in  all  such  cases,  the  persons  by  or  to  whom    j 
money  is  to  be  paid,  or  securities  carried  OTcr  or  tnmi-   j 
ferred  as  aforesaid,  shall  be  described  by  name,  exeq^    j 
in  the  case  of  bodies  corporate,  companies,  or  sodetio^    j 
in  such  reports,  and  not  merely  as  plaintiffs  or  petitionen 
or  the  like,  except  in  the  cases  of  payments,  transient 
or  carryings  over,  directed  to  be  made  to  or  by  repi^ 
sentatives,  where  no  probate  or  letters  of  administratioB 
shall  have  been  taken  out  at  the  time  of  making  the  ssid 
report,  and  the  christian  and  surnames  or  titles  of  honour 
of  all  such  persons,  and  the  titles  of  all  such  bodies  c(HP- 
porate,  companies,  and  societies,  shall  be  written  at  M 
length  in  the  said  report  (ib,). 

The  order  being  obtained,  a  copy  thereof  is  then  mmkf 
which  must  be  indorsed  with  a  memorandum  pursuant  to 
the  12  th  order,  April,  1842,  and  served  on  the  defad' 
ant,  as  previously  directed  with  respect  to  a  decree.  If 
the  defendant  neglects  to  comply  therewith,  he  is  pro- 
ceeded against  in  the  usual  way  {see  *^  Enforcing  Decrees^ 
ante,  p,  185). 

How  paid  in,  ^c]  All  sums  of  money  ordered  or  di- 
rected to  be  paid  into  court,  are  to  be  paid  into  the  Bank 
of  England,  with  the  privity  of  the  Accountant-General, 
and  placed  to  the  credit  of  the  cause,  and  any  of  the  parties 
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le  suity  where  money  is  ordered  to  be  paid  into  the 
k,  may  apply  by  motion  or  petition,  that  snch  money 
be  laid  ont  and  invested  in  government  securities  for 
lenefit  of  the  parties  interested  in  the  cause  (1 1  Geo. 
33). 

>r  the  purpose  of  paying  money  into  court,  the  de- 
ant*  s  solicitor  attends,  either  with  the  original  order 
cA  is  UMuatty  borrowed  of  the  opposite  party  for  this 
o$e)f  or  an  office  copy,  at  the  Accountant-GfneraTs 
',  in  the  proper  division  in  which  the  cause  stands^ 
liy,  under  the  initial  of  the  first  plaint^* s  sumams, 
'e  he  bespeaks  a  direction  to  the  Bank  of  England 
'ceive  the  money,  which  may  generally  be  obtained 
he  second  day  following.  If  the  order  does  not 
r  the  amount  to  be  paid  in,  it  must  be  verified  by 
avit  (see  form,  p.  21,  Appendix),  which  must  be 
in  the  usual  way  and  an  office  copy  procured.  The 
jiion  being  obtained,  it  is  then  taken  to  the  Bank  of 
landy  together  with  the  cash  to  be  paid  in,  and  the 
itor  torites  his  name  and  address  on  the  top  of  the 
f  in  front,  and  hands  them  to  one  of  the  cashiers  in 
Udlj  who  marks,  cancels,  and  returns  them  to  him, 
here  is  any  balance  in  cash,  it  is  paid  in  to  one  of 
tellers  at  the  counter,  who  gives  a  ticket  for  the 
int :  after  which  the  direction,  together  with  the 
f  and  ticket,  is  taken  to  the  chancery  department  in 
Bank,  where  you  obtain  a  receipt  for  the  amount, 
'Jk  is  then  taken  to  the  cashier  in  the  hall  for  his 
ature.  The  receipt  must  afterwards  be  left  at  the 
mntant'GeneraV s  office,  from  whence  you  obtained 
direction,  and  the  payment  is  then  complete.  Pay 
7,4*. 

:  the  order  be  for  the  transfer  of  stock  into  court,  the 
ifuU  order,  or  an  office  copy,  must,  in  like  manner, 
taken  to  the  Accountant-GeneraV s  office,  where  you 
wok  a  direction  for  the  transfer,  for  which  you  pay 
r  after  which,  the  defendant  must  attend  at  the 
\k  and  make  the  transfer,  either  personally  or  by 
er  of  attorney. 
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Section  2. 
payment  of  money  and  transfer  of  stock  out 

OF  COURT. 

The  proper  mode  of  applying  for  payment  of  monef 
out  of  court  is  bj  petition  (fiarrat  t.  Nibloek,  5  Bear. 
143).  Where  the  rights  of  the  parties,  however,  had 
been  ascertained  by  arbitration,  and  no  decree  had  been 
made,  the  court  ordered  payment  of  money  out  on  nUH 
tion  {Oliver  y.  Burt,  1  Beav.  583).  So,  also,  where  the 
title  to  a  fund  is  clear,  as  where  it  has  been  carried  to  t 
separate  account,  it  will  be  ordered  on  motion  (Heath' 
cote  v.  Edwards,  Jac.504;  and  see  Re  Bromley,  13Lar 
J.,  N.  S.,  320). 

Where  a  person  was  presumed  to  be  dead,  not  hanng 
been  heard  of  for  more  than  seven  years,  money  was 
ordered  to  be  paid  out  of  court  to  the  administratrix  of 
such  person;  the  court  being  satisfied  with  such  evidence 
of  the  death  as  was  thought  sufficient  by  the  Ecdesiaa- 
tical  Court  in  granting  administration  (Dunsmure  v. 
Baulderson,  5  Jur.  958).  So,  where  certain  persons 
were  entitled  to  a  fimd  in  court,  subject  to  the  contin- 
gency of  a  female  of  advanced  age  having  children,  an 
order  for  payment  was  made,  upon  their  undertaking  to 
account  as  the  court  should  direct  in  case  of  that  event 
happening  (Brown  y.  Pringle,  8  Jur.  1113).  Where 
money  was  paid  into  court  under  the  1  &  2  Vict  c  117} 
s.  4,  by  five  directors  of  a  railway  company,  the  court 
refused  to  order  it  to  be  paid  out  to  three  of  them,  with- 
out the  others  appeared  and  consented  to  the  applica* 
tion  (In  re  Staines,  ^c.  Railway,  9  Jur.  479). 

Where  small  sums  are  payable  out  of  court  to  parties, 
an  order  will  be  made  to  pay  them  to  the  solicitor,  he 
undertaking  to  distribute  them;  but  it  is  necessary  that 
the  petition,  praying  payment  to  the  solicitor,  should  be 
signed  by  the  parties,  or  that  a  written  authority,  signed 
by  them,  should  be  produced  to  the  court,  authorisuV 
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the  payment  to  the  solicitor  (KeUaU  t.  Minton,  2  Beay. 
361).  Payment  will  not  he  ordered,  to  the  solicitor  of 
a  l^atee,  of  any  sum  exceeding  £10  {Hawkins  t.  Dod, 
5Jur.  1130). 

Where  an  order  is  made  for  payment  of  money,  or 
transfer  of  stock,  out  of  conrt,  it  is  necessary  that  it 
ihoold  he  drawn  up  in  conformity  with  the  28th  order, 
2l8t  Dec.,  1833  (noticed  ante,  p.  308).  It  has  heen 
held,  however,  that  such  order,  so  fir  as  it  directs  that 
orders  for  paying  out  sums  of  money  shall  specify  the 
amonnt  to  be  paid  out,  applies  to  those  cases  only  in 
which  the  amount  to  be  paid  out  can  he  ascertained  at 
the  time  when  the  order  for  payment  is  made  {Piggott 
T.  Garraway^  9  Sim.  260). 

If  an  order  is  made  for  payment  of  money  out  of  a 
particular  fund,  it  gives  the  party  a  specific  lien  upon 
soeh  fund  {Smith  v.  Everett,  4  Bro.  C.  C.  64\  An 
order  for  payment  of  money  out  of  court  was  made  after 
the  bill  was  dismissed  {Wrighty.  Mitchell,  18  Ves.  293). 
Where  an  order  for  payment  of  money  out  of  court  is 
appealed  from,  the  Acconntant-General  is  justified  in 
dehying  the  payment  until  the  appellant  has  had  time 
to  Apply  to  the  court  below  for  a  stay  of  proceedings 
{Ferguson  v.  Tadman,  1  R.  &  M.  331). 

How  obtained,']  In  ordinary  cases,  where  a  party  has 
to  receive  a  sum  of  money  out  of  cash  in  court,  the  de^ 
cree  or  order,  and  report  (if  any)  are  taken  to  the  Ac* 
eoimtant'GenerdCs,  in  the  proper  division  of  the  cause 
{jnite,p.  311),  and  upon  their  being  left  with  him,  if  found 
correct,  he  prepares  a  check  for  the  amount  on  the  Bank, 
which  mag  generally  be  obtained  on  the  second  day  foU 
lowing.  For  this  purpose,  it  is  necessary  for  the  solicitor 
to  attend  with  the  party  to  receive  the  check,  in  order  to 
identify  him.  ,  The  check  must  then  be  entered  with  the 
eleri  of  the  accounts,  for  which  you  pay  2s.  Ad.;  after 
^Mch  it  is  taken,  together  with  the  decree  or  order  and 
report,  to  the  sitting  Registrar  to  be  countersigned;  and, 
p 
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at  the  same  time,  he  stgna  hU  initials  opposite  the  nm 
mentioned  in  the  decree  or  order. 

The  check  being  obtained,  it  may  then  be  taken  to  the 
Bank  for  payment,  and  is  presented  in  the  Chancery  is' 
partment,  where  tickets  are  made  out  for  the  CatJuen 
and  Tellers  to  pay  the  money,  either  in  cash  or  notes,  at 
the  option  of  the  party.  The  check  may,  if  indorsed,  he 
received  by  bearer;  and  it  must  be  presented  within 8 
month  from  its  date. 

Where  it  was  aU^ed  that  a  check  of  the  Accountant- 
Greneral's  had  heen  accidentallj  destroyed,  the  courts 
though  not  satisfied  with  the  evidence  of  its  destmctiaDf 
directed  the  issue  of  a  new  check,  on  the  ground  thit 
the  other  check,  heing  more  than  a  year  ol£  would  not 
he  paid,  if  presented  (Taylor  v.  Scrivens^  1  Beav.  571)« 

If  the  decree  or  order  directs  a  transfer  of  stock  ont 
of  court,  it  is  first  taken  to  the  registrar,  by  whom  U 
was  passed,  for  his  direction  for  the  transfer,  which  t» 
prepared  by  his  clerk,  and  afterwards  signed  by  km 
(see form, p.  77,  Appendix).  Pay  2s.  6d.  The  regtstna^t 
direction  is  then  taken,  with  the  decree  or  order,  to  ths 
Accountant'GeneraVs  office,  together  with  a  note,  signed 
by  the  solicitor,  containing  the  name,  address,  andqutdiij/ 
of  the  party  to  whom  the  transfer  is  to  be  made,  mii 
into  what  stock.  Pay  3s.  If  the  order  be  for  the  trantfar 
of  a  residue  of  stock,  it  must  be  verified  by  affidami  (<«« 
form,  p.  22,  Appendix),  which  must  be  filed  and  anqfUi 
copy  procured  in  the  usual  way.  The  Accountant'Go' 
neralwill  thereupon  make  the  transfer;  after  which,  s 
certificate  of  his  having  done  so  will  be  prepared,  and 
may  be  obtained  upon  being  called  for. 

To  an  Infant.]  Where  an  infant,  who  is  entitled  to 
receive  money  or  stock  out  of  court,  under  a  decree  (ff 
order,  attains  the  age  of  21  years,  and  is  desirous  of  ap- 
plying for  payment  or  transfer,  the  application  shooU 
be  hy  petition.  Where  legacies  to  two  children  had 
already  been  paid  out  of  court  on  their  coming  of  agc^  * 
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ikr  legacy  to  a  third  was  ordered  to  be  paid  out, 
boat  service  of  the  petition  or  any  representative  of 
testator,  the  executor  of  the  testator  being  dead 
vgMon  y.  Nicoll^  9  Jur.  98). 

^epare  a  petition^  setting  forth  the  applicant* a  title 
hefandy  collected  from  the  proceedings,  and  shewing 
state  of  the  fund  to  which  he  ie  entitled,  and  that 
applicant  has  attained  the  age  of  21  years,  and 
fing  that  the  money  may  he  paid,  or  stock  transferred, 
he  case  may  be.  The  petition  must  be  supported  by 
ence  of  the  facts,  for  which  purpose  a  certificate  of 
partifs  baptism  must  be  obtained  and  verified  by 
favit  {see  form,  p.  22,  Appendix),  which  must  be  filed 
an  office  copy  procured.  A  certificate  of  the  fund 
xnart  must  also  be  obtained  from  the  Accountant' 
eraVs  office,  to  be  ready  in  court  on  the  hearing, 
petition  is  then  presented  for  hearing  in  the  usual 
;  and  copies  served  upon  the  other  parties  interested; 
r  which,  counsel  is  frmished  with  a  brief  of  the 
Hon,  together  with  any  observations  that  may  be 
iffht  necessary;  and  if  the  order  be  granted,  it  is 
wn  up,  passed,  and  entered  in  the  tisual  way,  and 
petition  must  be  filed  in  the  Report  office.  The 
gr  is  then  acted  upon  ns  previously  directed, 
f  the  evidence  in  support  of  the  petition  is  of  a  com- 
ated  nature,  it  is  usual  for  the  court  to  direct  a  re- 
iiice  to  the  Master  to  inquire  into  the  facts,  and  make 
report  thereon;  after  which  a  further  petition  is  pre- 
fced  to  the  court  upon  the  Master's  report. 

[b  a  married  JTbman.']  If  the  court  directs  any  sum 
mans  of  money  to  be  paid,  or  the  Master  reports  any 
1  of  money  to  be  due  to  any  unmarried  woman;  and 
hall  happen  that  such  woman  shall  be  married  before 
sum  of  money  shall  be  paid  to  her,  the  Accountant- 
leral  of  the  court  shall,  in  all  cases  where  the  sum  or 
18  of  money  so  directed  to  be  paid,  or  so  reported  to 
ine  and  unpaid,  as  aforesaid,  do  not  amount  in  the 
)le  to  the  sum  of  £200  in  principal  money,  ot  \.ci  \5afc 
p2 


316    PAYMENT  AND  TRANSFER  OUT  OF  COURT. 

sum  of  ^10  in  annual  payment^  upon  an  affidaidtbaij| 
made  by  any  such  woman  and  her  husband  statiaglMS 
marriage,  and  that  no  settlement  or  agreement  for  a  aeU 
tlement  had  been  made,  a£Pecting  or  relating  to  such  son 
or  sums,  draw  a  draft  or  drafts  for  such  principal  moMf 
not  amounting  to  the  sum  of  £200,  or  for  such  mm 
payment  not  amounting  to  the  sum  of  £10,  andmab 
the  same  draft  or  drafts  payable  to  such  woman,  orlier 
husband,  for  such  said  sum  or  sums  respectively  (Bens* 
order,  464). 

If  the  money  reported  to  be  due  or  ordered  to  be  pal 
exceeds  ^200  in  principal,  or  ^10  in  annual  payineab 
the  wife  presents  a  joint  petition  with  her  husband  tac 
payment  thereof  out  of  court.  The  petition  wnud  he 
supported  by  the  joint  affidavit  of  the  hueband  andm^ 
that  there  is  no  settlement  o/,  or  agreement  to  settle,  the 
money  in  question  (see  form,  p.  22,  Appendix);  orifu 
settlement  has  been  made,  it  must  be  produced,  in  wier 
that  the  court  may  he  enabled  to  judge  whether  it  tiffed 
the  fund  in  question.  Proof  of  the  marriage  must  akn 
be  given,  for  which  purpose  a  certificate  thereof  skodi 
be  obtained  and  verified  by  affidavit  (see  form,  p,  22, 
Appendix,  which  may  be  made  applicable).  The  peH- 
tion  is  presented  and  set  down  in  the  usual  way ;  hi 
when  the  money  has  been  carried  over  to  the  w^e*t 
separate  account,  or  the  order  declares  her  to  be  entitled 
to  it,  the  petition  need  not  be  served. 

If  the  wife  resides  in  or  near  London,  she  attends  in 
court,  and,  upon  the  petition  being  called  on,  is  examined 
by  the  Judge  touching  her  consent.  If  she  resides 
twenty  miles  from  London,  or  does  not  wish  to  attend 
in  court,  the  petition  prays  that  commissioners  may  be 
appointed  to  examine  her  as  to  the  application  of  the 
funds.  The  order  is  then  drawn  up,  aud  is  a  sufficient 
authority  for  the  commissioners  without  any  commission 
being  issued.  The  order  usually  appoints  four  commis- 
sioners, but  any  two  of  them  may  take  the  examination; 
after  which,  they  make  their  return  and  certify  the 
^ame  (see  form,  p.  7^«  A.pp«ii<^'^«  vsvi  the  sibling  of 
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the  certificate  and  examination  must  be  verified  by  afii- 
davit  (see  form,  p.  23,  Appendix).  The  examination 
md  affidavit,  when  returned,  are  filed  at  the  Report 
office,  and  a  farther  petition  is  then  presented  for  pay- 
ment of  the  money  pursuant  to  the  examination  and 
return.  The  court  will  receive  the  consent  of  a  married 
woman  who  is  under  age,  to  the  payment  of  money  to 
which  she  is  entitled  to  her  husband  {Abraham  v.  New- 
combe,  12  Sim.  566). 

Where  a  party  sold  a  fond,  to  which  his  wife  was  en- 
titled in  reversion,  and  when  it  fell  into  possession  he 
was  resident  in  Africa,  upon  the  wife  consenting  to  waive 
her  equity  to  a  settlement,  and  that  the  fund  should  be 
transferred  to  the  purchaser,  it  was  held  that  the  usual 
affidavit,  that  there  was  no  settlement  affecting  the  fund, 
might  be  made  by  the  wife  alone  {Elliott  v.  Remmingtotiy 
9  Sun.  502). 

Power  of  Attorney  forJ]  Where  a  party,  who  is  en- 
titled to  receive  money  out  of  court,  cannot,  or  does  not 
wish  to  attend  in  person,  it  may  be  done  by  power  of 
attorney,  which  is  prepared  in  the  Accountant-Greneral's 
office.  For  this  purpose,  procure  a  request  for  the  power 
of  attorney,  which  may  be  obtained  at  the  Account- 
aaU'GeneraVs  office,  upon  your  applying  for  the  same. 
This  request  must  be  signed  by  the  solicitor,  and  is  then 
left,  together  with  the  decree  or  order,  at  the  Accountant- 
Generals  office,  and  the  power  will  be  made  out,  and 
wuxy  generally  be  obtained  on  the  second  day  following. 
The  power  is  prepared  on  a  20s.  stamp,  and  must  be 
attested  by  two  witnesses,  who  must  subscribe  their 
names,  residences,  and  occupations;  and  one  of  them 
mast  be  a  housekeeper,  and  be  so  described.  Pay  for 
the  power  of  attorney  and  stamp  II.  5s.  6d. 

Annexed  to  the  power  of  attorney  is  an  affidavit  of 
its  execution,  which  must  be  made  by  one  of  the  at- 
testing witnesses  before  a  Master  or  Master  extraor- 
dinary in  Chancery,  unless  the  same  be  executed  in  those 
parts  of  Scotland  where  no  such  officers  are  appointed. 
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in  which  case  it  may  be  made  before  the  chief  magis^ 
trate  of  the  place.  The  signatures  of  the  person  or  per* 
sons  execnting  the  power,  and  of  the  witnesses  attesting 
its  execution,  whether  such  be  the  names  written  at 
length  or  abbreviated,  or  merely  a  mark,  must  be  quoted 
in  the  affidavit  exactly  as  written  in  the  power;  and  if 
by  a  mark,  then  the  affidavit  must  state  tiiat  the  power 
was  previously  read  over  to,  and  understood  by,  tbe 
grantor.  At  the  time  of  swearing  the  affidavit,  the 
power  of  attorney  must  be  exhibited  and  marked  by  the 
person  before  whom  it  is  sworn. 

The  power  of  attorney,  when  executed,  together  with 
the  affidavit,  is  taken  to  the  Accountant-General's  office, 
and  the  check  is  prepared  and  obtained  as  prerioasly 
directed. 


Section  3. 
sale  of  stock. 


Where  a  party  has  to  receive  money  out  of  court, 
under  a  decree  or  order,  to  be  produced  by  the  sale  of 
stock,  the  decree  or  order  is  taken  to  the  Reffistrar,  hf 
whom  the  same  was  passed^for  his  direction  for  thesaUt 
which  is  prepared  by  his  clerk,  and  afterwards  sipned  by 
him.  Pay  2s.  6d,  When  despatch^  however,  is  re- 
quired, the  solicitor  usually  prepares  this  direction  km- 
self  (see  form,  p.  78,  Appendix).  If  the  order  be  fir 
the  sale  of  stock  to  answer  costs,  the  Taxing  Master's 
certificate  of  costs  must  also  be  produced.  The  Begii' 
trar^s  direction  being  obtained,  it  is  then  taken,  together 
with  the  decree  or  order,  to  the  Accountant-Generafs,  to 
bespeak  the  sale,  which  he  will  accordingly  make.  Faff 
him  5s,  The  same  steps  are  then  necessary,  in  order 
to  procure  the  Accountant-GeneraTs  check  on  the  Bank 
for  the  anumnt  of  the  produce,  and  the  same  idetUi/kd' 
tion  and  perfecting  the  check  by  passing  it  through  the 
offices,  as  before  mentioned  {ante,  p.  313). 
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Section  4. 

carrying  oyer. 

When  any  sum  of  money  or  stock  is  ordered  to  be 
carried  over  from  one  cause  or  account  to  another,  the 
original  decree  or  order,  or  an  office  copy,  is  taken  to 
the  Accountant'OeneraVs  office  to  bespeak  the  carrying 
over,  for  which  you  pay  5s,  The  Accountant-General 
then  signs  a  certificate  to  the  Bank,  directing  the  money 
or  stock  to  be  carried  over  pursuant  to  the  decree  or 
order ;  after  which,  the  Bank,  as  soon  as  the  carrying 
over  has  been  made,  sends  a  certificate  thereof  to  the 
Accountant'  General,  The  Accountant-  General  then  signs 
another  certificate  of  such  carrying  over  having  been 
effected,  which  is  annexed  to  the  Bank  certificate  and 
filed  in  the  Report  Office^  from  whence  an  office  copy 
may  be  obtained. 


PART    III. 

PROCEEDmOS  m  THE  MASTEBS'  OFFICES. 


CHAPTER  I. 

Of  Proceedings  Generally. 

The  proceedings  in  the  Masters'  offices  are  very 
reus  and  diversified,  and  are  frequentlj  rendered  n^ 
cessary  as  well  before  as  after  the  decree. 


Section  1. 


BEFORE   THE    DECREE. 


By  the  3  &  4  Will.  4,  c.  94,  sec.  13,  it  is  enacted, 
<'  That  the  Masters  in  ordinary  of  the  High  Court  of 
Chancery  shall  hear  and  determine  all  applications  for 
time  to  plead,  answer,  or  demur,  and  for  leave  to 
amend  bills,  and  for  enlarging  publication,  and  all  sadi 
other  matters  relating  to  the  conduct  of  suits  in  the 
said  court  as  the  Lord  Chancellor,  with  the  advice  and 
assistance  of  the  Master  of  the  Rolls  and  Yice-Chan- 
cellor,  or  one  of  them,  shall  by  any  general  order  or 
orders  direct,  in  such  manner  and  under  such  rules  and 
regulations  as  by  any  general  order  or  orders  to  be  abo 
issued  by  the  Lord  Chancellor,  with  the  advice  and 
assistance  aforesaid,  shall  be  directed;  and  that  it  shall 
be  lawful  for  either  party  to  appeal  by  motion  from  the 
order  made  on  such  application  to  the  Lord  Chancdhnr, 
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Master  of  tbe  Rolls,  or  Vice-Chancellor,  and  that  tbe 
order  made  on  such  appeal  shall  be  final  and  con- 
clusive." 

By  section  14,  it  is  enacted,  "That  no  such  applica- 
tion as  above  mentioned  shall  in  future  be  heard  by 
any  of  the  judges  of  the  said  Court  of  Chancery,  except 
on  appeal  as  hereinbefore  provided." 

By  section  15,  it  is  enacted,  ''That  it  shall  be  lawful 
for  the  said  Masters,  on  all  applications  made  to  them 
by  virtue  of  this  act,  to  direct  that  the  costs  of  all  or 
any  of  the  parties  shall  be  costs  in  the  cause  or  matter, 
or  to  award  such  liquidated  sum  by  way  of  costs  to 
any  of  the  parties  as  they  shall  think  reasonable;  and 
the  costs  so  awarded  shall  be  recoverable  in  like  man- 
ner as  costs  directed  to  be  paid  by  an  order  of  the  Court 
<rf  Chancery." 

In  pursuance  of  the  foregoing  act,  various  orders 
were  issued  on  the  21st  December,  1833,  for  the  pur- 
pose of  regulating  the  proceedings  in  the  Masters' 
offices. 

By  the  20th  of  these  it  is  ordered,  "  That  all  special 
applications  for  leave  to  withdraw  replication,  as  well 
as  to  amend  bill,  shall  be  heard  and  determined  by  such 
Master  in  rotation,  and  such  applications,  and  all  other 
q>eciAl  applications  under  the  said  recited  act,  shall  be 
made  by  taking  out  a  warrant,  at  the  foot  whereof  a 
Bodee  shall  be  written,  specifying  the  object  of  the  ap- 
plication, and  the  same  shall  be  served  two  clear  days 
ttoCnre  the  return  thereof." 

By  the  23rd  id.,  «  The  said  Masters  shall,  on  all 
tpfdications  to  them,  or  either  of  them,  by  warrant 
uder  the  said  recited  act,  or  under  these  orders,  or 
either  of  them,  be  at  liberty  to  direct,  and  shall  accord- 
B^y,  in  the  orders  made  thereon,  order  and  direct 
whether  the  costs  of  the  application  shall  be  costs  in 
iSut  cause,  or  whether  such  costs,  or  any  part  thereof, 
shall  be  paid  by  any  of  the  parties  personally;  and  in 
the  latter  case  the  said  Masters  respectively  shall,  in 
vmh  orders,  either  fix  the  sum  to  be  paid  for  such  costsy 
p3 
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or  tax  the  same  at  their  discretion  ;  and  the  party  to 
whom  soch  costs  are  directed  to  be  paid  shall  be  entitled 
to  sue  out  a  subpcena  for  the  same." 

By  the  25th  id.,  "In  case  it  shall  become  necessary 
to  make  any  application  to  a  Master  nnder  the  said 
recited  act,  during  the  period  between  the  last  seal  after 
Trinity  Terra,  and  the  seal  next  before  Michadmaa 
Term,  such  appUcation  shall  be  made  to  the  sitting 
Master  of  the  yacation,  and  his  decision  and  order 
thereon  shall  be  equally  binding  and  acted  upon  and 
enforced  in  the  same  way  and  manner  as  if  made  by  the 
Master  in  rotation,  to  whom  the  same  has  or  ongbt 
otherwise  to  have  been  referred ;  but  all  subseqooit 
applications  and  all  references  in  the  cause  shall  be  made 
to  such  Master  in  rotation." 

The  Masters,  as  we  have  already  seen,  are  also  to 
hear  and  determine  all  inquiries  as  to  the  sufficiency  or 
insufficiency  of  pleadings;  and  as  to  whether  the  same 
be  scandalous  or  impertinent ;  besides  which,  various 
other  inquiries  are  frequently  rendered  necessary  previons 
to  the  hearing  of  the  cause. 


Section  2. 
after  the  decree. 


The  proceedings  in  the  Masters'  Offices,  after  the 
decree,  necessarily  depend  upon  the  nature  of  the  inqui- 
ries directed  by  each  particular  decree.  The  more  usual 
of  these  are  for  the  taking  of  accounts  of  executors, 
administrators,  trustees^  and  guardians,  and  parties  of 
every  description;  the  settling  the  claims  of  creditcHS, 
legatees,  and  next  of  kin;  the  appointing  receivers,  aad 
passing  their  accounts ;  the  sale  and  management  of 
estates;  the  approval  of  investments  and  settling  of  eon- 
veyances  ;  the  appointment  of  guardians  of  the  persons 
and  estates  of  infants,  and  the  dlowance  for  their  main- 


▲TTBR  THX  DSCAXB.  323 

teiuuioe  and  edneation,  and  the  making  inquiries  for  the 
heirs  and  next  of  kin  of  persons  dying  intwtate. 

Neglecting  to  proceed,']  Where  the  party  actually 
prosecuting  a  decree  or  order  does  not  proceed  before  the 
Master  wiUi  due  diligence,  there  the  Master  b  to  be  at 
Hbertj,  upon  the  application  of  any  other  party  inter- 
ested, either  as  a  party  to  the  suit,  or  as  one  who  has 
come  in  .and  established  his  claim  before  the  Master, 
under  the  decree  or  order,  to  commit  to  him  the  prose- 
cution of  the  said  decree  or  order;  and  from  thenceforth, 
neither  the  party  making  default,  nor  his  solicitor,  shall 
be  at  Hberty  to  attend  the  Master  as  the  prosecutor  of 
sudi  decree  or  order  (56  order,  1828). 

Certifying  Proceedings.']  Upon  any  application  made 
by  any  person  to  the  court,  the  Master,  if  required  by 
the  person  making  the  application,  is,  in  as  short  a  man- 
ner as  he  conveniently  can,  to  certify  to  the  court  the 
several  proceedings  which  shall  have  been  had  in  his 
office  in  the  same  cause  or  matter,  and  the  dates  thereof 
(57  id,) 

Proceeding  de  Die  in  Diem,]  Formerly,  if  it  were 
deemed  necessary  that  the  Master  should  proceed  de  die 
in  diem,  a  previous  order  must  have  been  obtained  for 
that  purpose.  In  future,  however,  every  Master  is  to 
be  at  liberty  without  order,  to  proceed  in  all  matters 
de  die  in  diem,  at  his  discretion  (58  id,) 

Production  of  Papers,  ^c]  Where  by  any  decree  or 
order  of  the  court,  books,  papers,  or  writings  are  directed 
to  be  produced  before  the  Master  for  the  purposes  of 
sudi  decree  or  order,  it  is  to  be  in  the  discretion  of  the 
Master  to  determine  what  books,  papers,  or  writings  are 
to  be  produced,  and  when  and  for  how  long  they  are  to 
be  left  in  his  office ;  or  in  case  he  shall  not  deem  it 
necessary  that  such  books,  papers,  or  writings  should 
be  left  or  deposited  in  his  office,  then  he  may  give 
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directicms  for  the  inspectioii  thereof  hj  the  putks  n- 
quiring  the  same,  at  snch  time  and  in  such  maaner  u 
he  shiul  deem  •iq)edient  (60  id.) 

Beviewing  Proeeedings,"]  No  warrant  to  lewiew  WKf 
proceeding  in  the  Master's  office  is  to  he  aDowed  ts  Ik 
taken  out,  except  hy  permission  of  the  Master,  npai 
special  grounds  to  be  shewn  to  him  for  that  pupott; 
and  the  costs  of  such  review,  when  allowed,  are  to  be  ii 
the  discretion  of  the  Master,  and  shall  be  paid  hj  wd 
to  such  persons  and  at  such  time  as  he  sbaU  direct 
(68  id.) 

Selling  Estates.]  In  cases  where  estates  or  other 
property  are  directed  to  be  sold  before  the  Master,  tbe 
Master  is  to  be  at  hbertj,  if  he  shall  think  it  for  the 
benefit  of  the  parties  interested,  to  order  the  same  to  be 
sold  in  the  country,  at  such  place  and  by  such  peraon 
as  he  shall  think  fit  (75  id.) 

Settling  Conveyances,  ^c]  Where  a  (Taxing)  Master 
is  directed  to  settle  a  conyeyance  or  to  tax  costs,  io  case 
the  parties  difiPer  about  the  same,  then  the  party  claim- 
ing the  costs,  or  entitled  to  prepare  the  conveyance,  is 
to  bring  the  bill  of  costs,  or  the  draft  of  the  conveyance, 
into  the  (Taxing)  Master*  s  office,  and  give  notice  of  his 
having  so  done  to  the  other  party ;  and  at  any  time 
within  eight  days  after  sucb  notice,  such  other  party  is 
to  have  liberty  to  inspect  the  same  without  fee,  and 
may  take  a  copy  thereof,  if  be  thinks  fit.  And  at  or 
before  the  expiration  of  the  eight  days,  or  such  further 
time  as  the  (Taxing)  Master  shall  in  his  discretion 
allow,  he  is  then  either  to  agree  to  pay  the  costs,  or 
adopt  the  conveyance,  as  the  case  may  be,  or  signify  his 
dissent  therefrom,  and  is  thereupon  to  be  at  liberty  to 
tender  a  sum  of  money  for  the  costs,  or  to  deliver  a 
statement  in  writing  of  the  alterations  which  he  proposes 
in  the  draft  of  the  conveyance.  But  if  he  make  no  such 
tender,  nor  deUver  any  such  statement  in  writing,  or  if 
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the  oQier  party  refiises  to  accept  the  sum  so  tendered, 
or  to  adq)t  the  proposed  alterations  in  the  draft  of  the 
oonveyance,  the  (Taxing)  Master  is  then  to  proceed  to 
tax  the  costs,  or  settle  the  conveyance  according  to  the 
lanaetice  of  the  court.  And  in  case  the  taxed  costs 
•haU  not  exceed  the  sum  tendered,  or  the  Master  shall 
•iopt  the  proposed  alterations  in  the  draft  of  the  con- 
veyance, then  the  costs  of  the  taxation,  or  the  costs  of 
Hbe  proceeding  with  respect  to  the  conveyance,  are  to  he 
tome  by  the  other  party  (76  order,  1828,  as  amended 
hf  31  order,  Oct.  1842). 

Separate  Solieitors,  ^c]  Whenever  in  any  proceed- 
iog  before  a  Master  the  same  solicitor  is  employed  for 
two  or  more  parties,  such  Master  may  at  his  discretion 
fequire  that  any  of  the  said  parties  shall  be  represented 
before  him  by  a  distinct  solicitor,  and  may  refuse  to 
proceed  until  such  party  is  so  represented  {77  id,) 
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CHAPTER  11. 

The  Ordinary  Proceedings  in  the  MAsriBif 
Offices. 

Section  1. 

referring  the  suit. 

The  first  step  necessary  to  be  taken,  previous  to  an; 
proceeding  being  adopted  in  the  Masters'  offices,  ii  to 
get  the  suit  referred  to  one  of  the  Masters  in  ordinair; 
the  mode  of  doing  which  depends  upon  whether  a  oe- 
cree  or  order  directing  a  reference  has  been  made  in  the 
cause. 

By  the  15th  order,  21st  Dec.  1833,  it  is  ordeied, 
that  as  to  all   bills,  whether   original,  amended,  sup- 
plemental, or  of  revivor,  now  filed  or  to  be  filed,  when- 
ever a  party  may  desire  to  make  an  application  to  a 
Master  under  the  said  act  (3  &  4  Will.  4,  c.  94),  or 
under  these  orders,  or  whenever  it  shall  be  necessary 
to  make  any  reference  to  any  Master,  and  no  previous 
application  or  reference  to  any  Master  has  been  made  in 
the  said  cause,  the  name  of  the  Master  in  rotation  shall 
be  ascertained,  and  entered  in  books  to  be  kept  as  after 
directed  in  the  manner  hereinafter  mentioned,  and  all 
applications  authorised  by  the  said  recited  act,  or  by 
these  orders,  to  be  made  to  a  Master,  and  every  sudi 
reference  as  aforesaid  shall  be  made  to  the  said  Master 
in  rotation. 

By  the  16th  id.  it  is  ordered,  that  as  to  all  bills 
which  shall  have  been  filed  before  this  day,  vrhen  any 
reference  has  been  made  in  the  cause,  the  name  of  the 
Master  to  whom  the  last  reference  was  made  in  such 
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^use  shall,  at  the  request  of  either  of  the  parties  thereto^ 
»r  of  his  or  her  solicitor,  and  on  producing  such  order 
>£  reference,  with  the  Master's  name  certified  thereon, 
>¥  appearing  therein,  he  added  hy  the  Record  and  Writ 
Clerk  to  the  original  entry  of  the  cause  in  the  Record 
ind  Writ  Clerks'  hook,  and  entered  in  the  hook  to  he 
kept  as  hereinafter  directed,  hefore  any  application  un- 
der the  said  recited  act  shall  he  made  in  that  cause,  and 
all  such  applications,  and  all  such  references  as  afore- 
said, shall  he  made  to  such  last  mentioned  Master. 

By  the  17th  id.  it  is  ordered,  that  in  all  cases  where 
it  shall  hecome  necessary  to  ascertain  the  name  of  the 
Master  in  rotation,  for  the  purposes  of  the  two  preceding 
iff  any  succeeding  orders,  one  of  the  Record  and  Writ 
Clerks  shall  giye  to  the  sohcitor  of  the  plaintiff  or  de- 
fendant requiring  the  same,  a  certificate  of  the  hill  filed, 
which  certificate  shall,  on  the  same  or  the  following  day, 
be  marked  hy  the  Master  of  the  day,  at  the  PubUc 
Office  in  Chancery,  with  the  name  of  the  Master  in 
rotation  for  such  cause;  and  such  certificate  so  marked 
(having  first  been  produced  to  the  said  Master  in  rota- 
tuni,  who  shall  cause  a  minute  thereof  to  be  taken), 
shall,  on  the  same  day,  he  returned  to  the  Record  and 
Writ  Clerk,  and  filed  by  him;  and  he  shall  add  the  name 
of  such  Master  to  the  original  entry  of  the  cause  in  the 
Record  and  Writ  Clerks'  book,  and  shall  also  cause  the 
name  of  the  cause,  and  of  such  Master,  to  be  entered  in 
a  book  to  be  kept  by  the  Record  and  Writ  Clerks  for 
that  purpose  in  the  Record  and  Writ  Clerks'  Office, 
and  which  shall  be  open  to  inspection  at  all  times  during 
office  hours  without  fee. 

Before  Decree."]  If  it  becomes  necessary  to  adopt 
any  proceedings  in  the  Masters'  offices,  preyious  to  an 
order  or  decree  being  pronounced,  the  suit  is  referred  in 
the  following  manner: — J  certificate  of  the  bill  having 
been  filed  is  obtained  from  the  Clerk  of  the  Records  and 
Writs  in  whose  division  the  suit  may  be  (ante,  p.  9), 
far  which  you  pay  As,     The  certificate  is  then  taken  to 
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the  Public  Qfieej  where  it  is  entered  by  the  derk^fiit 
which  you  pay  1«.,  and  the  sitting  Master  wiU  tftai^ 
upon  appoint  a  Master  in  rotation  in  the  cause,  wd 
mark  his  name  on  the  certificate,  A  copy  of  the  ttf' 
tificate  is  then  made  and  taken  to  the  ojiee  tf  tiki 
Master  in  rotation  so  appointed^  where  ii  is  fisii 
after  which  the  original  certificate  must,  on  the  ssm 
day,  be  returned  to  the  Clerk  of  the  Eeeords  and  Wriii 
from  whom  it  was  obtained, 

After  Decree,']  In  drawing  np  decrees  or  ordtts, 
whereby  any  account,  inqmry,  or  other  matter,  shaU  be 
originaUy  referred  to  a  Master,  without  any  speciil  di- 
rection ^om  the  court  to  what  Master  such  re&reiM 
shall  be  made,  the  registrars  are  not  to  insert  the  Mat- 
ter's name,  but  are  to  express  therein  that  the  matter  k 
referred  to  the  ''Master  in  rotation;"  and  the  soUdtor, 
before  proceeding  thereupon,  is  to  attend  therewith  at 
the  Master's  public  office;  and  the  sitting  Master  there 
is  to  insert  in  such  decrees  or  orders,  or  indorse  there- 
upon, the  name  of  the  Master  in  rotation;  and  the  de* 
crees  or  orders  are  thereupon  to  be  referred  to  the  Mat- 
ter, whose  name  shall  be  so  inserted  or  indorsed  (order, 
6  Dec.  1824). 

If  the  suit  has  been  already  referred,  the  decree  di* 
rects  the  reference  **  to  the  Master  to  whom  the  cause 
stands  referred;"  in  which  latter  case  it  would  bei^ 
regular  to  take  the  decree  to  any  other  Master.  When, 
in  a  suit  which  had  been  already  referred,  a  decree  was 
made,  directing  a  reference  to  *'  the  Master  in  rotation," 
it  was  held  to  mean  the  Master  to  whom  the  preTioiu 
reference  was  made  (Atty.-Gen,  t.  Shore^  6  Sim.  460). 

If  the  decree  directs  the  suit  to  be  referred  ^' to  the 
Master  in  rotation,'  the  party  having  the  conduct  cf 
the  cause  must  take  the  decree,  or  an  office  copy  thereof, 
to  the  clerk  at  the  Public  Office,  who  vnU  procure  the 
sitting  Master  to  mark  thereon  the  name  of  the  Master 
in  rotation  to  whom  the  suit  is  to  be  referred,  for  which 
you  pay  Is,    If  the  decree  directs  the  reference  "to 


REFERRING   THE   SUIT.  329 

ibe  Master  to  whom  the  cause  stands  referred/'  it  is  not 
to  get  such  Master's  name  repeated  in  the 


Having  ascertained  the  name  of  the  Master^  a  copy  of 
ttr  title  and  ordering  part  of  the  decree  or  order  must 
he  wutde  OH  brief  paper,  bookways,  the  title  being  set 
omt  at  lengthy  and  the  ordering  part  being  copied  in  the 
ftfetent  tense.  This  copy  is  then  taken  to  the  Master's 
tHerk  to  whom  the  suit  is  referred,  who  vnll  examine  it 
with  the  original,  and  fie  the  copy. 

Where  any  decree  or  order  referring  any  matter  to  a 
Master  is  not  brought  into  the  Master's  office  within 
two  mcmths  after  the  same  decree  or  order  is  pronounced, 
there  any  party  to  the  cause,  or  any  other  party  inter- 
ested in  the  matter  of  the  reference,  shall  be  at  liberty 
to  apply  to  the  court  by  motion  or  petition,  as  he  may 
be  advised,  for  the  purpose  of  expediting  the  prosecu- 
tion of  such  decree  or  order  (48  order,  1828). 

Every  Master  is  to  enter  in  a  book  to  be  kept  by  him 
for  that  purpose,  the  name  or  title  of  every  cause  or 
matter  referred  to  him,  and  the  time  when  the  decree  or 
order  is  brought  into  his  office,  and  the  date  and  de- 
scription of  every  subsequent  step  taken  before  him  in 
tiie  same  cause  or  matter,  and  the  attendance  or  non- 
attendance  of  the  several  parties  on  each  of  such  steps, 
so  that  such  book  may  exhibit  at  one  view  the  whole 
oonrse  of  proceeding  which  is  had  before  him  in  each 
pirticalar  cause  and  matter  (49  id.) 

Warrant  to  consider  Decree.']  Upon  the  bringing  in 
of  every  decree  or  order,  the  solicitor  bringing  in  the 
same  is  to  take  out  a  warrant  appointing  a  time,  which 
is  to  be  settled  by  the  Master,  for  the  purpose  of  the 
Master  taking  into  consideration  the  matter  of  such 
decree  or  order,  and  is  to  serve  the  same  upon  the 
parties  (50  id.),  in  manner  hereinafi;er  directed  (see 
"Warrants"). 

At  the  time  so  appointed  for  considering  the  matter 
of  the  decree  or  order,  the  Master  is  to  proceed  to  regu* 
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late  as  far  as  may  be  tbe  manner  of  its  execution;  ai; 
for  example^  to  state  what  parties  are  entitled  to  attand 
ftiture  proceedings,  to  direct  the  necessary  adTeTtcw- 
ments,  and  to  point  out  which  of  the  several  proceedings 
may  be  properly  going  on  pari  passu,  and  as  to  whit 
particular  matters,  interrogatories,  for  the  examioatioB 
of  the  parties  appear  to  be  necessary,  and  whether  the 
matters  requiring  evidence  shall  be  proved  by  affidant 
or  by  examination  of  witnesses;  and  in  the  latter  cik^ 
if  necessary,  to  issue  his  certificate  for  a  commissioa; 
and  if  the  Master  shall  think  it  expedient  so  to  do,  he 
is  to  fix  a  certain  time  within  which  the  parties  are  to 
take  any  certain  proceeding  or  proceedings  before  him 
(51  id.) 

Upon  any  subsequent  attendance  before  him  in  the 
same  cause  or  matter,  the  Master,  if  he  thinks  it  expe- 
dient so  to  do,  is  to  fix  a  certain  time  or  certain  times 
within  which  the  parties  are  to  take  any  other  proeeed- 
ing  or  proceedings  before  him  (52  id.) 


Section  2. 
warrants. 


Nature  of,]  A  warrant  is  in  the  nature  of  a  sum- 
mons, requiring  all  parties  concerned  to  attend  before 
the  Master,  at  his  chambers,  in  Southampton-buildings, 
at  a  certain  time  therein  named,  to  consider  of  the  mat- 
ters therein  mentioned.  It  is  issued  and  signed  by  the 
Master  to  whom  the  cause  has  been  referred  ;  and  is 
merely  entitled  with  the  first  plaintifip's  and  defendsnf  s 
surnames,  as  A.  v.  B.  Warrants  taken  out  pursuant 
to  the  3  &  4  Will.  4,  c.  94,  s.  13,  for  the  purpose  of 
making  some  interlocutory  application,  differ  somewhat 
in  form  from  those  taken  out  by  virtue  of  an  order  of 
reference. 

Warrants  are  not  only  taken  out  in  order  to  compel 
the  attendance  of  parties  before  the  Master^  but  also  to 
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give  notice  to  the  opposite  parties  when  any  document, 
of  which  thej  are  entitled  to  take  a  copy,  is  brought 
into  the  Master's  office;  and  which  warrants  are  termed 
warrants  "  On  leaving,"  and  are  in  such  case  not  attend- 
able.  When  the  document  so  left  is  of  such  a  nature  as 
to  require  the  attendance  of  the  parties  before  the  Mas- 
ter to  consider  the  matter  thereof,  a  further  warrant 
mast  he  taken  out  to  proceed  thereon,  and  which  war- 
rant is  termed  a  warrant  "  To  proceed." 

Betum  of,']  A  warrant  cannot  be  made  returnable 
in  less  than  two  days  after  the  day  of  issuing;  but  the 
return  is  often  extended  beyond  that  time,  according  to 
the  state  of  husiness  in  the  Master's  office.  It  is  ire- 
qfoently  usual  for  the  party  to  take  out  the  warrant 
*'  to  proceed"  at  the  time  of  taking  out  the  warrant 
"  on  leaving;"  but  in  such  case  the  warrant  to  proceed 
cannot  he  made  returnable  sooner  than  as  if  taken  out 
at  the  return  of  the  warrant  on  leaving. 

How  obtained^]  The  warrant  is  obtained  at  the 
office  of  the  Master  to  whom  the  catue  has  been  re/erred, 
of  his  junior  clerk,  upon  your  fiimishing  him  with  the 
title  of  the  cause.  At  the  same  time  it  is  usual  for  him 
to  inquire  whether  the  warrant  is  likely  to  be  opposed, 
w  which  case  he  makes  it  returnable  at  an  hour  when  the 
Master  vnll  be  disengaged.     Pay  him  3s. 

How  indorsed,]  Having  obtained  the  warrant,  the 
party  taking  it  out  must,  in  the  left  hand  lower  comer, 
state  shortly  the  nature  thereof,  or  rather  the  object  for 
which  it  is  taken  out,  as,  "  For  a  month's  time  to  put 
in  the  answer  of  the  defendant  A.  B.;"  or,  "Upon 
leaving  state  of  facts,"  &c.;  or,  "To  proceed  on  state 
of  facts,"  &c.  The  name  and  address  of  the  solicitor 
taking  out  the  warrant  should  also  be  indorsed  on  the 
back. 

Service  of  J]    Formerly  it  was  usual  to  serve  copies  of 
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tbe  warrants  upon  the  clerks  in  court  of  all  the  paida 
interested,  except  in  matters  of  contempt  reqairing  per- 
sonal service.  By  the  16th  order,  26  Oct.  1842,  how- 
ever, it  is  ordered,  that  in  future  all  warrants  shall  be 
served  upon  the  soHdtors,  where  the  parties  sue  or  de- 
fend hj  solicitors,  or  upon  the  parties  themselves  where 
they  sue  or  defend  in  person.  The  service,  except  k 
cases  of  contempt,  need  not  he  personal;  but  leaving de 
copy  at  the  solicitor's,  or,  if  in  person,  at  the  defendiiit'i 
place  of  business,  or  address  for  service,  is  to  be  deemd 
good  service  (19  and  21  id,)  The  warrant  most  be 
served  before  eight  o'clock  in  the  evening,  otherwise  tbe 
same  is  to  be  deemed  to  have  been  served  on  the  nest 
following  day,  excluding  Sundays  (22  id,)  It  iB  tad- 
ficient  to  serve  one  copy  upon  each  solicitor,  althoii|^ 
concerned  for  more  than  one  party.  There  must  be  one 
dear  day,  at  least,  between  the  day  of  service  and  the 
return  of  the  warrant,  exdusive  of  Sunday;  so  that  a 
warrant  attendable  on  Monday  must  be  served  on  the 
previous  Friday.  Warrants  taken  out  under  the  3  &  4 
Will.  4,  c.  94,  must  be  served  two  clear  days  before  the 
return  (20  order,  Dec.  1833);  and  a  warrant  to  sign  a 
report,  it  appears,  must  be  served  three  clear  days  brfore 
the  return.  ^ 

Having  obtained  the  warranty  and  made  the  necesionf 
indorsements,  make  a  copy  thereof  (forms  of  which  moj/ 
be  had  at  any  law  stationer* s)^  and  serve  one  copy  nptm 
each  solicitor  or  agent  of  the  parties  interested,  b^e 
eight  o'clock;  after  which,  it  will  be  advisable  for  the 
party  serving  it  to  make  a  memorandum  thereof  upon 
the  back  of  the  original  warrant,  in  case  it  becomes  a^ 
cessary  for  him  to  swear  to  the  service. 

How  attendedJ]  At  the  return  of  the  warrant,  at- 
tend before  the  Master  in  his  private  room,  and  there- 
upon the  matter  of  the  warrant  will  be  gone  into,  and  he 
will  make  such  order  as  he  may  think  reasonable  ;  after 
which  it  will  be  advisable  to  get  the  Master  to  mark  the 
attendance  on  the  back  of  the  warrant,  in  order  to  hfne 
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ii  allowed  in  eosU.  In  mattera  not  very  epeeial,  it  is 
J^reqitently  usual  for  the  parties  to  proceed  before  the 
Master^s  chief  clerk ;  whilst  in  very  special  matters  it  is 
not  unusual  for  the  parties  to  attend  by  counsel. 

Where  costs  are  taxed  as  between  party  and  party, 
the  Taxing  Master  may  allow  to  the  party  entitled  to 
Teceive  such  costs,  all  such  jast  and  reasonable  expenses 
as  appear  to  have  been  properly  incurred  in  procuring 
the  attendance  of  counsel  in  the  Masters'  of&ces  upon 
questions  relating  to  pleadings  or  title  (120  order,  May, 
1845). 

All  warrants  are  considered  peremptory  in  the  first 
instance  (59  order,  1828);  and  incase  the  opposite  par- 
ties neglect  to  attend  at  the  return  of  the  warrant,  the 
Master  may,  if  he  thinks  it  expedient,  proceed  thereon 
esr  parte  (53  id.)  In  such  case  it  will  be  necessary  to 
swear  to  the  service  of  the  warranty  the  form  of  oath  for 
which  purpose  is  indorsed  on  the  back  of  the  warrant  by 
the  Master^s  Clerk,  and  the  oath  is  thereupon  admini- 
stered by  the  Master.  It  is,  however,  usual  to  wait  a 
quarter  of  an  hour,  at  least,  before  proceeding  ex  parte. 

Where  the  Master  proceeds  ex  parte,  such  proceeding 
is  not  in  any  manner  to  be  reviewed  in  the  Master's 
office,  unless  the  Master,  upon  a  special  application  made 
to  him  for  that  purpose  by  a  party  who  was  absent,  shall 
be  satisfied  that  he  was  not  guilty  of  wilful  delay,  or 
negligence,  and  then  only  upon  payment  of  all  costs  oc- 
casioned by  his  non-attendance;  such  costs  to  be  certi- 
fied by  the  Master  at  the  time,  and  paid  by  the  party  or 
his  solicitor,  before  he  shall  be  permitted  to  proceed  on 
the  warrant  to  review  (54  order,  1828). 

Where  a  proceeding  fails,  by  reason  of  the  non-attend- 
ance of  any  party  or  parties,  and  the  Master  does  not 
think  it  expedient  to  proceed  ex  parte,  there  the  Master 
is  to  be  at  liberty  to  certify  what  amount  of  costs,  if  any, 
he  thinks  it  reasonable  to  be  paid  to  the  party  or  parties 
attending,  by  the  absent  party  or  parties,  or  by  his  or 
their  solicitor  or  solicitors,  personally,  as  the  Master  in 
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his  discretion  shall  think  fit;  and  upon  motion  or  ped- 
tion,  without  notice,  the  court  will  make  ord^r  for  the 
payment  of  such  costs  accordingly  (55  id.) 

The  usual  time  allowed  for  the  attendance  upon  eadi 
warrant  is  one  hour;  but  the  Master  is  to  be  at  Ubeitj 
to  continue  the  attendance  beyond  the  hour,  and  during 
such  time  as  he  thinks  proper,  and  is  empowered  to  iSr 
crease  the  fee  for  the  solicitor's  attendance  in  proportiol 
to  the  time  actually  occupied  (59  id.) 

In  cases  of  great  urgency  the  Master  is  at  fihortj, 
without  order,  to  proceed  de  die  in  diem,  at  his  discr^ 
tion,  without  waiting  the  usual  return  of  the  warrants 
(58  id.) 

Order  on.]  If  the  warrant  be  taken  out  for  the  par* 
pose  of  making  some  interlocutory  application  pursuant 
to  the  3  &  4  Will.  4,  c.  94,  the  Master  to  whom  any 
such  application  or  reference  shall  be  made,  is  to  diaw 
up  the  orders  thereon  in  a  short  form,  and  the  same^ 
when  signed  by  him,  are  to  be  entered  in  a  book  to  be 
kept  for  that  purpose  in  the  office  of  such  Master,  and 
shall  then  be  marked  by  the  said  Master  or  his  chief 
clerk,  as  entered,  and  he  is  to  sign  his  initials  thereto  in 
this  form:  '<  £nt.  A.  B.,"  and  the  said  orders  shall  then 
be  binding  (unless  reversed  or  varied  on  appeal),  and  aic 
to  be  enforced  in  like  manner  as  if  made  by  the  court; 
and  the  original  order,  or  any  duplicate  thereof,  which 
the  Master  is  directed  to  grant  on  the  application  of  any 
party,  so  signed  and  entered  as  aforesaid,  is  to  be  a  suf- 
ficient warrant  to  every  officer  of  the  court  to  do  the  act 
therein  mentioned,  or  to  permit  the  same  to  be  done; 
and  each  party  is  to  be  at  liberty  to  inspect  the  entry  of 
all  such  orders  in  the  said  entering  book  without  fee 
(24  order,  1833). 

The  order  is  drawn  up  and  entered  hy  the  Master^s 
clerk,  for  which  you  pay  5«.,  after  which  copies  shoM 
be  served  on  the  opposite  solicitors  in  the  usual  way. 
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Section  3. 

evidence. 

e  0/."]  Proceedings  in  the  Master's  office  may 
»rted,  Ist,  by  evidence  received  and  read  in  the 
;her  by  depositions,  by  the  answer,  or  by  affida- 
I9  by  affidavits  to  be  carried  into  the  Master's 
r,  Srd,  by  the  examination  of  witnesses,  either 
before  the  Master,  or  upon  interrogatories  be- 
examiner,  or  under  a  commission. 
Qdavits  which  have  been  previously  made  and 
M)urt,  upon  any  proceeding  in  a  cause  or  matter, 
ised  before  the  Master  (65  order,  1828). 
flaster,  upon  the  warrant  to  consider  the  decree, 
set  whether  the  matters  requiring  evidence  shall 
d  by  affidavit  or  by  the  examination  of  witnesses 
ir,  1828);  and  where,  upon  an  inquiry  before 
ter,  affidavits  are  received,  there  no  affidavit  in 
all  be  read,  except  as  to  new  matter,  which  may 
[  in  the  affidavits  in  answer;  nor  shall  any  further 
J  be  read,  unless  specially  required  by  the  Mas- 
'd.)  If  the  Master  does  not  decide  to  admit 
I  at  the  time  of  considering  the  decree,  he  can- 
'wards  receive  them,  unless  by  consent  (Gibbs  v. 
4  Sim.  554). 

loce."]  The  Master  has  power,  at  his  discretion,  to 
any  witness  vivd  voce,  and  in  such  case  the  sub- 
'  the  attendance  of  the  witness  shall,  upon  a  note 
s  Master,  be  issued  from  the  Subpoena  Office; 
evidence  upon  such  vivd  voce  examination  shall 
L  down  by  the  Master,  or  by  the  Master's  Clerk, 
'esence,  and  preserved  in  the  Master's  Office,  in 
at  the  same  may  be  used  by  the  Court,  if  neces- 
order,  1828). 

amine  a  witness  vivd  voce  before  the  Master,  a 
is  taken  out  and  served  on  the  opposite  party; 
\ay  he  underwritten^  "To  examine  A. B.  Vy^^ 
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voce  htfwe  the  Master"  If  the  witneea  ie  wUii^  k 
attend,  notice  of  the  appointment  may  Be  mi^/uwA\ 
but  otherwise  a  copy  of  the  warrant  should  he  servsi 
on  him,  as  also  a  subpoena  to  testify  (seejorm^  p.  2Jf 
Appendix),  which  is  issued  in  the  usual  way.  M  tk 
return  of  the  warrant,  the  parties  attend  with  the  wit* 
ness,  who  is  examined  by  the  party  calling  Aun,  thetj^ 
posite  party  being  at  liberty  to  cross-examine,  and  Ae 
Master  puts  such  questions  as  he  thinks  proper,  the  m- 
swers  to  which  are  taken  down  in  writing  either  byti^ 
Master  or  his  clerk;  and,  when  complete,  copies  of  tk 
depositions  are  made  for  the  parties,  the  original  bang 
preserved  in  the  Mastet^s  Office,  The  opposite  parti/ 
is  then  at  liberty  to  produce  witnesses  to  contradict  ike 
evidence  thus  taken. 

A  cause  having  been  referred  to  the  Master,  in  whidi 
a  witness  had  been  examined  previous  to  the  hearing  kj 
the  plaintiff,  but  not  by  the  defendants,  the  Master  d^ 
cUned  to  allow  the  defendants  to  examine  such  witnw 
before  him  vivd  voce.  Upon  motion  bj  the  defeodiUli 
for  such  purpose,  Knight  Bruce,  Y*  C^  said,  "  Under 
the  authority  or  dicta  of  Metford  v.  Peters  (8  Sim.  630^ 
and  considering  that  the  defendants  now  moving  never 
examined  or  cross-examined  the  witness,  and  now  sed^ 
not  to  cross-examine,  but  to  make  him  their  own  wit^ 
ness,  I  think  that  I  ought  to  make  the  order;  but  I 
shall  reserve  the  costs  of  the  application  "  (Hayward  t. 
Graysbrook,  7  Jur.  665). 


Before  the  Examiner.']  After  a  decree  the 
tion  of  witnesses  by  the  Examiner  is  taken  in  the  i 
manner  as  before  the  hearing.  The  interrogatories  ert 
prepared  and  signed  by  counsel ;  after  which  they  wttud 
be  marked  by  the  Master,  and  they  are  then  filed  in  tk 
Examiners  office,  and  the  witness's  attendance  is  esr 
forced,  and  the  examination  is  proceeded  with  w  ik 
usual  way,  as  previously  directed  (ante,  p.  133). 

By  Commission^    \i  tVi^  mtueases,  or  any  of  thcni, 
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reside  abore  twenty  miles  from  London,  they  may  be 
examined  by  commission.  As  this  commission  can  only 
be  obtained  under  special  circumstances,  it  may  be  pre- 
sumed that  the  new  orders,  8th  May,  1 845,  do  not  ap- 
ply in  this  case;  but  that  an  order  for  the  commission 
Bust  be  obtained  as  formerly.  For  this  purpose,  the 
Matier^e  certificate  of  the  necessity  thereof  must  he  oh' 
§mmed  andfihsd,  end  an  office  copy  procured;  upon  which 
ike  pearty  applies^  either  hy  motion  or  petition,  as  of 
trntmeyfor  an  order  for  a  commission,  and  thereupon  the 
eomadssion  is  sealed  and  executed  in  the  same  manner 
as  previoudy  directed  (ante,  p.  136),  the  opposite  party 
heing  entitled  to  join  in  the  commission. 

If,  upon  a  reference  to  the  Master,  a  commission  to 
examine  witnesses  abroad  is  required,  the  Master's  cer- 
tificate as  to  the  necessity  of  the  commission  must  be 
obtained,  before  applying  to  the  court  for  an  order  for 
the  oommission  (BamfbrdY.  Bamford,  2  Hare,  642;  8 
Jar.  733).  And  it  would  appear  that,  upon  such  cer- 
tificate being  obtained,  the  modon  for  the  commission  is 
as  of  coarse  {ib.) 

An  exception,  it  seems,  will  not  lie  to  the  Master's 
certificate.  If  it  be  granted  upon  insufficient  grounds, 
the  party  should  move  to  set  it  aside  for  irregularity 
'{Bauer  v.  Maule,  9  Jur.  860).  It  would  appear  neces- 
sary to  state  the  place  at  which  the  commission  is  to  be 
execated  {ih,) 

Publication  ofJ}  As  the  time  limited  by  the  recent 
orders  for  passing  publication  is  reckoned  from  the  date 
of  filing  the  repUcation  in  the  cause,  it  is  evident  that 
mch  orders  cannot  apply  to  the  publication  of  evidence 
in  the  Masters'  offices  (see  111  order.  May,  1845);  and, 
in  such  case,  it  is  presumed  that  publication  must  pass 
as  formerly,  namely,  either  by  warrant  or  order. 

If  the  witnesses  have  been  examined  vivd  voce  before 

the  Master,  publication  is  passed  by  a  warrant  granted 

by  the  Master  for  that  purpose  {Handley  v.  Billinge,  1 

&U.  511).    If  the  examination  is  taken  by  commission, 

a 
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or  before  the  examiner,  publication  passes  eitber  by  con- 
sent of  the  parties,  or  by  order  of  the  Court  {ibid,), 
which  is  obtained  by  motion,  upon  notice. 

Further  Evidence.]  By  the  67th  order,  1828,  it  is 
ordered,  that  the  Master  shall  not  receive  further  evi- 
dence as  to  any  matter  depending  beibre  him  after  iiaii- 
ing  the  warrant  on  preparing  his  report.  Where  a  nut- 
ter^ however,  is  referred  back  to  the  Master,  he  is  at 
liberty,  without  special  order,  to  receive  further  evidence 
thereon  (CottreU  v.  Watkim,  1  Beay.  366). 


Section  4. 
interrogatories. 


When  neeeeaary,']  If,  upon  accounts  being  broo^ 
into  the  Master's  Office,  they  are  thought  insuffident, 
or  any  of  the  parties  are  dissatisfied  therewith,  they  nty 
examine  the  accounting  party  upon  interrf^toriesasthe 
Master  shall  direct  (61  order,  1828).  The  Master  is 
also  at  liberty  to  examine  any  creditor  or  other  person 
coming  in  to  claim  before  him,  either  upon  written  in- 
terrogatories or  vivd  voce,  or  in  both  modes,  as  the  oi- 
ture  of  the  case  may  appear  to  him  to  require;  the 
evidence  upon  such  examination  being  taken  down  at 
the  time  by  the  Master,  or  by  the  Master's  clerk  in  his 
presence,  and  preserved,  in  order  that  the  same  may  be 
used  by  the  Court  if  necessary  (72  id.). 

The  plaintiff,  as  well  as  any  of  the  defendants,  may 
be  examined  upon  interrogatories,  the  party  examined 
not  being  regarded  as  a  witness. 

How  prepared.']  The  interrogatories  are  uwaUjf  pre- 
pared by  the  solicitor,  and  afterwards  settled  by  tke 
Master.  They  do  not  require  counsel's  signature;  wn- 
ther  vnU  any  fee  be  allowed  to  counsel,  in  generek  A 
settling  them.    A  copy  <^  the  interrogatories,  <m  (k^ft 
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pt^per,  is  afterwards  left  at  ike  Master's  Office^  and 
warrants  "  on  leaving  "  and  '<  to  settle  "  must  be  taken 
oat  and  served  in  the  usual  way.  These  warrants  may 
he  underwritten^  '<  on  leaving  drttft  interrogatories  for 
ike  examination  of  the  defendant  A.  B"  and  the  other 
will  be  **  to  settle"  ^c.  All  parties  interested  are  al- 
lowed to  take  copies  of  the  interrogatories,  and  to  attend 
Ae  warrant  to  settle. 

On  the  retom  of  the  warrant  to  settle,  the  parties 
aiiend  either  before  the  Master  or  his  chief  clerk,  by 
wham  the  interrogatories  will  be  settled;  after  which 
they  are  engrossed  on  parchment  in  the  Master's  Ofice, 
and  signed  by  the  Master,  who  also  gives  a  certificate 
of  their  aUowaneey  which  must  be  fled  at  the  Report 
Qjfiee.  The  engrossment  of  the  interrogatories  is  after^ 
wards  taken  from  the  Master's  Office  by  the  party  to 
he  examined. 

Fmrtker  Interrogatories^  If  necessary,  further  inter- 
ngatories  may  he  exhihited  for  the  examination  of  a 
pNTty  already  examined,  and  for  which  purpose  no  order 
u  required  {Siddon  t.  Foster,  1  S.  &  S.  335). 

Bxe^ions  toJ\  1£  any  of  the  parties  are  dissatisfied 
with  the  allowance  or  disallowance  of  any  of  the  inter- 
togatories,  they  may  except  to  the  Master's  certificate 
(Ckennell  y.  Martin,  4  Sim.  340;  Thompson  y.  Cooper, 
SJnr.  164). 


Section  5. 

examination. 

The  examination  of  a  party  to  interrogatories  may  he 
eonsidered  somewhat  similar  to  the  answer  of  a  defend- 
ant to  a  bill.  It  is  generally  drawn  and  also  signed  by 
counsel,  although  this  is  not  strictly  necessary  (Bonus 
y.  Flaek,  18  Ves.  286). 

Haw  prepared,  ^c]    Haying  obtained  the  interroga- 
Q  2 
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tones  from  the  Master's  Office,  ike  soUeiiar  eiiier  {lyi 
the  Mme  before  counsel  as  instructions^  orpnjtmt  4i 
examination  himself;  n^fter  which  it  is  en^nssedm 
parchment,  and  should  be  read  over,  and  must  dso^h 
signed  and  sworn  to  by  the  examinant.  If  the  €imhn> 
nant  resides  in  or  near  London,  the  examinatum  ms§ 
either  be  sworn  at  the  public  office,  or  before  theMmHtlt 
to  whom  the  cause  stands  referred ;  after  which,  it*M 
left  at  the  Master's  office,  and  a  warrant  *^  on  lewri^r 
should  be  taken  out  and  served. 

•\ 

By  Comndssion,"]  If  the  party  to  he  examined  reaidn 
twenty  miles  from  London,  he  is  entitled  to  a  comiDi- 
sion  to  take  his  examination,  an  order  for  which  majbe 
obtained  either  npon  petition  or  motion.  For  this  pur- 
posCy  a  certificate  of  the  necessity  for  the  commistm 
must  be  obtained  from  the  Master,  which  is  filed  aiik 
Report  Office,  and  an  office  copy  obtained.  Give  tUh 
together  with  a  hand-brief,  to  counsel,  and  the  ordermiU 
be  granted  as  of  course.  The  opposite  party  is  enOM 
to  join  in  this  commission,  for  which  purpose  he  shoM 
be  called  on  to  hand  in  commissioners'  names,  and  Un 
commission  is  thereupon  sealed  and  executed  in  a  simUsf 
manner  as  a  commission  to  take  an  answer  (see  Fern, 
p.  55,  Appendix), 

If  the  examination  is  taken  in  London,  the  Master*! 
clerk  will  procure  a  copy  thereof  for  the  party  exhibit- 
ing the  interrogatories.  If  taken  by  commission,  the 
copy  is  prepared  by  the  Clerk  of  the  Records  aad 
Writs. 

Reference  for  Insufficiency,  ^c]  If  the  examinatum 
is  either  scandalous,  impertinent,  or  insufficient,  it  may 
be  referred  to  the  Master  to  examine  into  such  matter, 
upon  a  warrant  to  be  taken  out  before  him,  no  order  of 
reference  being  required,  and  the  Master  is  authoristd 
to  expunge  any  such  matter  which  he  shall  find  to  be 
scandalous  or  impertinent  (73  order,  1828).  The  Mas- 
ter, in  deciding  on  the  sufficiency  or  insufficienqr  «f 
Any  examination,  shaSltake  \q\.o  ^om\\^'ra.Nlv^\SL\k<^  Tele- 
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^macy  or  materiality  of  the  statement  or  question  referred 

jui  proceeding  under  these  orders,  a  warrant  is  taken 
0kt,  and  at  the  same  time  it  is  %isual  to  leave  written 
ollfeetians,  pointing  out  the  parts  in  which  the  examina- 
1km  is  either  insufficient  or  impertinent.  Upon  the 
Mmiet^s  decision  either  for  or  against  the  ohfections,  his 
'terHfieate  thereof  is  qbtained;  upon  which  the  party 
nteMeding  moves  for  his  costs,  which  may  be  done  either 
by  motion  or  petition  as  of  course. 

Exceptions  may  be  taken  to  a  Master's  report  either 
of  insufficiency  or  impertinence  of  an  examination  (Pur- 
eM  ▼.  M'Namaraj  12  Yes.  166;  Chalk  y.  Thompson, 
4  Sim.  350). 

Haw  enforced.]  As  soon  as  the  certificate  of  the 
allowance  of  the  interrogatories  has  been  filed,  the  party 
exhibiting  them  is  at  liberty  to  call  upon  the  examinant 
to  bring  in  his  examination.  For  this  purpose  a  warrant 
JB^  taken  out  and  served  in  the  usual  way,  which  may  be 
mtderwritten,  *'  At  which  time  the  (defendant  A.  B.)  is 
to  bring  in  his  examination  to  the  interrogatories  allowed 
ky  the  Master.*'  Upon  the  Master  being  attetided 
thereon,  he  vnll  fix  a  time  for  the  party  to  bring  in  his 
examination;  after  which,  if  he  neglects  to  do  so,  or  does 
n^  obtain  further  time  for  that  purpose,  the  Master's 
&trtifieate  of  the  examinant' s  default  should  be  obtained, 
'Md  upon  motion  as  of  course,  an  order  nisi  will  be 
granted  for  him  to  put  in  his  examination  within  four 
days,  or  in  default,  that  a  serjeant-at-arms  may  go 
against  him.  The  Master's  certificate  should  be  dated 
the  same  day  the  motion  is  made,  and  if  dated  before  it 
will  be  irregular  {Carleton  v.  Smith,  14  Ves.  181). 

Hamng  obtained  the  order,  a  copy  thereof  should 
be  served  upon  the  party,  and  if,  at  the  expiration  of 
the  four  days,  the  examination  is  not  put  in,  upon  a 
certificate  thereof  and  an  affidavit  of  service,  the  order 
may  be  made  absolute  upon  a  motion  as  of  course. 
These  four  days  are  reckoned  exclusive  of  the  day  of 
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serving  the  order  and  of  making  the  motion,  so  tbat  fonx 
clear  days  should  elapse.  The  motion  may  he  made  any 
day  in  or  out  of  term.  The  four-day  order  does  not 
require  to  he  served  personally,  and  service  upon  tbe 
sohcitor  of  the  party  appears  sufficient  (J7o6fon  v.  Skit- 
VH)od,  6  Beav.  63). 

The  order  is  drawn  up  in  the  usual  manner,  md  ii 
afterwards  handed  over  to  the  serjeant-at-arms  with  the 
necessary  instructions,  and  upon  his  apprehending  tiie 
defendant,  he  will  he  hrought  into  Conr^  and  the  phin- 
tiff  thereupon  moves  that  he  may  he  turned  over  to  the 
Queen's  prison;  after  which,  if  the  party  still  oontinw 
in  contempt,  the  plaintiff  may  move  for  a  sequestration. 

If  the  serjeant-at-arms  returns  non  est  inventus,  the 
plaintiff  moves  for  a  sequestration.  If  he  finds  the 
defendant  in  custody,  he  lodges  a  detainer  against  hnn; 
and  upon  his  return,  the  plaintiff  moves  for  a  habem 
corptu,  and  upon  the  defendant  heing  brought  into 
Court,  the  plaintiff  applies  to  have  him  handed  over  to 
the  Queen*s  prison,  and  afterwards  for  a  sequestration. 

If  the  defendant  is  a  peer  or  member  of  parliament, 
instead  of  applying  for  the  four-day  order,  the  plaintiff 
moves,  on  the  Master's  certificate,  for  an  order  nisi  for 
a  sequestration.  A  copy  of  the  order  is  served  on  the 
defendant,  and  if  the  examination  is  not  put  in  within 
eight  days  after  service  upon  the  Master's  certificate 
of  default  and  an  affidavit  of  service,  the  order  is  made 
absolute. 

If  a  defendant  puts  in  his  examination  vnthin  the 
four  days  limited  by  the  order  nisi  for  the  serjeant-at- 
arms,  he  is  not  considered  in  contempt,  nor  is  he  liable 
to  any  costs. 

If  the  defendant  is  taken  by  the  serjeant-at-arms,  he 
may,  upon  putting  in  his  examination,  and  payment  or 
tender  of  his  costs  of  contempt,  obtain  an  order,  upon 
petition  or  motion,  as  of  course,  for  his  discharge, 
without  waiting  until  his  examination  has  been  consi- 
lered  sufficient. 
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e  of  J]  The  maimer  in  ^hich  the  Master  informs 
t  of  the  result  of  his  inquiries,  as  to  the  matters 
to  him,  is  either  by  a  certificate  or  report, 
ificate  is  a  mere  notification  of  a  particular  fact; 

Sapers  have  been  deposited,  or  that  a  pleading 
ous  or  impertinent;  and  these  are  so  much  a 
f  course,  that  they  are  delivered  out  and  signed 
faster  without  requiring  the  opposite  party  to 
>  settle  them. 

ort  is  a  statement  of  the  Master's  findings  and 

upon  the  matters  referred  to  him  for  inquiry 

.ecree;  and,  generally,  each  inquiry  is  answered 

rts  are  either  general  or  separate.  A  general 
s  of  all  the  matters  referred  to  the  Master  by  the 
r  order.  A  separate  report  is  of  some  special 
which  it  is  material  for  the  parties  to  have 
.  at  once,  without  waiting  until  the  Master  shall 
is  general  report.  The  Master  is  at  liberty, 
e  appUcation  of  any  party  interested,  to  make  a 
report  or  reports  4om  time  to  time  as  to  him 
em  expedient;  the  costs  of  such  separate  re- 
be  in  the  discretion  of  the  court  (70  order, 

B  reports  made  by  the  Masters  of  the  Court,  no 
any  state  of  facts,  charge,  affidavit,  deposition, 
tion,  or  answer,  brought  in  or  used  before  them, 
ure,  to  be  stated  or  recited.  But  such  state  of 
large,  or  affidavit,  deposition,  examination,  or 
is  to  be  identified,  specified,  and  referred  to,  so 
brm  the  Court  what  state  of  facts,  charge,  affi- 
position,  examination,  or  answer,  were  so  brought 
5d  (48  order,  Aug.  1841).  The  object  of  this 
to  prevent  the  unnecessary  repetition  of  such 
its  in  the  Master's  report,  which  merely  tended 
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to  load  the  suitor  with  expense:  therefore,  where  the 
Master,  haying  examined  witnesses,  stated  their  deposi- 
tions in  his  report,  together  with  his  finding,  Sir  J. 
Wigram,  V.  C,  said,  "  What  the  Court  wants,  is  fte 
Master's  conclusions  firom  the  evidenoe,  and  a  refeRntie 
to  or  description  of  the  evidence,  so  that  the  Court  M} 
know  what  the  evidence  was,  and  judge  whether  ffie 
Master's  conclusion  was  home  out  by  that  evidence  & 
not"  {Meux  v.  Bell,  1  Hare,  91). 

How  prepared."]  Am  toon  as  the  plaintiffs  or  the  ptartj^ 
proaecutinff  the  decree,  is  satisfied  that  all  the  ofxxMl^ 
and  inquiries  directed  by  the  decree,  or  such  of  them  as  ire 
intended  to  be  prosecuted,  have  been  taken  and  answini, 
he  takes  out  and  serves  a  warrant,  in  the  usual  way,  ^ 
shew  cause  why  the  Master  should  not  issue  a  warrwd 
on  preparing  his  draft  report.*'  The  object  of  this  WW- 
rant  is  to  give  notice  to  the  parties  to  perfect  their  efi- 
dence;  and  if  any  party  has  further  evidence  to  addoc^ 
he  should  attend  at  the  return  of  the  warrant  and  show 
cause  against  it;  for  after  the  warrant  on  preparing  the 
report  has  issued,  the  parties  are  precluded  from  offering 
further  evidence  (67  order,  1828).  If  the  Master  ii 
satisfied  with  the  cause  shown,  he  grants  such  further 
time  as  he  deems  necessary. 

If  no  cause  be  shewn  at  the  return  of  the  warrmU, 
the  Master  prepares  his  draft  report,  after  which,  « 
warrant  is  taken  out  and  served  on  all  parties,  "  On 
preparing  draft  report."  This  warrant  is  not  attend' 
able,  but  is  merely  intended  as  notice  to  the  partiei  t$ 
take  office  copies  of  the  report,  which  may  be  obtaxmi) 
upon  bespeaking  them  of  the  Master^s  clerk,  the  ehargi 
for  which  is  Ad.  per  folio.  If  a  party  is  merely  intff- 
ested  in  a  portion  of  the  report,  he  is  only  entitled  to 
take  a  copy  of  so  much  thereof  as  relates  to  his  interest 
Creditors  bringing  in  charges  and  claims,  but  who  are 
not  parties  to  the  suit,  do  not  usually  take  copies  of  the 
report. 
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Haw  settled,"]  Haowg  obtained  a  copy  of  the  report, 
.9^  warrant  i$  afterwards  taken  out  and  served,  "  To 
^jktle  the  Masters  draft  reports  At  the  return  of  this 
warranty  the  parties  attend,  and  the  Master  or  his  clerk 
wOlgo  through  the  report,  and  after  hearing  any  of  the 
portiei  objections  or  suggestions,  it  will  be  settled  by 
kiwu  It  is  not  usual  for  creditors  or  claimants,  not 
parties  to  the  suit,  to  attend  to  settle  the  report;  but 
they  should  see  that  their  claims  are  included  in  the 
sdiedule. 

When  the  report  has  been  settled,  a  warrant  must  be 
taken  out  and  served,  *'  To  sign  the  Master's  report.'^ 
lliis  warrant  is  made  returnable  in  four  days  after  ser- 
vice^ exdusiye  of  the  day  of  service  and  inclusive  of  the 
last  day,  unless  such  last  day  expire  on  a  Sunday  (see 
orders  11,  13,  May,  1845).  It  is  not  an  attendable 
warrant,  the  object  of  it  being  merely  to  give  the  other 
parties  notice,  in  order  that  they  may  bring  in  their 
objections,  if  they  have  any,  as  after  the  return  of  the 
warrant  they  are  precluded  from  doing  so. 

How  filedJ]  After  the  report  has  been  signed  by 
the  Master,  it  must  be  taken  to  the  Report  Office  and 
fled,  and  an  office  copy  obtained.  All  reports,  as  well 
as  certificates,  must  be  filed  before  they  can  be  acted 
upon  by  the  court ;  and  a  proceeding,  grounded  on  a 
Master's  report,  if  taken  before  the  report  is  filed,  is 
irregular  (^Harris  v.  Cotter,  1  M.  &  K.  570). 

How  confirmed.']  The  report  having  been  filed  and 
an  office  copy  obtained,  if  the  parties  are  satisfied  there- 
with, the  next  step  to  be  taken  is  to  confirm  it,  if  neces- 
sary, but  which  is  not  always  the  case. 

All  certificates,  as  well  as  all  reports  of  mere  calcula- 
tion and  matters  of  opinion,  not  requiring  any  further 
order  to  give  effect  to  them,  need  not  be  confirmed.  But 
reports,  whether  made  pursuant  to  a  decree  or  order,  in- 
volving a  question  of  law  or  fact  upon  which  the  court 
may  have  to  decide,  as  well  as  the  report  allowing  the 
a3 
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highest  bidder  to  be  the  purchaser,  must  be  confirmed 
b  J  orders  nisi  and  absolute.  Reports  as  to  the  appdnt* 
ment  of  guardian  and  allowance  of  maintenance,  and  Ik 
general  management  of  an  infant's  estate,  as  to  the 
granting  leases,  and  purchasing  estates,  and  canyiog 
contracts  into  effect,  are  nsuallj  confirmed  by  the  pefr 
tion  praying  further  directions. 

The  order  nm  for  confirming  a  report  may  be  obton- 
ed  upon  petition  as  well  as  by  motion,  and  senrice  thereof 
upon  the  solicitor  of  any  party  is  to  be  deemed  good 
service  upon  such  party  (21  order,  1828).  Ifohtmnd 
on  petition,  prepare  a  petition  (see  /orm,  p.  9,  Appei^ 
dix)j  and  take  it  to  the  secretary  at  the  RoUs^  10^  M 
draw  up  and  enter  the  order.  "Pay  him  7s,  CopSm  tf 
the  order  must  then  be  served  upon  the  solicitors  of  tk 
opposite  parties. 

If  no  cause  he  shewn  within  eight  days  after  service  €f 
the  order  nisi,  exclusive  of  the  day  of  service  (11  oritfy 
May,  1845),  the  party  is  entitled  to  move,  as  ofcowm, 
upon  an  affidavit  of  service,  and  on  production  of  a  cer- 
tificate of  no  cause  shewn,  to  make  the  order  absolute. 
This  certificate  is  obtained  from  the  Clerk  of  the  Excej^ 
tions  at  the  Registrar's  Office,  and  should  be  dated  At 
same  day  on  which  the  motion  is  made.  The  application 
can  only  be  by  motion,  which  may  be  made  any  day  in 
or  out  of  Term.  The  order  absolute  does  not  require  to 
be  served. 

If  the  plaintiff,  or  party  taking  the  report,  neglects  to 
confirm  it,  it  is  competent  in  any  party  to  the  suit  to  do 
so;  but,  in  such  case,  he  should  give  notice  of  his  in- 
tention to  do  so,  unless  the  plaintiff  confirm  it  within  a 
given  time.  If  the  plaintifT,  after  obtaining  the  order 
nisi,  does  not  proceed  to  make  it  absolute,  the  defendant 
may  move  to  confirm  the  report;  and  for  that  purpose 
the  certificate  of  no  cause  shewn  will  be  ordered  to  be 
entered  on  his  office  copy  of  the  order  nwi  {Roberts  y. 
Williams,  2  Hare,  151;  12  Law  J.,  N.  S.,  255). 

If  none  of  the  parties  intend  to  except  to  the  report, 
and  are  all  willing  and  competent  to  consent  to  confirm 
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h,  they  are  at  liberty  to  do  so;  in  which  case,  an  order 
•bsolate  may  be  obtained  npon  petition  to  the  Master  of 
the  Rolls,  the  other  parties  consenting. 

When  the  bill  is  taken  pro  confesso  for  want  of  de- 
fendant's appearance,  the  report  may  be  confirmed 
abiolntely^  in  the  first  instance,  there  being  no  one  on 
whom  service  can  be  efiPected. 

OhjecHons  toJ]  If  any  party  is  dissatisfied  with  the 
Master's  report,  he  must,  before  he  can  file  exceptions 
thereto,  submit  the  points  to  the  considei^tion  of  the 
Master^  by  leaving  objections  to  the  draft  report.  The 
object  of  requiring  objections  to  be  carried  in  prior  to 
eiceptions  being  taken,  is  that  the  Master  may  have  an 
opportunity  of  reconsidering  his  opinion. 

As  a  general  rule,  the  objections  should  be  carried  in 
before  the  return  of  the  warrant  to  sign  the  report;  but 
if  carried  in  at  any  time  before  the  report  is  actually 
signed,  although  the  time  for  the  return  of  the  warrant 
has  expired,  it  is  sufficient  {Bazalgette  v.  Kirlew,  12 
Law  J.,  N.  S.,  435).  Under  special  circumstances,  the 
Master  will  allow  further  time  for  bringing  in  the  ob- 
jections, upon  a  warrant  being  taken  out  for  such  pur- 
pose. 

.  The  objections  are  usually  drawn  by  counsel^  and  are 
afterwards  copied,  either  on  draft  or  brief  paper,  and 
left  at  the  Master* s  Office,  A  warrant  "  on  leaving  " 
is  then  taken  out  and  served  on  all  parties  interested  in 
ike  report;  and  at  the  return  thereof  a  warrant  "  to 
proceed**  is  taken  out  and  served;  at  the  return  of 
which,  the  parties  attend  before  the  Master,  and  the 
ejections  are  argued^  and  either  allowed  or  disallowed. 
J^f  allowed,  a  warrant  is  taken  out  to  alter  the  report 
accordingly  ;  after  which,  another  warrant  **  to  sign  '* 
must  be  taken  out  and  served.  If  the  objections  are 
disallowed,  the  Master  signs  the  report. 

Where  the  draft  report  is  altered  upon  objections  car- 
ried in  after  the  warrant  to  sign,  new  objections  may 
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afterwards  be  carried  in,  and  exceptions  founded  dnnon 
are  irregular  {BiehartUon  v.  Horttm,  5  Bear.  87). 

Exceptions  to. 

If  any  party  is  dissatisfied  with  the  Master^s  rej^ 
he  either  files  exceptions  thereto,  or  presents  a  petitioa 
for  the  Master  to  review  his  report ;  or  in  some  few 
cases  the  question  is  raised  when  the  cause  is  bron^ 
before  the  court  on  further  directions.  The  mode  of 
proceeding  depends  upon  the  nature  of  the  report. 

When  neceMary."]  Reports  made  pursuant  to  t 
decree,  or  decretal  or  interlocutory  order,  involving  a 
question  of  law  or  fact  upon  which  the  court  may  be 
called  upon  to  give  a  legiu  decision,  must  be  objected 
to  by  exceptions.  Thus  all  reports  requiring  to  be  con- 
firmed by  orders  nisi  and  absolute  (except  the  report 
allowing  the  highest  bidder  to  be  the  purchaser),  as  alio 
all  certificates  of  sufficiency  or  insufficiency,  scandal  or 
impertinence  of  a  pleading,  or  of  the  allowance  of  inter- 
rogatories, and  the  report  approving  a  conveyance,  must 
be  objected  to  by  exceptions. 

If  the  report  does  not  involve  a  question  of  law  or 
fact,  nor  relate  to  pleadings,  nor  to  the  approval  of  a 
conveyance,  and  the  ground  of  objection  does  not  ap- 
pear on  the  face  thereof,  the  proper  mode  is  for  the 
party  to  present  a  petition  for  the  Master  to  i^view  lus 
report.  Thus,  exceptions  cannot  be  taken  to  a  report 
appointing  a  receiver  (Creuze  v.  Bishop  of  London, 
2  Bro.  C.  C.  253),  or  a  consignee,  or  new  trustees 
(Attorney-General  v.  Dyson,  2  S.  &  S.  528);  nor  to 
a  report  of  a  receiver's  account  (Shewell  v.  Jones, 
2  S.  &  S.  170),  or  of  costs  only.  The  petition  is  pre- 
sented and  heard  in  the  same  manner  as  any  other  cause 
petition. 

If  the  ground  of  objection  appears  on  the  face  of  the 
report,  the  party  may  raise  the  objection  on  the  hearing 
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of  the  petition  to  confirm  the  report  and  for  consequeDtial 
directions  {Brodie  v.  Barry,  1  J.  &  W.  470). 

By  whom  taken.']  Any  party  to  the  suit,  if  dissatis- 
fied with  the  report,  is  at  liberty  to  file  exceptions. 
Ilcraons  affected  by  the  report,  but  who  are  not  parties 
to  the  suity  must  obtain  an  order,  on  petition  or  motion, 
Si  of  course,  before  they  are  entitled  to  file  exceptions. 
{Taylor  v.  lyEgville,  7  Sim.  445).  A  party,  although 
in  oontempty  is  not  precluded  from  excepting  to  a 
Master's  report  {Morrison  v,  Morrison,  9  Jur.  103). 

When  to  be  taken."]  Exceptions  may  be  taken  imme- 
diately the  Master's  report  has  been  filed,  but  not  before. 
They  must  be  taken  before  the  order  nisi  to  confirm  the 
r^ort  has  been  made  absolute;  and  to  prevent  the 
r^ort  being  confirmed,  the  exceptions  must  not  only  be 
filed,  but  the  order  to  set  them  down  must  be  obtained 
and  served  {Mole  v.  Smith,  1  J.  &  W.  670). 

How  prepared.]  Where  the  exceptions  are  taken 
after  objections  have  been  carried  in  to  the  Master's 
office,  the  exceptions  should  follow,  in  form  as  well  as  in 
snbstance,  the  objections  so  carried  in  (Ballard  y.  White, 
2  Hare,  158;  7  Jur.  506).  The  exceptions  are  generally 
drawn  or  settled,  and  must  also  be  signed  by  counsel; 
after  which  they  are  engrossed  on  brief  paper.  They 
are  then  filed  with  the  clerk  of  the  exceptions,  at  the 
Ueport  Office,  with  a  deposit  of  £10;  and  from  whom  a 
certificate  of  such  deposit  is  received,  and  which  the 
court  afterwards  orders  to  be  disposed  of  when  the  ex- 
ceptions are  heard  (41  order,  1828). 

Having  filed  the  exceptions,  the  party  excepting  must 
afterwards  obtain  an  order,  on  petition,  to  set  them  down 
for  argument.  Drato  up  a  petition  {see  form,  p.  10, 
Appendioe),  and  leave  it,  together  with  a  certificate  of 
the  deposit,  with  the  secretary  of  the  judge  to  whom  it 
is  addressed.     Pay  him  10*.    A  copy  of  the  decree,  of 
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the  Master**  report,  and  of  the  exceptions,  on  brief pefiTi 
must  at  the  same  time  be  left  with  the  secretary  Jhr  tte 
Judge* s  perusal,  with  which  you  pay  5«. 

Having  obtained  and  entered  the  order  in  the  wsd 
way,  copies  thereof  must  be  served  on  the  solicitors  ofHu 
opposite  parties,  at  the  same  time  shewing  the  origkiud; 
after  which,  the  exceptions  may  be  set  down  with  He 
Registrar  for  hearing,  for  which  you  pay  Is.  The  time 
for  setting  down  the  exceptions  is  generally  within  fisir 
days  from  the  date  of  the  order. 

If  the  exceptions  are  of  a  nature  not  to  require  a 
reference  hack  to  the  Master  to  review  his  report,  it  ii 
usual  for  the  plaintiff,  on  being  served  with  the  order 
setting  down  the  exceptions,  to  apply  to  have  the  ctme 
set  down  on  further  directions,  and  for  the  ezceptuM 
and  further  directions  to  come  on  to  be  heard  together; 
an  order  for  which  purpose  may  be  obtained  upon  p^ 
tition  as  of  course. 

Brief  on."]  A  brief  of  the  order  or  decree  and  Mat- 
ter's report,  and  of  the  exceptions,  with  such  observa- 
tions as  may  be  thought  necessary,  must  afterwards  k 
prepared  and  delivered  to  counsel.  In  preparing  the 
brief,  so  much  only  of  the  order  and  report  as  the  excep- 
turns  relate  to  should  be  given;  but  if  the  whole  report 
is  excepted  to,  and  the  exceptions  are  not  heard  with  the 
fhtrther  directions,  the  brief  should  consist  of  the  order- 
ing part  of  the  decree,  the  body  of  the  report,  together 
with  a  copy  of  the  exceptions,  and  such  observations  at 
may  be  thought  requisite.  If  the  exceptions  are  heard 
with  thefhtrther  directions,  tvoo  distinct  briefs  should  be 
given;  in  which  case,  the  brief  on  the  exceptions  will  0011- 
tain  such  observations  as  direct  the  attention  of  counsd 
to  the  points  in  dispute,  with  a  copy  of  the  exceptions, 
and  the  brief  on  further  directions  mil  contain  the 
ordering  part  of  the  decree  and  the  body  of  the  report. 

How  heard."]    The  exceptions  having  been  set  down 
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ted  the  order  serred,  tbey  are  afterwards  heard  in  their 
tttoper  turn,  before  the  «fudge  to  whose  court  the  cause 
lias  been  attached.  All  persons  interested  in  the  Master's 
Heport  are  entitled  to  be  heard  in  support  of  it,  but  none 
lot  the  excepting  party  can  be  heard  against  it  (Bonser 
T.  Cox,  4  Beav.  379). 

If  the  exceptant  does  not  appear  in  court  to  support 
his  exceptions,  upon  an  affidavit  by  the  opposite  party 
of  having  been  served  with  an  order  to  set  them  down, 
the  exceptions  will  be  overruled.  Where  the  exceptions 
are  overruled,  it  has  the  effect  of  confirming  the  report; 
and  if  the  further  directions  have  been  set  down  to  come 
on  with  the  exceptions,  the  court  proceeds  at  once  to 
hear  the  further  directions.  In  this  case  the  £10  de- 
posit will  be  paid  to  the  adverse  party,  who  will  also  be 
entitled  to  the  further  taxed  costs  of  such  exceptions, 
unless  otherwise  ordered;  but  if  the  exceptant  in  part 
succeed,  the  deposit  will  be  dealt  with  and  costs  paid  as 
the  court  may  direct  (41  order,  1828). 

If  any  of  the  exceptions  are  allowed,  it  will  be  referred 
back  to  the  Master  to  review  his  report.  The  order  is 
drawn  up  and  served,  and  a  copy  is  left  with  the  Master, 
and  the  usual  warrants  are  thereupon  taken  out,  and  the 
matter  proceeded  with  as  previously  directed.  But  if 
the  allowance  of  the  exceptions  does  not  render  it  neces- 
sary for  the  Master  to  review  his  report,  the  cause  may 
proceed  to  be  heard  on  further  directions.  Where  the 
exceptions  are  allowed,  the  only  order  the  exceptant  can 
get  as  to  costs  is  the  return  of  his  deposit,  unless  there 
IS  a  fund  or  an  estate  under  the  control  of  the  court. 
The  deposit  will  be  paid  by  the  registrar  to  the  solicitor, 
upon  production  of  the  order  duly  passed  and  entered, 
and  subject  to  a  deduction  of  5  per  cent. 

Where  one  of  several  defendants  takes  exceptions  to 
the  Master's  report,  he  should  serve  the  other  defend- 
ants with  the  order  to  set  them  down  (Milne  v.  Clegg, 
7  Jur.  367). 

The  plaintiff  having  excepted  to  the  Master's  report. 
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and  set  the  cause  down  to  be  heard  on  the  exceptioBS; 
upon  his  n^lecting  to  appear  at  the  hearmg  and  at  the 
request  of  the  defendant,  the  court  overruled  the  excep- 
tions, and  heard  the  cause  on  further  directions  {Eooka 
Y.Rookes,  7  Jur.  1104). 
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CHAPTER  III. 

?articularProc££din6s  IN  THE  Masters' Offices. 

Section  1. 

accounts. 

Vbev  a  decree  directs  a  general  account  to  be  taken^ 
;  is  incumbent  on  the  accounting  party  to  prove  all  his 
laments;  but  where  the  decree  merely  gives  liberty  to 
orcharge  and  falsify,  the  burden. of  proof  lies  on  the 
arty  having  such  liberty  {Pitt  v.  Cholmondeley^  2  Ves. 
65). 

It  is  competent  to,  though  not  the  course  of  the 
ourt,  to  decide  upon  the  construction  of  a  will  before 
lie  usual  accounts  of  the  testator's  estate  have  been 
iken  {Gaskell  v.  Holmes,  3  Hare,  438;  8  Jur.  396); 
ad  although  this  has  been  done  under  special  circum- 
tances  {Caldecott  v.  Caldecott,  Cr.  &  Phil.  183),  it 
Bems  necessary  that  all  the  persons  entitled  to  take 
nder  the  trusts  of  the  will  should  be  parties  to  the 
idt»  and  competent  to  bind  themselves,  and  that  the 
ersonal  representatives  should  admit  assets  for  all  pur- 
OSes  (Say  v.  Creed,  3  Hare,  455;  8  Jur.  893). 

All  parties  accounting  before  the  Master  are  to  bring 
I  their  accounts  in  the  form  of  debtor  and  creditor  (61 
rder,  1828);  and  such  accounts,  when  passed  and  set- 
ed  by  the  Master,  are  to  be  entered  in  a  book  to  be 
ept  for  that  purpose  in  the  Master's  Office,  as  is  the 
ractice  with  respect  to  receivers*  accounts,  and  with 
roper  indexes,  in  order  to  be  referred  to  as  occasion 
lay  require  (62  id,). 


How  prepared."]   The  account  is  prepared  in  the  form 
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of  an  affidavity  verifying  the  aeeuraey  of  the  kkMn 
therein  referred  to,  and  in  which  are  contained  ike  ib^" 
taiU  of  the  account;  or,  if  more  convenient,  the  aeam  " 
may  he  referred  to  in  the  affidavit  as  an  exhibit.  It  u 
then  sworn  in  the  usual  way;  after  which  it  must  5e(^' 
at  the  Master*s  Office,  and  a  warrant  "  on  leaving*^ » 
taken  out  and  served  on  the  opposite  parties^  who  titt 
copies  thereof 

When  the  account  is  brought  in,  if  any  of  the  other 
parties  are  dissatisfied  with  it,  they  are  at  liberty  to  Or 
amine  the  accounting  party  upon  interrogatories  ai  tin 
Master  shall  direct  (61  order,  1828);  as  to  which  Mf 
ante,  p.  338. 

How  enforced,']  If  a  party  neglects  to  bring  in  Ul 
account  within  the  time  limited  by  the  Master,  he  ii 
proceeded  against  in  the  same  manner  as  a  piurtyiK* 
glecting  to  put  in  his  examination  (ante,  p.  341). 


Charye,'}  If  the  party  prosecuting  the  order  is  i 
fed  tvith  the  account,  he  carries  into  the  Master*  s  Ofite 
a  charge,  which  is  merely  a  transcript  of  the  reeeipti 
admitted  by  the  account,  together  with  any  items  wUk 
which  the  accounting  party  may  be  sought  to  be  chargei. 
Warrants  ^' on  leaving"  and  "to  proceed '*  are  then 
taken  out  and  served  on  all  parties  interested  in  the 
account;  and  on  the  return  thereof,  the  charge  is  eon* 
pared  with  the  affidavit,  and,  if  correct,  is  allowed  wiih' 
out  further  evidence.  If  the  charge  includes  suwisnat 
admitted  in  the  account,  they  must  either  be  substanO' 
ated  by  evidence,  or  by  examination  of  the  accountiis§ 
party.  If  the  account  contains  receipts  of  both  real  mi 
personal  property,  two  separate  charges  are  carried  ». 
All  parties  interested  in  the  account,  are  entitled  to  take 
copies  of,  and  to  attend  the  warrant  to  proceed  on  ^ 
charge.  At  the  return  of  the  warrant  to  proceed  on  the 
charge,  the  Master  usually  fixes  a  time  for  the  account- 
ing party  to  carry  in  his  discharge. 
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Diteharffe.']  When  the  charge  has  been  allowed^  the 
^ter  party  earriee  in  hie  discharge;  which  is  a  transcript 
Wt^pttyments  sworn  to  in  his  affidavit  or  examination. 
Warrants  *'on  leaving"  and  "to  proceed"  are  then 
mien  out  and  served  on  the  opposite  parties;  and  at  the 
whim  thereof y  the  discharge  is  first  examined  with  the 
ffUemi  or  examination  of  the  accounting  party,  who 
Iken  proceeds  to  vouch  his  payments  by  producing  the 
teeipts/br  them,  and  which  should  be  carefully  arranged 
n  ike  order  in  which  they  are  placed  in  the  discharge, 
ik  proceeding  on  the  discharge,  it  is  not  necessary  to  pro- 
htee  receipts  for  sums  under  40s,,  the  oath  of  the  party 
\emg  considered  sufficient  as  to  them.  Upon  each  re- 
ceipt being  produced  to  the  Master,  he  marks  it,  if  the 
Tent  be  allowed,  with  his  initials. 
the  accounting  party  neglects  to  bring  in  his  dis< 
iharge,  alter  the  charge  has  been  allowed^  the  opposite 
Mtrty  may  take  out  a  warrant  calling  upon  him  to  do 
10,  and  if  he  still  neglect  to  bring  in  his  discharge,  the 
llaster  may  proceed  to  make  his  report^  if  in  a  situation 
odo  so. 

Preitminary  Accounts  and  Inquiries.']  In  all  cases 
a  which  it  may  appear  that  certain  preliminary  accounts 
ad  inquiries  must  be  taken  and  made  before  the  rights 
did  interests  of  tbe  parties  to  the  cause  can  be  ascer- 
MQcd,  or  the  questions  therein  arising  can  be  deter- 
iniied,  the  plaintiff  is  to  be  at  liberty,  at  any  time  after 
he  defendants  shall  have  appeared  to  the  bill,  to  move 
tihe  court,  on  notice,  that  such  inquiries  and  accounts 
im^  be  made  and  taken,  and  that  an  order  referring  it 
to  the  Master  to  make  such  inquiries  and  take  such 
lecotmts,  may  thereupon  be  made,  without  prejudice  to 
my  question  in  the  cause,  if  it  shall  appear  to  the  Court, 
that  the  same  will  be  beneficial  to  such  (if  any)  parties 
tf  the  cause  as  may  not  be  competent  to  consent  thereto, 
ind  that  the  same  is  consented  to  by  such  (if  any)  of  the 
[efendants  as,  being  competent  to  consent,  have  not  put 
a  their  answer  to  the  bill,  and  that  the  same  is  con- 
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seated  to  bj*  or  is  proper  to  be  made  upon, teit^lT\<  ^ 
ments  contained  in  the  answers  of  such  (if  nj)it''^l 
defendants  as  haTe  answered  the  bill  (5  oider,9lifM 
1839).  ''^\ 

Under  this  order  it  has  been  determmed,  i^i 
merelj  enables  the  conrt  to  direct  snch  inqmries  nvA 
be  made  prior  to  the  discossion  of  the  qaesti0ak4i 
cause,  but  not  to  prejudice  or  decide  that  qneatioii 
Therefore,  where  a  bUl  was  filed  simply  for  an  a^ 
count,  the  court  would  not,  under  this  order,  diitci 
the  account  to  be  taken  {Lee  v.  Shaw^  10  Sim.  369); 
but  when  the  liability  to  account  was  admitted,  the  ooort 
ordered  preliminary  accounts  to  be  taken,  although  il» 
cause  had  been  set  down  for  hearing  {Strother  r.  M- 
tan,  10  Sim.  288). 

The  court  will  not  direct  preliminary  inqoiriei^  #  . 
less  it  is  plain  that  they  would  be  directed  at  ^  hfll^ 
ing^  and  would  be  binding  on  the  parties  to  the  mK 
{Meinertzhagen  v.  Dams,  10  Sim.  289);  nor  will  Hi 
court  direct  an  inquiry  on  a  subject  proper  for  proof  iff  ■ 
the  cause  {Frost  ▼.  Uamiltany  4  Beav.  33);  nor  whcfi' 
the  necessity  of  the  inquiries  would  depend  upon  a  ert« 
tain  effect  being  given  to  a  will  of  difficult  oonstructian 
{Breeze  v.  Englishy  2  Hare,  118);  nor  where  the  tab- 
stantial  equity  of  the  plaintiff's  bill  is  denied  by  te 
answer  {Belcher  ^r,  Whitmore,  7  Beav.  245).  When 
the  defendant  objected  that  certain  persons  on^t  # 
have  been  made  co-plaintiffs,  preliminary  accounts  iMS 
refused,  as  the  decision  upon  that  question  should  te 
reserved  to  the  hearing  of  the  cause  {Logan  v.  Banm^ 
10  Sim..  604);  and  the  like  where  some  of  the  defesk 
ants,  suggested  to  be  out  of  the  jurisdiction,  had  Ml 
appeared  {Barrett  v.  Buck,  2  Hare,  520).  So,  what 
the  defendants  suggested  by  their  answers  that  die 
plaintiff  ought  to  be  charged  with  wilful  default,  aai 
filed  a  cross  bill  for  such  purpose,  preliminary  aoeovflti 
were  refused  {Wallis  v.  Sarel,  8  Jur.  640).  So,  aa 
inquiry  as  to  who  was  next  of  kin  was  refused,  where 
the  plaintiff  sued  in  his  right  of  next  of  kin,  but  it 
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^^«iied  bj  the  answer  that  he  filled  that  character 
r2*rf«  v.  Lee,  7  Beav.  300). 
^^^bere  prelimmary  inqrairies  had  been  directed,  and 
ll^  sole  plamtiff  di^  before  the  report  and  before  de- 
^  it  waa  held  that  the  defendant  mi^t  file  a  snp- 
%MBtal  bill  to  have  the  benefit  of  such  mqniries 
%Nbi  y.  l7j^oAs^  4  Beav.  246). 


If  

f,  .  Section  2. 

DEBTS. 

Xi  a  suit  for  the  admmistration  of  an  estate,  as  soon 
the  general  advertisement  for  creditors  has  been  in- 
ited,  they  are  at  liberty  to  bring  in  their  claims  before 
>  llboter;  bnt  they  are  not  obhged  to  do  so  until  the 
le  limited  by  the  peremptory  advertisement  has  ex- 
«d;  and  even  if  brought  in  at  any  time  before  the 
nant  on  preparing  the  report  has  issued,  they  cannot 
dgected  to;  but  after  then,  the  creditor  must  apply 
MDidly  to  the  court. 

Bom  proved,']  In  order  to  prove  a  debt  in  the  Mom- 
^^e^ee,  a  charge  ie prepared  by  the  creditor's  solicitor 
^  firm,  p.  67 y  Appendix),  which  should  be  properly 
HiUmd  in  the  cause,  and  should  contain  a  description 
itfe  claimant,  and  whether  a  simple  contract  or  spe* 
itff  creditor ;  it  should  also  state  the  amount  and 
UHr€  of  the  claim,  and  whether  any  security  has  been 
wmg  and  if  interest  is  claimed  it  should  be  so  stated  at 
f,  end  of  the  charge.  If  a  party  claims  under  a  deed 
ntortgage,  judgment,  bond,  bill  of  exchange,  or  other 
tminent,  the  charge  should  contain  a  short  recital 
yeof.  If  the  creditor  is  dead,  the  charge  must  be 
li^t  in  by  his  executor  or  administrator,  and  should 
ite-  his .  death  and  probate  of  his  will  or  letters  of 
nlnistration. 
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The  charge  must  be  supported  by  an  a§ii4imi  mff 
ing  the  allegations  therein  (eee  /ann,  p.  23,  Appeamj^ 
and  containing  at  the  bottom  a  partteiUar  of  the  «wril 
items  of  the  account,  which  are  also  verified. 

A  copy  of  the  charge,  either  on  brief  or  dr^ft  jNgMr, 
together  with  the  original  affidavit,  must  them  be  eamd 
in  to  the  Master* s  Office,  and  warrants  taken  md'm 
leaving  "  and  "  to  proceed,**  which  should  be  servdm 
all  the  parties  interested.  These  warrants  may  he  ^m- 
derwritten,  "  on  leaving  charge  of  A.  B.,  simple  eM- 
tract  (or  specialty)  creditor  of  C.  D.,  and  an  e^fidmH 
in  support  ;'*  and  the  other  warrant  wiU  be,  **  to  prated 
on  churge,**  ^c.  Any  number  of  charges  brought  inly 
one  solicitor  may  be  left  at  the  same  time^  if  ineoipo- 
rated,  and  only  one  warrant  is  necessary. 

As  the  affidavit  in  support  of  the  charge  is»  in  fret, 
merely  a  repetition  of  the  charge  itsdf,  the  Masters  htn^ 
with  a  yiew  of  lessening  the  expenses  of  the  suiC^  det0* 
mined,  in  all  simple  cases,  to  dispense  with  the  neoeMitf 
of  the  charge.  Except  in  special  cases,  therefor^  the 
affidavit  alone  will  be  sufficient. 

At  the  return  of  the  warrant  to  proceed,  the  ehargeu 
proceeded  on  before  the  Master,  the  affidavit  in  supptui 
is  read,  the  documents  referred  to  in  the  charge  shoM 
be  produced,  and  the  Master  either  allows  or  disaSem 
the  charge,  and  marks  the  same  accordingly.  If  the 
charge  is  allowed,  the  solicitor  should  ascertain  that  it 
is  included  in  the  Master's  report;  althou^  he  ii 
neither  allowed  to  take  a  copy  thereof,  nor  to  attend  the 
warrant  to  settle  it. 

In  supporting  charges  in  the  Master's  Office,  the  stiict 
rules  of  evidence  are  frequently  dispensed  with,  and 
bonds,  deeds,  &c.,  are  usually  proved  by  affiidavit;  the 
examination  of  vntnesses  being  only  had  recourse  to  in 
very  contested  cases.  But  if  insisted  on,  the  charp 
must  be  established  by  tlie  same  evidence  as  required  it 
law,  or  to  obtain  a  decree  in  a  creditor's  suit.  In  woA 
case,  the  creditor  may  establish  his  charge  either  by  the 
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examination  of  witnesses  vivd  voce  before  the  Master,  or 
before  the  examiner,  or  under  a  commission,  which  is 
proceeded  with  in  the  usual  way. 

The  executors,  as  well  as  all  parties  interested  in  the 
distribution  of  the  testator's  personal  estate,  are  entitled 
tp  take  copy  of  the  creditors'  charges,  and  to  attend  the 
warrants  to  proceed  thereon. 

After  the  Master  has  made  his  report,  if  a  creditor  is 
desirous  of  proving  his  debt,  he  must  obtain  an  order  for 
that  purpose,  upon  petition,  stating  the  reason  of  his 
not  having  done  so  before,  and  supported  by  an  affi- 
davit; and  the  order,  if  granted,  will  be  upon  payment 
of  costs  of  all  parties. 

CosU  of  promnff.}  By  the  47  order,  26th  August, 
1841,  as  amended  by  the  6  order,  11th  April,  1842, 
it  is  ordered,  ''that  a  creditor  who  has  come  in  and 
astablished  his  debt  before  the  Master,  under  a  decree 
or  order  in  a  suit,  shall  be  entitled  to  the  costs  of  so 
establishing  his  debt;  and  the  sum  to  be  allowed  for 
such  costs  shall  be  fixed  by  the  Master,  without  taxa- 
tion,  at  the  time  the  Master  allows  the  debt  of  such 
creditor,  unless  the  Master  shall  think  that  such  costs 
ought  to  be  taxed  in  the  regular  mode,  in  which  case 
kbe  same  shall  be  so  taxed  by  the  Master,  and  the 
amount  of  such  costs  or  the  sum  allowed  in  respect 
tbereofy  shall  be  added  to  the  debt  so  established." 
Under  this  order,  the  Masters  have  determined,  in  all 
aimple  cases,  to  fix  the  costs  to  be  allowed  for  proving 
a  debt  at  35«. 

IfUereti  on.]  A  creditor  whose  debt  does  not  carry 
interest,  who  shall  come  in  and  establish  the  same  be- 
fore the  Master,  under  a  decree  or  order  in  a  suit,  is 
to  be  entitled  to  interest  upon  his  debt,  at  the  rate 
of  £4  per  cent.,  from  the  date  of  the  decree,  out  of 
any  assets  which  may  remain  after  satisfying  the  costs 
of  the  suit,  the  debts  established,  and  the  interest  of 
such  debts  as  by  law  carry  interest  (46  order,  August, 
1841). 
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Section  3. 


ASSETS. 


\ 


Assets  are  divided  into  legal  and  eqiiitaUs. 
assets  are  sach  as  are  recoverable  at  law. 
assets  are  such  as  can  only  be  recovered  in  equity. 

How  adminisiered.']  In  the  adminiatrmtion  of  tt|i(|^ 
those  which  are  legal  are  paid  to  the  creditors  arpwHig 
to  their  legal  priorities;  those  which  are  eqoitiUMR 
divided  among  all  the  creditors  equally,  aodwidiiS 
regard  to  legid  priority  (Solley  v.  Gower^  2  Yem.  H);  | 
and  if  insufficient  to  pay  all  the  creditors,  eadi  aedilv  j 
abates  equally.  ^.^     < 

The  order  observed  in  the  application  of  asseta  to  de 
payment  of  debts  is, — Ist,  The  personal  estate  not  spsr 
dfically  bequeathed  or  exempted;  2nd,  Estates  ofr 
pressly  devised  for  the  payment  of  debts;  Srd,  De- 
scended estates;  4th,  Land  charged  with  the  payment 
of  debts;  and,  lastly.  Estates  devised. 

Priority  of  Debts.']  The  order  observed  in  the 
priority  of  creditors'  claims  is, — 1st,  Such  as  have  been 
a  lien  on  the  property,  or  hold  it  in  mortgage;  2nd, 
Claims  due  to  the  executor  or  administrator,  they  being 
allowed  to  retain  all  debts  due  to  them  from  the  de- 
ceased; 3rd,  Funeral  expenses  of  the  deceased;  4th, 
The  expenses  of  obtaining  the  probate  or  letters  of 
administration;  5th,  The  costs  incurred  by  the  cre- 
ditor instituting  the  suit  for  the  administration  of  assets; 
6th,  The  debts,  which,  if  the  assets  are  legal,  are  paid 
according  to  their  legal  priority,  as  follows: — 

1st,  Debts  due  to  the  crown  by  record  or  specialty; 
2nd,  Judgments,  decrees,  recognisances,  and  statutes; 
3rd,  Debts  by  special  contract,  as  on  bonds  and  other 
instruments  under  seal;  and,  lastly.  Debts  on  simple 
contract,  as  on  bills  or  notes,  and  verbal  promises,  or 
such  as  are  impUed.  \>y  \a^,  «.\i^  oi  n«Va&\i  those  due  to 
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tlie  crown  are  to  be  first  satisfied^  senrants'  and  labourers* 
wages  being  also  entitled  to  preference. 

Wken  Marshalled,']  Wbere  a  creditor  has  two  ftinds 
liaUe  to  his  debt,  he  shall  not  by  his  option  disappoint 
iiudiir  having  only  one;  but  tne  court  will,  in  such 
itmtt  order  the  assets  to  be  marshalled. 

llie  assets  will  be  ordered  to  be  marshalled  at  any 
period  of  the  suit,  although  the  bill  may  not  be  framed 
Wth  fliat  yiewy  if  it  appears  that  simple  contract  cre- 
Sbrs  would  be  otherwise  depriyed  of  ueir  debts  by  the 
JijIiiijaTtj  creditors  going  against  the  personal  estate 
^KM»  y.  Onpier,  12  Ves.  413). 

Where  a  Blaster  makes  a  separate  report  of  debts  or 
lt(nrifin,  there  the  Master  is  to  be  at  liberty  to  make 
sndi  certificate  as  he  thinks  fit  with  respect  to  the  state 
tf  die  assets;  and  eyery  person  interested  is  thereupon 
-Id'  be  at  Hber^  to  apply  to  the  court  as  he  shall  be 
"       "  (71  order,  1828). 


PART   IV. 

PARTICULAR  PARTIES  IN  A  SUIT. 

CHAPTER  I. 
Section  1. 

INFANTS. 

Full  age  in  male  or  female  is  twenty-one  years,  ivUdi 
age  is  completed  on  the  day  preceding  the  annivenuy 
of  a  person's  birth;  who,  tul  that  time,  is  an  in&ni 
and  so  styled  in  law  (1  Black.  Com.  463). 

Infants  have  various  privileges  and  disabilities  attached 
to  them,  all  of  which  are  intended  for  their  b^iefit  and 
protection. 

As  we  have  already  seen,  an  infant  is  incapable  eitte 
of  instituting  or  defending  a  suit  in  Chancery.  This 
incapacity  arises  from  his  supposed  want  of  discretkm, 
as  well  as  his  legal  inability  to  bind  himself  and  to  make 
himself  Uable  to  costs  of  suit. 

As  Plaintiffs,']  If  an  infant,  therefore,  is  desirous  of 
instituting  proceedings,  he  must  do  so  in  the  name  of 
an  adult,  who  is  in  such  case  called  his  ''procheinami," 
or  "  next  friend."  The  person  chosen  is  usually  the 
infant's  nearest  relation;  but,  if  such  relation  declines 
giving  the  required  protection,  the  court  will  aUow 
any  other  person  to  institute  the  suit  on  the  infant's 
behalf. 

The  court  will  not  remove  a  next  friend  merely  be- 
cause he  is  nearly  related  to,  or  connected  with,  the  de- 
fendant; but  it  must  see  that  there  is  a  probability  that 
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fhe  infant's  interest  will  be  prejudiced  if  the  next  friend 
^    allowed   to   remain  {Bedwin  v.  Jsprey,    11   Sim. 

€^  a  motion  to  substitute  a  new  next  friend,  the 
ooort  must  be  satisfied  by  affidavit  of  the  circum- 
ttances  and  respectability  of  the  party  proposed  to  be 
substituted,  although  all  the  other  parties  to  the  cause 
consent  to  the  substitution  (Harrison  t.  Harrison,  5 
Beav.  130). 

Where  the  next  friend  dies,  the  proper  order  for  the 
defendant  to  obtain  is,  not  that  the  infant  may  appoint 
t  new  next  friend  within  a  given  time,  or  the  bill  be  dis- 
missed, but  that  the  Master  may  approve  of  a  new  next 
friend;  and  four  days'  notice  of  the  order  must  be 
Bven  to  the  plaintiflTs  solicitor  (Glover  v.  Webber,  12 
Bini.  351). 

Jts  Defendants.']  If  a  bill  be  tiled  against  an  infant, 
he  cannot  plead,  answer,  or  demur,  until  a  guardian  ad 
Utem  has  been  appointed  him  for  that  purpose.  The 
guardian  may  be  appointed  any  day  in  term  or  vacation 
when  the  court  is  sitting. 

For  the  purpose  of  procuring  a  guardian  ad  litem 
to  be  assigned  in  court  for  an  infant  defendant,  the 
M^citor  is  to  attend  the  court  with  the  infant  and  pro- 
posed guardian,  and  request  such  assignment  to  be 
made;  and  he  is  to  certify  to  the  court  that  the  pro- 
posed guardian  has  no  interest  adverse  to  the  interest 
of  the  infant,  and  is  a  proper  person  to  be  assigned 
guardian  (27  order,  Oct.  1842). 

Prepare  a  certificate  and  request  (see  fomiy  p,  68, 
Appendix),  and  attend  with  the  infant  and  proposed 
gmardian  in  court.  Give  the  certificate  to  the  Registrar, 
tmd  he  will  hand  it  to  the  Judge;  who,  if  satisfied  that 
ike  proposed  guardian  is  a  proper  person  to  be  appointed, 
and  without  adverse  interest,  will  assent  to  the  assign- 
ment, and  the  Registrar  will  thereupon  mark  the  certi- 
ieate  and  return  it  to  you  ;  after  which,  the  order  is 
r2 
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drawn  up,  pataed^  and  entered  in  ike  umel  WQf{9»    1 G 
ante,  *' MoHom**).  ..» 

U  the  infant  is  beyond  twenty  miles  from  Londoii,k 
is  entitled  to  a  commission  to  assign  him  a  goar&iV 
and  to  take  his  answer  by  such  gaaidiaQ.  .  ne  mi§r 
for  this  purpose  may  be  obtained  either  upon  motitm  Of 
petition  (see  form,  p.  1 0,  Jppendix),  Jf  the  -ooNUMinos 
is  to  take  the  defendants  answer,  as  well  as  to  am^ 
a  guardian,  he  must  call  upon  the  plaintiff^  to  join  # 
the  commission  in  the  usual  way  ;  after  whieh^  pirtpsn 
the  commission  {see  forms,  pp.  55,  56,  Jppendix),  asi 
take  it,  together  with  the  order  and  a  praecipe  {s^ 
form,  p.  56,  Jppendix),  to  the  Clerk  of  the  Reeofis 
and  Writs,  who  wiU  seal  the  unit  afid  file  tkeprampe. 
Pay  him  IBs.  The  commissimi  is  thin  executed  md 
returned  in  the  usual  manner,  as  previously  direetei. 
In  assigning  a  ^ardian,  the  infant  must  be  broug^ 
before  the  commissioners,  but  the  guardian  need  not 

As  soon  as  the  guardian  has  been  assigned,  if  he  is 
near  the  place  where  the  commission  is  executed,  he  mi^ 
put  in  the  infant's  answer.  If  the  guardian  is  near 
London,  as  soon  as  the  commission  is  returned,  he  may 
attend  and  swear  to  the  answer  in  the  usual  way. 

If  the  commission  is  only  to  assign  a  guardian,  it  b 
not  necessary  that  it  should  be  sent  up  by  a  special 
messenger,  but  it  may  be  returned  by  the  ordinary  con- 
veyance. 

If  the  plaintiff  is  willing  to  take  the  answer  without 
oath  or  signature,  the  order  for  that  purpose  should  be 
dated  after  the  appointment  of  the  guardian. 

If,  upon  a  bill  being  filed  against  an  in&nt,  he  neglects 
to  procure  a  guardian  ad  litem  to  be  appointed,  and  is 
in  default  for  want  of  appearance  or  answer,  the  court 
may,  upon  the  application  of  the  plaintiff,  order  that  oae 
of  the  solicitors  of  the  court  be  assigned  guardian  of 
such  defendant,  by  whom  he  may  appear  to  and  anasver, 
or  may  answer  the  bill  and  defend  the  suit  (see  a^, 
p.  43). 
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Onarditmskip  and  JMaintenante  of,']  The  Ck)urt  of 
Chancery,  in  the  general  superintendence  which  it  exer* 
AcB  orer  the  persons  and  fortunes  of  infants,  possesses 
ihe  power  of  appointing  them  guardians,  and  allowing 
ttiem  maintenance  dunng  their  minorities  (1  Smith's 
C.  P.  653). 

'A  guardian  may  he  appointed  although  no  cause  is 
depending  (ex  parte  Birchell,  3  Atk.  812);  but  if  an 
allowance  for  maintenance  is  sought,  and  the  property  is 
large,  a  bill  must  be  filed  (ex  parte  Mount/ort,  15  Yes. 
448).  In  some  cases,  as  where  the  infant's  property  is 
small,  the  court  will  appoint  a  guardian,  without  either 
requiring  a  suit  or  reference  to  the  Master. 

Formerly  it  was  considered  that  the  father,  being 
bound  by  nature  to  support  his  children,  could  not 
daim  an  allowance  for  maintenance  out  of  an  infant's 
property,  unless,  from  poverty  or  otherwise,  he  was  to- 
tally incapable  of  providing  for  them;  but  now  it  is  not 
necessary  to  shew  that  the  guardian  or  father  is  in  dis- 
tressed circumstances,  for  if  they  be  not  of  ability  to 
maintain  the  ward  according  to  his  expectations,  they 
xnav  daim  a  suitable  allowance  for  him  during  his  mi- 
nonty  (Buckworth  y.  Buckworth,  1  Cox,  80). 

If  the  amount  of  the  property  renders  a  suit  necessary^ 
as  soon  as  the  defendant  has  appeared,  the  plaintiff  may 
^tppfyy  by  petition,  for  the  appointment  of  a  guardian 
mid  allowance  of  maintenance.  If  no  suit  is  requisite, 
he  may  apply  at  once^  by  petition  entitled  in  the  matter 
of  the  infant.  If  the  property  is  small,  and  the  petition 
merely  prays  the  appointment  of  a  guardian,  the  order 
is  made  upon  the  petition  being  presented,  and  neither 
the  attendance  of  counsel  nor  service  of  the  petition  is 
yeguired;  but  if  an  allowance  for  maintenance  is  also 
eauffhtf  the  petition  must  be  attended  by  counsel,  and  is 
heard  m  court,  and  the  parties  interested  in  the  fund 
oat  of  which  the  maintenance  is  to  come  must  be  served 
with  the  petition. 

If  the  property  is  of  such  an  amount  as  to  require  a 
reference,  the  petition  prays  a  reference  to  the  Master, 
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If  tbe  property  is  small,  the  conrt  will  make  the  cfte 
without  a  reference.     1/  a  reference  tt  direeiedf  «§  cm*  . 
ae  the  order  u  drawn  up,  a  etate  of  fsxtz,  rm^ei  if 
qjfidavit,  it  prepared  and  carried  into  ike  Maetei^e  Ofiatii^ 
The  state  ^ facte  ehould  skew  in  wkai  mamur  tkaim' 
font  is  entitled  to  the  property  ;  tke  name  of  thefMa  ^ 
and  mother,  and  tke  time  of  tke  iitfanfs  hirtk  ;  sksM ' 
setfortk  a  description  of  tke  property,  and  tkeamsmd' 
of  the  net  income ;  and  make  out  a  case  and  proposd 
for  the  amount  of  maintenance  sougki.     Warrants  are 
tkereupon  taken  out  and  served  on  ike  parties  interesteit 
who  must  attend  before  tke  Master,  and  he  makes  Ms 
report.     Tke  warrants  may  be  undertoriiten,  **  On  Isas^  • 
ing  state  of  facts  and  proposal  for  the  maintenance  of 
the  infant  plaintiff  and  qffidamt  in  support,*'  and  tki 
other  will  be,  "  To  proceed  on  state  of  facts,'*  ^-    Ths 
Master^ s  report  must  be  filed,  and  an  office  copy  «^ 
tained,  and  is  afterwards  confirmed  by  petition,  wkiek 
must  be  served,  and  is  attended  by  counsel,  and  keard  m 
court. 

The  Master's  report  cannot  be  excepted  to;  bat,  if 
any  party  has  reason  to  complain,  he  must  appear  apoo 
the  hearing  of  the  petition  to  confirm  the  report,  and 
shew  cause  against  it. 


Section  2. 
receivers. 


A  receirer  is  an  indifferent  person  between  the  partiei^ 
appointed  by  the  court  to  receive  the  rents,  issues,  tad 
profits  of  lands  or  other  things  in  question  in  this  cooit, 
pending  the  suit,  where  it  does  not  appear  reasonable 
that  either  party  should  do  so  (Wyatt's  P.  R.  355).  He 
is  considered  as  an  officer  of  the  court,  and  in  that 
capacity  has  some  privileges,  and  is  under  certain  re- 
straints. 
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Who  may  he  appointed,']  A  peer  cannot  be  appointed 
aa  a  receiver  (Attorney-General  v.  Geey  2  V.  &  B.  208); 
neitber  can  a  receiver-ffeneral  of  a  connty  (^Attorney* 
General  v.  Day,  2  Madd.  254),  nor  a  Master  in  Chan- 
eeiy  {ex parte  Fletcher^  6  Ves.  427).  The  solicitor,  or 
a  party  in  the  eaose,  cannot  be  appointed  {Garland  y. 
Garland,  2  Yes.  137).  A  practising  barrister  may  be 
a{>pointed  (}hid.) 

When  granted^  The  court  will  not  appoint  a  re- 
eeirer  unless  a  cause  is  pending,  except  in  the  case  of 
idiots  or  hinatics  (Wjatt's  P.  R.  356).  He  maj  be 
appointed  in  various  stages  of  the  suit;  but  not  usualty 
before  answer,  except  where  justice  requires  it,  as  in  the 
ease  of  waste  {Vann  v.  Bametty  2  Bro.  C.  C.  157).  A 
receiver  will  be  granted  in  an  infant's  suit,  whether 
prayed  for  by  the  bill  or  not,  if  the  court  sees  it  neces- 
sary {Simpson  v.  Gutteridge,  1  Turn.  C.  P.  448). 

A  receiver  was  appointed  of  a  government  pension, 
tlie  trustee  being  out  of  the  jurisdiction  {Noad  v.  Back' 
house,  2  You.  &  C.  529).  So,  where  surviving  partners 
insisted  upon  continuing  the  partnership  with  the  as- 
sets of  a  deceased  partner,  the  court  thought  the  repre- 
sentatives of  the  latter  entitled  to  a  receiver  {Madg^ 
wiek  V.  Wimble,  6  Beav.  495).  In  a  suit  for  the  ap- 
pointment of  new  trustees,  a  receiver  was  appointed  on 
motion,  reasons  being  assigned  for  the  delay  in  bring- 
ing the  cause  to  a  hearing  {Bartley  v.  Bartley,  9  Jur. 
224). 

A  motion  for  a  receiver,  made  by  a  mortgagee,  who 
had  the  legal  estate,  was  refused  (Sturch  v.  Toung,  12 
Law  J.,  N.  S.,  56;  5  Beav.  557);  and  a  motion,  at  the 
Instance  of  a  party  claiming  as  heir-at-law,  to  appoint  a 
receiver  against  a  party  claiming  adversely  and  holding 
the  legal  estate,  was  refused,  there  being  a  doubtful  title 
uut  no  fraud  {Lancashire  v.  Lancashire,  9  Jur.  956). 
So,  a  motion  for  a  receiver  of  real  estate  by  a  judgment 
^editor,  whose  judgment  had  been  registered,  but  who 
bad  not  issued  a  writ  of  elegit,  was  refused,  on  the 
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ground  of  the  judgment  not  having  b^en  eiilend: 
a  year  prerious  to  the  motion  (Smtk  v.  Hwr§i,  I 
N.  C.  705;  9  Jur.  343). 

A  receiver  may  be  appointed  at  the  hearing  {(kk9rt% 
T.  Harvey,  1  Y.  &  C.  116)»  or,  undw  certain-  iHiimi 
stances,  after  decree  {BoHman  t.  Beil,  14  Law  J.,,111  J^ 
119),  although  not  prayed  for  by  the  bilL  .^  A 

Where  the  bill  has  been  ordered  to  be  taken  jiro  aHN 
feuo,  the  court  mav,  in  pronouncing  the  decxei^  citkir 
upon  the  case  stated  in  the  bill,  or  upon  that  ease  ania 
petition  presented  by  the  plaintiff  for  that  |Mirpose,\4a 
the  case  may  require,  order  a  receiver  of  the  real  mA 
personal  estate  of  the  defendant,  againat  whom  tbe  \A 
has  been  ordered  to  be  taken/iro  coi^esio,  to  be  appraatei 
with  the  usual  directions  (84  order.  May,  1845). 

How  appointed.']  The  appUeatwn  U  by  wmtkm^  qf 
which  notice  must  be  given  to  the  oppoeite  partiee  {eet 
Form,  p.  14,  Jppendix).  An  ajfidamt  nmet  then  is 
made  by  some  coaqfctent  person,  ver^ying  «uc^  foi^e  md 
circumstances  as  constitute  the  necessity  for  the  receiver, 
an  office  copy  of  which  should  be  ready  in  court  to  be  rsfid 
if  necessary.  The  order  is  afterwards  drawn  up  and 
served  in  the  usual  way  {see  ante,  <*  Motions*^). 

The  order  refers  it  to  the  Master  to  appoint  a  proper 
person  to  be  receiver.  For  this  purpose,  a  state  of  f aids 
and  proposal  are  carried  into  the  Master's  Office,  aeeom^ 
panied  by  an  affidavit  in  verification  ;  and  warrants  arf 
thereupon  taken  out  and  served  in  the  usual  way  {see 
ante,  ^* Warrants*').  These  warrants  may  be  under^, 
written,  "  On  leaving  state  offsets  and  proposal  for  a 
receiver  in  the  cause,**  and  **  To  proceed  on  state  ef 
facts,"  ^c.  The  Master,  upon  being  attended  by  the 
parties,  on  the  warrant  to  proceed,  will,  if  he  approves 
of  the  receiver,  make  his  report  accordingly  ;  upon  which 
the  usual  warrants  must  be  taken  out  and  served,  "on 
preparing,*'  "  to  settle,*'  and  **  to  sign  the  report.**  AH 
parties  concerned,  including  the  receiver,  are  entitled  to 
take  a  copy  of  this  report,  which  usually  remains  in  the 
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Ulster's  Office  until  the  completion  of  the  final  report 
lAebitiiig  the  Teoetrer. 

BeeoffmattHce  of.']  The  order  directs  the  receiver  to 
gkm^Mi^rkjy  to  be  approved  of  by  the  Master,  duly  to 
aMNmt  fbr  and  pay  what  he  shall  receive.  For  this 
pih'p^€,*tMe,  Hagter'a  clerk  prepares  the  recognisance 
to  be  entered  into  by  the  receiver  and  his  sureties^  as 
lM0dV  OH  ^fidaieit  of  their  sufficiency.  A  warrant  is 
tk^  taken  omt  and  served  '*  On  preparing*  these  docu- 
ikitM,  copies  of  which  are  to  be  taken  by  the  receiver 
Md  the  other  parties  interested.  The  recognisance 
Jto affidaeii  are  then  ingrossed  by  the  Masters  clerk, 
Sid  a  time  fixed  for  the  receiver  and  his  sureties  to 
itiet  into  the  recognisance  before  the  Master,  and  at 
the  same  time  Justify  by  their  affidavit  of  sufficiency  ; 
fir  which  purpose  warrants  are  taken  out  and  served 
ik  the  usual  way.  If  necessary,  the  recognisance  may 
be  taken  before  a  Master  Extraordinary  in  the  country. 
The  recognisance  is  afterwards  inrolled  by  the  Master's 
derk,  and  the  affidavit  filed  in  the  Master's  Office. 

Report  cm.]  The  Master  next  prepares  his  report 
ippointing  the  receiver,  for  which  purpose  the  usual 
warrants  *'on  preparing,'*  *'to  settle,*'  and  **to  sign,** 
iter  taken  out  and  served,  and  upon  the  Master  being 
Mended  thereon,  the  report  is  settled  arid  signed,  and, 
together  with  the  report  of  approval,  is  filed  in  the 
Mkfcfrt  Office,  from  whence  the  receiver,  as  well  as  the 
d^ier  parties  interested,  obtain  office  copies.  The  ap- 
pHktment  is  then  complete. 
*  It  is  stated  in  some  of  the  books  of  practice,  that  the 
Master^s  reports  approving  and  appointing  a  receiver  do 
nbt- require  confirmation;  but  this  appears  to  be  doubt- 
fid  (S^^tf«  v.  Paley,  9  Jur.  503).  The  Master's  re- 
jAm'i  it  would  appear,  cannot  be  excepted  to;  but  if  a 

Etty  is  dissatisfied  with  it,  the  proper  course  seems  to 
^  present  a  petition  for  the  Master  to  review  the 
matie  (ibid.) 

/  m3 
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By  the  64th  order,  3  April,  1828,  it  is  ordered,  "IM 
in  every  order  directing  the  appointment  of  a  leMMt 
of  a  landed  estate,  there  he  inserted  a  direetion  thtt  mik 
receiver  shall  manage,  as  well  as  set  and  kt,  with  the 
approhation  of  the  Master;  and  that  in  acting  mte 
such  an  order  it  shall  not  be  necessary  that  a  petitionee 
presented  to  the  conrt  in  the  first  instance^  hafc'ilke 
Master  without  special  order  shall  receive  any  profoidl 
for  the  management  or  letting  of  the  estate  from  #le 
parties  interested,  and  shall  make  hia  report  dienQi^ 
which  report  shall  be  submitted  to  the  coort  for  esa- 
firmation,in  the  same  manner  as  is  now  done  withrtspict 
to  reports  on  such  matters  made  upon  special  referenee; 
and  until  such  report  be  confirmed,  it  ahall  not  give  anj 
authority  to  the  receiver/' 

By  the  order  of  March,  1839,  it  is  further  ordered, 
"  That  in  all  cases  where  a  receiver  of  landed  estate  is 
appointed,  with  a  direction  that  such  receiver  shiU 
manage,  as  well  as  set  and  let,  with  the  approbation  of 
the  Master,  and  such  receiver  shall,  under  the  proviaoni 
of  the  act  for  the  Commutation  of  Tithes  in  England 
and  Wales  (6  &  7  Will.  4,  c.  71,  s.  12),  be  deemed,for 
the  purposes  of  the  said  act,  an  owner  of  such  tithes  and 
lands  as  therein  mentioned,  jointly  with  any  other  per- 
son, the  Master  shall,  without  special  order,  receive  any 
proposal  regarding  the  execution  of  the  said  act,  as  to 
such  tithes  and  lands,  and  shall  make  his  report  thereon; 
which  report  shall  be  submitted  to  the  court  for  con- 
firmation, in  the  same  manner  as  is  now  done  with 
respect  to  reports  made  under  the  64th  of  the  GenMl 
Orders,  dated  the  3rd  day  of  April,  1 828,  and  until  sach 
report  be  confirmed,  it  shall  not  give  any  authority  to 
the  receiver." 

Jccounts. 

By  the  order  23  April,  1796  (Beam.  Ord.  461),  it 
is  ordered,  '*  That  the  several  Masters  of  this  court  shall 
hereafter  fix  the  days  upon  which  all  receivers  in  their 
respective  offices  shall  annually  procure  their  accounts  to 
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h  delivered  nnto  tbe  Masters,  and  also  the  days  upon 
Wiiich  snch  receivers  shall  pay  the  balances  appearing 
dne  on  the  acconnts  so  delivered  in,  or  such  part  thereof 
u  the  Master  shall  certify  proper  to  be  paid  by  them. 
And  it  is  hereby  farther  ordered,  that,  with  respect  to 
sddi  receivers  as  shall  neglect  to  deliver  in  their  ac- 
'ftonts,  and  pay  the  balances  thereof,  at  the  times  so  to 
'he  fixed  for  that  purpose  as  aforesaid,  the  several 
Masters  to  whom  such  receivers  are  accountable  shall, 
ftom  time  to  time,  when  their  subsequent  accounts  are 
produced  to  be  examined  and  passed,  not  only  disallow 
the  salaries  therein  claimed  by  such  receivers,  but  also 
charge  them  with  interest,  after  the  rate  of  £5  per  cent. 
per  annum,  upon  the  balance  so  neglected  to  be  paid  by 
them,  during  the  time  the  same  shall  appear  to  have 
remained  in  the  hands  of  such  receivers.  And  it  is 
hereby  further  ordered,  that  every  receiver  acting  under 
the  authority  of  this  court,  shall  in  each  year  pro- 
cure his  annual  accounts  of  receipts  and  payments  re- 
specting the  estate  entrusted  to  his  care,  to  be  examined 
and  settled  by  the  Master,  whose  duty  it  may  be  to 
inspect  the  same,  within  the  space  of  six  months  next 
ensuing  the  time  appointed  by  such  Master  for  the  de- 
livery of  such  account  into  his  office,  as  is  hereinbefore 
directed.  And  in  case  any  receiver  shall  at  any  time 
hereafter  neglect  so  to  do,  a  certificate  of  every  such  de- 
fault is  hereby  required  from  the  Master  in  whose  office 
such  neglect  or  default  shall  happen.*' 

By  the  63rd  order,  1828,  it  is  ordered,  "That  the 
Masters,  in  acting  upon  the  order  of  the  court,  23  April, 
1796,  shall  be  at  liberty,  upon  the  appointment  of  a 
receiver,  or  at  any  time  subsequent  thereto,  in  the  place 
of  annual  periods  for  the  delivery  of  the  receiver's  ac- 
counts and  payment  of  his  balances,  to  ^x  either  longer 
or  shorter  periods  at  his  discretion;  and  when  such 
other  periods  are  fixed  by  the  Master,  the  regulations 
and  principles  of  the  said  order  shall  in  all  other  respects 
be  applied  to  the  said  receiver." 
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.  Haw  pasMd.2  ^t  tke  Ume  fated  h^  ike  Mmt^^m^ 
forii  ih%  reeeiter^M  aoetnmt  9kmUd  be  prepared,  mdjamm 
ried  into  the  Mastet^s  Qjfiee,  and  warrmHie  "im  kmi^ 
and  "to  proceed**  are  taken  out  andaervedon  tkepartim 
intereeted  in  the  eetate.  On  the  retumi^tha  warrmdi 
to  proceed^  the  receiver  9  eoliciior  attemde  wiik  ike  worn' 
en,  and  the  account  u  gone  through  iff  the  Matimn 
ifter  which,  the  coate  qf  the  receiver,  and  mmeikmm^ 
Ae  other partiee,  are  taxed.  The  account  ie  then  enienil 
in  a  book  kept  fir  tkat  purpose  in  the  Maetet^e  OJkf^ 
ae  also  in  a  duplicate  book,  which  it  afterwarde  ddkmrei 
out  to  tke  receiver.  The  charge  for  entering  the  ae- 
Goonts  of  receivers  in  each  of  the  books  is  6d,  per  fidio 
{Barrett  v.  D^d//,  12  Law  J^  N.  S.,  343). 


How  verified.']  The  account  requires  to  be ' 
by  affidavit.  Tkie  ie  prepared  in  the  Maeter'e  Qfiett 
tmd  appended  at  the  foot  of  the  account,  and  wmet  If 
ewom  to  by  the  receiver  before  one  of  the  Maetere  ia 
ordinary,  or,  if  beyond  ten  mUee  from  London,  it  wuy 
be  sworn  before  a  Master  Extraoirdinary. 

Report  on.]  As  soon  as  this  is  done,  the  Master  pm* 
pares  his  driilt  report,  copies  of  which  are  to  be  t^en 
by  the  receiver  and  the  other  parties  concerned.  Tks 
usual  warrants  "on  preparing,*^  "to  settle^  and** is 
sign,'**  are  then  taken  out  and  served,  and  the  Master 
attended  thereon.  The  report  is  then  obtained  by  tie 
receiver's  solicitor,  and  must  be  fled  at  the  Report  Qfice, 
and  an  office  copy  procured.  It  does  not  require  oqb- 
firmation,  neither  can  it  be  excepted  to  (ShewM  v.  Jeme^ 
2  S.  &  S.  172). 

How  enforced,']  If  a  receiver  neglects  to  bring  in  his 
account,  the  party  desiring  the  account  should  take  out 
a  warrant  for  that  purpose ;  and  upon  de£iiult,  and 
the  Master's  certificate  thereof  obtained  and  filed,  the 
party  is  entitled  to  an  order,  as  of  course,  for  the  r^ 
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fflhrtrtO'liiAig  in  his  aceount  within  four  days,  or  stand 
wuttltad.  If  the  reoeiTer  n^lects  to  comply  with  this 
eKipr»  i^on  affidarit  of  personu  service  and  the  Master^s 
iwriflinlii  of  default,  the  order  may  be  made  absolute, 
^nD-votioii  as  of  course. 

^^  «  ree^Ter  bring  in  his  accounts,  but  neglects  to 
MMd  'on  then^  the  party  prosecuting  the  order  should 
^Ikr'Oiit  m-  warrant  to  proceed  on  the  account ;  and,  if 
AirtteeeiTW  does  not  attend,  the  Master  will  allow  the 
mJAl^With  whidi  he  has  charged  himself  and  disallow 
hrfmymeatof  ibr  want  of  being  Touched. 

i;  fbjrtM^  Bahnee,']  As  soon  as  the  Master's  report  is 
obtained,  the  receiver's  solicitor  should  next  bespeak  a 
diiection  to  pay  in  his  balance  ;  for  which  purpose  he 
attsnds  at  the  Aocountant-Grenerars  office  under  the 
proper  division,  namely,  under  the  letter  of  the  first 
plahiti£rs  surname,  and  upon  his  producing  the  order 
directiDg  the  appointment  of  the  receiver,  together  with 
the  Master's  report,  the  direction  will  be  prepared,  and 
may  generally  be  obtained  on  the  second  day  following; 
and  the  money  is  then  paid  into  the  Bank  in  the  usual 
im  (aee  ante,  p.  31 1).^ 

'  If  the  receiver,  on  his  account  being  passed,  neglects 
!•  jpay  in  the  balance  reported  due,  the  plaintiff  should 
aikove  on  notice  for  an  order,  that  he  may  do  so  within  a 
I  time,  a  copy  of  which  order  should  be  served  on 
receiver  personally,  as  previously  directed  with  re- 
\  to  a  decree  (antey  p.  187).  If  the  balance  is  not 
jHdd  in,  upon  an  affidavit  of  service  of  the  order,  and  the 
AoooHutant-Generars  certificate  of  default,  the  plaintiff 
is  entitled  to  an  attachment  (see  ante,  p.  188). 

Besides  the  foregoing  proceedings,  the  party  prosecut- 
ing the  contempt  against  the  receiver  may  put  the  re- 
cognisances in  suit  against  the  sureties,  the  proceedings 
inr  which  purpose  are  conducted  in  the  Petty  Bag  Office 
bjr  scire  faeias.  Where  a  receiver,  being  ordered  to  pay 
over  his  balance  to  the  plaintifiB,  made  default,  and  pro- 
ceedings were  taken  against  his  surety,  who  thereupon 
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paid  the  amount  to  the  plaintiffs*  solicitor, 
insufficient;  and  the  court  refused  to  vacate  the 
recognisances  {Mann  r.  Stennett,  9  Jur.  98, 


Section  3. 

PAUPERS. 


Suinff  and  defending  in  Forma  Pauperis. 

In  what  Ca8e9.']  The  statute  1 1  Hen.  7,  c.  18, 
whereby  poor  persons  are  admitted  to  prosecute  actioiii 
at  hiw  in  formd  pauperis^  is  confined  in  its  operation  to 
proceedings  in  the  common-kw  courts.  Courts  of  eq[uitji 
however,  have  not  only  adopted  the  principle  of  tins 
statute,  but  have  further  extended  the  relief  to  tbe 
cases  of  defendants  in  a  suit ;  and  where  persons,  hf 
reason  of  their  poverty,  are  incapable  of  asserting  or  de- 
fending their  rights,  and  can  swear  that  they  are  not 
worth  £5,  their  wearing-apparel  and  the  subject-matter 
of  the  suit  excepted,  they  may  be  admitted  to  sue  or 
defend  in  formd  pauperis.  The  privilege  consists  in 
being  exempted  from  fees  and  expenses  in  the  suit,  no 
fee  or  reward  being  allowed  to  be  taken  by  any  counsel 
or  solicitor  for  the  despatch  of  such  pauper's'  business 
(Beam.  Ord.  216). 

The  privilege  appears  to  extend  only  to  persons  suing 
or  defending  in  their  own  rights;  and  an  executor  cannot 
either  sue  or  defend  in  formd  pauperis,  even  although  he 
swear  that  no  assets  have  come  to  his  hands  {Oldfieldi. 
Cobbett,  3  Beav.  432;  Id.,  10  Jur.  2);  and  the  prin- 
ciple would  appear  to  apply  to  administrators  also. 

An  officer  on  half-pay  cannot  proceed  in  formd  pau- 
peris, notwithstanding  he  has  taken  the  benefit  of  tbe 
insolvent  act  {Boddington  v.  Woodley,  5  Beav.  555;  12 
Law  J.,  N.  S.,  15). 
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J.^Ihe  court  refiised  to  dispauper  a  plaintiff,  although 
$B  the  possession  of  property,  and  in  the  exercise  of  a 
ImUDess;  the  possession  heing  wrongful,  and  the  busi- 
Hen  being  necessary  to  the  maintenance  of  himself  and 
ftmily  (P«Ty  v.  Walker,  I  You.  &  C.  676). 

A  married  woman,  it  would  appear,  may  be  admitted 
to  sue  in  formd  pauperis,  but  the  appUcation  to  do  so 
must  be  special;  and  where  a  plea  had  been  allowed  to 
the  bill  by  another  branch  of  the  court,  it  was  held,  that 
this  was  a  circumstance  which,  at  all  events,  made  a 
^cial  application  necessary  {CouUting  y.  Coulsting, 
14  Law  J.,  N.  S.,  385;  9  Jur.  587). 

The  privilege  is  not  confined  to  any  particular  pro- 
eeedings  in  a  suit.  Thus,  a  party  may  be  examined  pro 
iaUeretse  suo  {James  v.  Dore,  2  Dick.  788),  or  prosecute 
m  appeal  {Bland  v.  Lamb,  2  J.  &  W.  402),  in  formd 
pmtperis. 

Order  for,  how  obtained,  ^^J]  The  order  may  be 
applied  for  at  any  time  during  the  suit.  The  plaintiff 
may  ftpplj  immediately  his  bill  is  filed;  and  a  defendant 
mtLj  also  apply  as  soon  as  the  bill  is  filed,  and 
witihout  waiting  until  he  has  entered  an  appearance. 

Under  ordinary  circumstances,  the  order  may  be  ob- 
tained on  petition,  as  of  course,  at  the  Rolls.  Where 
there  are  any  special  circumstances,  however,  which  re- 

Suire  the  consideration  of  the  court,  such  circumstances 
boald  be  adverted  to  in  making  the  application;  and 
in  such  case  the  order  should  be  applied  for  by  special 
motion.  Thus,  where  a  plaintiff,  claiming  as  the  repre- 
sentative of  certain  parties,  obtained  an  order  as  of  course 
to  sue  in  formd  pauperis,  it  was  held  that  such  order 
was  irregular,  and  that,  having  regard  to  the  circum- 
stances of  his  title,  a  special  application  should  have  been 
made  (jS^^  Victors.  Devereux,  6  Ueav.  584;  13  I-aw  J., 
N.  S.,  102;  8  Jur.  26).  So,  as  we  have  seen,  in  the 
case  of  married  women,  a  special  application  must  be 
made  {Caulsting  v.  Omlstir^g,  supra).  If  the  order  be  ap- 
plied for  on  special  motion,  the  application  must  be 
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made  to  the  Judge  to  whose  court  the  cause  is  attaehei 
(ibid).  ,       '•''^ 

In  either  case,  the  application  must  be  anpportel''^ 
an  affidavit,  shewing  that  the  party  is  not  worth  i0^ 
his  weartng-apparel  and  the  subject-matter  of  tinf  ^ 
excepted.  The  affidavit  ought  to  except  notklBg'faii' 
the  wearing-apparel  and  the  matters  in  quei^'tK^, 
the  cause;  and  where  a  panper  possessed- property ^tf 
greater  amount  than  £5^  though  not  afber  paymttA A 
&s  just  debts,  he  was  dispaupered  (Perrff  t.  WMk{^ 
1  Coll.  N.  C.  229;  8  Jur.  680).  The  affidavit  tiMStW* 
sworn  by  the  party  himself  {Wilkinmm  t.  B6Mer,-4^ 
Bro.  C.  C.  272).  *       ■  •  • 

If  the  order  U  applied  for  on  petithn,  draw  iip  ape* 
tition  (see/ormtf  p  1 1,  Appendix);  after  wMeh^  prepare\ 
an  afidavit  {aeeform,  p.  24,  Appendix)^  whkh  nmti  W 
filed  and  an  office  copy  obtained.  Take  the  peiiHon^to^ 
gether  with  the  office  copy  affidavit,  to  the  Secretary  (jf' 
the  Rolls,  and  he  will  draw  up  and  enter  the  order  in  tie 
usual  way.  If  the  application  be  made  by  a  plaint^,- 
he  must,  at  the  bottom  of  his  petition,  have  a  certificate 
signed  by  counsel,  certifying  that  he  has  just  cause  sf 
suit. 

As  soon  as  the  order  is  obtained,  copies  thereof  should 
be  served  on  the  opposite  parties  without  delay.     Where; 
there  is  no  possibility  of  mala  fides,  and  no  improper  de-' 
lay  in  serving  the  order,  the  pauper  is  primd  facie  ea^ 
titled  to  the  benefit  of  it  from  the  time  it  is  obtained; 
but  he  will  not  be  allowed  to  keep  it  back,  so  as,  by 
withholding  it,  to  obtain  dives  costs  if  he  succeeds^  and, I 
by  producing  it,  to  obtain  the  benefit  of  it  in  ease^ 
failure  {Church  v.  Marsh,  2  Hare,  652;    13  Law  Jil* 
N.  S.,  12;  8  Jur.  54).  ' 

The  counsel  or  attorney  assigned  by  the  court  to  as^ 
sist  a  person  either  to  prosecute  or  defend  tit  formd 
pauperis,  may  not  refuse  so  to  do,  unless  he  satisfiiestltfr'^ 
court  that  he  has  some  good  reason  for  his  forbieiaraiice' 
(Beam.Ord.  216).  ■•- 

All  notices  of  motion  and  petitions  on  behalf  of  pan- 
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jam  most  be  signed  by  a  solicitor  (16  order,  Oct.  1842; 
JtHfTy  ▼.  WaUker,  4  BesT.  452;  2  Y.  &  C.  655;  8  Jur. 

ti|£  paupers  are  guilty  of  vexatious  conduct  in  the  suit, 
ihil,tooiurt  will  dispauper  them  {Wa(fner  y.  Mean,  3 
^n.'127).  So»  if  it  appears  to  the  oourtthat  the  party 
i^iot  snob  ability  that  he  ought  not  to  continue  informd 
fffttijftru^  the  eourt  will  dispauper  him  (BowUUy  t.  Grintp 
2  Jkar.  186);  and  in  a  recent  case,  a  pauper  order  was 
dppbarged,  the  particular  circumstances  tending  to  shew 
tiat  the  plaintiff  was  not  a  pauper  not  being  specifically 
denied  (Mather  ▼.  Shelmerdine,  7  Beav.  267). 

j^  i4[)plication  to  discharge  an  order  to  sue  in  formd 
pm^perU,  on  the  ground  of  irregularity,  should  be  made 
wilhout  delay;  and  where  the  opposite  party  knows 
of  the  irregukrity,  and  allows  the  pauper  to  take  sub- 
aaqnent  proceedings  and  incur  expense,  he  will  be  con- 
sidered to  have  waived  the  irregularity  (St.  Victor  v. 
JkfDereux,  9  Jur.  519). 

When  an  order  to  sue  in  formd  pauperis  is  obtained  on 
potion,  as  of  course,  at  the  Rolls,  in  a  Vice-Chancellor's 
cause,  an  application  to  discbarge  such  order,  if  made  at 
the  Bolls,  can  only  be  founded  on  irregularity;  if  merits 
u»  relied  on,  the  application  must  be  made  before  the 
Tke-Chancellor  to  whose  court  the  cause  may  be  at- 
taobed  (Robinson  y,  Milner,  5  Beav.  49). 

J, Costs, "]  The  rule  of  the  court  is,  that  where  the  pau- 
p.Qf  succeeds,  it  is  in  the  discretion  of  the  court  to  give 
hiia  .either  dives  or  pauper  costs  (Church  v.  Marsh,  2 
Hare,  655;   13  Law  J.,  N.  S.,  12;  8  Jur.  54). 

Where  a  plea  or  demurrer  is  overruled,  a  pauper 
plaintiff  is  entitled  to  costs  like  other  suitors  (1  £q.  Ca. 
Ah,  125).  So,  where  an  answer  was  reported  imperti- 
neast,  the  plaintiff*  s  costs  in  respect  thereof  were  ordered 
to  be  taxed  as  dives  costs  (Rattray  v.  George,  1 6  Yes. 
233). 

A  party  admitted  to  sue  t»  formd  pauperis  after  the 
commencement  of  the  suit,  may  be  attached  for  non- 
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payment  of  costs  which  have  been  prenonsly  ordered  to 
be  paid  in  that  suit,  without  being  first  dispaupered 
(Davenport  v.  Davenport,  1  Phil.  124). 

Prisoners.']  If  a  defendant,  upon  being  brought  before 
the  court  upon  an  habeas  corpus,  shall  make  oath  (wbi(& 
shall  be  administered  to  him  by  the  Registrar,  and  he 
shall  be  examined  in  open  court)  that  he  is  unable  Mj 
reason  of  poverty  to  employ  a  soUcitor  to  put  in  his  Uk*". 
swer,  the  court  shall  thereupon  refer  it  to  a  Master  ir-^ 
rotation  to  inquire  into  the  truth  of  that  allegatioD,  mt 
to  report  thereon  to  the  court  forthwith,  and  therenpoi 
the  court  may  make  such  order  as  upon  other  reports  of 
the  like  nature  under  the  provisions  hereinafter  eon- 
tained  (1  Will.  4,  c.  36,  r.  6).  And  by  Rule  7,  theeoort 
is  empowered,  upon  the  report  of  one  of  the  Masters  h 
to  prisoners  confined  for  contempt,  to  order,  if  it  shall  M 
fit,  that  the  costs  of  the  contempt  of  any  such  prtsoBCf 
shall  be  paid  out  of  the  suitors'  fund,  and  to  assiga  • 
solicitor  and  counsel  to  such  prisoner,  for  putting  in  Ui 
answer,  and  defending  him  in  formd pauperis,  and  to  di- 
rect any  such  prisoner,  having  previously  done  sudi 
acts  as  the  court  shall  direct,  to  be  discharged  out  of 
custody. 

By  an  order  of  the  6th  December,  1844,  in  every  case 
in  which  application  shall  be  intended  to  be  made  for  the 
discharge  of  any  prisoner  in  contempt,  and  for  paymeat ' 
out  of  the  suitors'  fund  of  the  costs  of  such  contempt, 
in  pursuance  of  the  foregoing  act,  notice  in  writing  of 
such  intended  application  is  to  be  served  upon  the  soB- 
citor  to  the  suitors'  fund  two  clear  days  at  the  least  be- 
fore the  day  upon  which  the  application  is  intended  to 
be  made. 

And  in  every  case  in  which  a  reference  to  the  Master 
under  the  said  act  shall  be  directed  to  inquire  into  the 
fact  of  the  poverty  of  any  prisoner  in  contempt,  notice  in 
writing  of  the  order  of  reference,  and  of  every  warrant  to 
proceed  thereupon  before  the  Master,  is  to  be  duly 
served  upon  the  solicitor  to  the  suitors'  fund  {idem). 
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I  Section  4. 

SOLICITORS. 

'^'  Service  under  Articles, 

¥o  person  is  hereBfter  to  be  admitted  and  inrolled  as 
hli«ttome7or  solicitor,  unless  he  shall  have  been  bound 

S ^contract  in  writing  to  serve  as  clerk  during  the  term 
#fe  years  to  a  practising  attorney  or  solicitor  in  Eng- 
Iknd  or  Wales,  and  shall  have  duly  served  during  such 
lerm  (6  &  7  Vict.  c.  73,  s.  3).  When  any  person, 
homever,  shall  have  taken  the  degree  of  bachelor  of  arts 
wKhin  six  years  afler  his  matriculation,  or  the  degree  of 
baehelor  of  laws  within  eight  years  after  his  matricula- 
tioii»  either  in  the  University  of  Oxford,  Cambridge, 
Dablin,  Durham,  or  London,  and  when  he  shall  have 
bam  bound  within  four  years  afler  the  day  of  taking 
nidh  degree,  three  years'  service  will  suffice  (sec.  7). 

Any  person  so  bound  to  an  attorney  or  solicitor  for 
the  term  of  five  years  may  serve  one  of  those  years  with 
a  banister,  or  certificated  special  pleader  in  actual  prac- 
tice; and  may  also,  either  instead  of  or  in  addition 
theieto,  serve  one  year  with  the  London  agent  of  the 
attorney  he  is  bound  to,  with  the  permission  of  such  at- 
tomej  (sec.  6);  and  persons  having  taken  the  degrees, 
and  who  are  bound  for  three  years,  may  serve  one  of 
sdeh  years  with  the  London  agent  of  the  attorney  or 
soBeitor,  with  his  consent  (sec.  7). 

ISkery  person  bound  as  a  clerk  to  any  attorney  or 
solidtor  must,  during  the  whole  time  and  term  of  service, 
oontinne  and  be  actually  employed  by  such  attorney  or 
solicitor  in  the  proper  business,  practice,  or  employment 
of  An  attorney  or  solicitor,  save  only  and  except  in  the 
cases  before  mentioned  (sec.  12). 

No  attorney  or  solicitor  is  to  have  more  than  two 
derks  at  the  same  time;  nor  to  retain  any  clerk  after  he 
shall  hare  discontinued  or  left  off  practising  as  an  at- 
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torney  or  solicitor;  nor  whikt  he  shall  be  empbje&iM 
writer  or  derk  by  any  other  attorney  or  aolidtor  (mu Al 
Where  two  attorneys  were  in  partnership,  they  vim 
hitherto  have  each  had  two  clerks  {ex  ptarte  Baif^i 
B.  &  C.  691),  and  the  present  act  does  not  appwH 
affect  this  privilege,  as  it  merely  repeats  the  woraft.flh 
similar  prorision  in  the  2  Geo  2,  c.  23,  s.  15.         .''l<i 

The  articles  must  be  ingrossed  on  a  j6120  8l«| 
(34  Geo.  3,  o.  14,  not  repealed);  and  within  sixmoriU 
after  the  date  of  the  articles,  an  affidavit  of  the  so&ili 
having  been  duly  admitted,  and  of  the  execution  otfmk 
articles  by  the  solicitor  and  derk,  and  specifying  ttl 
names  and  places  of  abode  of  such  aolidtor  and  cUh 
together  with  the  day  on  which  the  same  were  actad^ 
executed,  must  be  made  and  filed  (sec.  8).  The  dUk 
vit  is  to  be  filed  with  the  Masters  of  the  several  oovll 
of  law  at  Westminster,  or  with  the  senior  clerk  of  Dm 
Petty  Bag  Office  in  the  Court  of  Chancery  (sec.  20),iAs 
is  to  inrol  and  register  the  same  (sec  8).  If  theiii' 
davit  be  not  filed  within  the  six. months,  it  may  befU 
after  the  expiration  thereof,  but  in  such  case  the  serm 
of  the  clerk  is  to  be  reckoned  from  the  day  of  the  '" 
unless  otherwise  ordered  by  the  court  (sec.  9). 

If  the  attorney  or  solidtor  to  whom  the  derk  is 
shall  die  before  the  expiration  of  the  term,  or  shall  dis- 
continue practice,  or  in  case  the  artides  are  canodled  bf 
mutual  consent  of  the  parties,  or  if  the  clerk  is  leg4f 
discharged  before  the  term  of  service  expires  by  a  n^ilt 
order  of  court,  the  derk  may  in  such  case  be  bound  1^ 
another  contract  to  serve  another  attorney  or  aolicit^ 
during  the  residue  of  the  term,  and  such  service  is  to  be 
deemed  good,  provided  an  affidavit  of  the  execution  of 
such  second  contract  be  made  and  filed  in  manner  befive 
mentioned  (sec.  13). 

Admission  of. 

The  Master  of  the  Bolls  is  authorised  and  required, 
before  he  shall  admit  any  person  to  be  a  solidtor,  to  ei- 
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madjDB  and  inquire,  by  such  way  and  means  as  he  sball 
tbEnk  proper,  touching  the  fitness  and  capacity  of  such 
]iteon  to  act  as  a  soucitor,  and  for  that  purpose  from 
time  to  time  to  appoint  such  persons  as  examiners,  and 
ta  make  such  orders  and  regulations  for  conducting  such 
ttkmination,  as  he  shall  think  proper;  and  if  the  Master 
of  the  Rolls  shall,  by  such  examination,  or  by  the  certi- 
UmiUr  of  such  examiners,  be  satisfied  that  such  person 
kUMy  ^qualified  to  be  admitted  to  act  as  a  solicitor,  then, 
wd'iiot  otherwisCi  the  Master  of  the  Rolls  shall  admi- 
Atbuf  or  cause  to  be  administered  to  such  person  the 
iritli  ^hereinafter  directed  to  be  taken  by  attorneys  and 
aHkitors,  in  addition  to  the  oath  of  allegiance,  and  after 
l^kii  oaths  taken  to  cause  him  to  be  admitted  a  solicitor 
U  tha  Court  of  Chancery,  and  his  name  to  be  inroUed  as 
Wadicitor  in  such  court,  which  admission  shall  be  writ- 
ten on  parchment,  and  signed  by  the  Master  of  the  Rolls, 
Md  shall  be  stamped  with  the  stamps  by  law  required  to 
In  impressed  on  ihe  admission  of  solicitors  (sec.  17). 

Pursuant  to  the  foregoing  enactment,  it  is,  by  an  order 
of  the  Right  Honourable  the  Master  of  the  Rolls,  of  the 
4dth  January,  1844,  ordered,  that  no  person  who  shall 
not  have  previously  been  admitted  an  attorney  of  the 
CSonrt  of  Queen's  Bench,  Common  Pleas,  and  Exche- 

rr,  or  one  of  them,  shall  hereafter  be  admitted  to  take 
oath  by  the  said  statute  appointed  to  be  taken  by 
Wiaons  applying  to  act  as  soUcitors  in  her  Majesty's 
VQ^^  Court  of  Chancery  in  England,  except  upon  pro- 
i^hSion  of  a  certificate  in  writing  to  the  purport  or  effect 
•JiiiPiamftier  mentioned. 

""tl  And  it  is  further  ordered,  that  every  person  who  has 
taoC  previously  been  admitted  an  attorney  as  aforesaid 
alMlly  before  he  be  admitted  to  take  the  oath  required  to 
be  taken  by  persons  applying  to  be  admitted  as  solicitors 
as  aforesaid,  undergo  an  examination  touching  his  fitness 
and  capacity  to  act  as  a  solicitor  of  the  said  Court  of 
Chancery;  and  that  twelve  solicitors  of  the  same  court, 
.ts'fe:  appointed  by  the  Master  of  the  Rolls  in  each  year, 
Aifi  bo  «zaminer8^  for  the  porpote  of  examining  aild  in- 
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quiring  toocliing  the  fitness  and  capacity  of  every  iddi ' 
applicant  for  admission  as  a  solicitor;  and  that  tioyfe 
of  the  said  examiners  shall  be  competent  to  oondndt^  I 
examinatioD  of  such  applicant;  and  that  if  the  sodcfr  ! 
aminers,  or  the  major  part  of  Uiem,  shall  be  satisfied  tf  1 
the  fitness  and  capacity  of  the  applicant  to  act  as  tnfe 
citor,  then  the  said  examiners,  or  the  major  part  of  tbi 
said  examiners,  shall  give  him  a  certificate  under  lUr 
hands,  testifying  such  fitness  and  capacity;  and  mk 
certificate  shaJl  be  in  force  until  the  end  of  the  term  riot 
but  one  following  the  date  thereof,  and  no  longer,  uillH 
the  time  shall  be  specially  extended  by  or^  of  Ae 
Master  of  the  Rolls  (mT.) 

And  it  is  further  ordered,  that  the  examiners  so  to 
be  appointed  shall  conduct  the  said  examination  mrier 
the  regulations  to  be  first  submitted  to,  and  approved  liji 
the  Master  of  the  Rolls  (id.) 

And  it  is  further  ordered,  that,  in  case  any  penoo 
shall  be  dissatisfied  with  the  refusal  of  the  said  a- 
aminers  to  grant  such  certificate,  he  shall  be  at  liberty 
to  apply  for  admission  by  petition  in  writing  to  the  Mu- 
ter of  the  Rolls,  upon  which  no  fee  shall  be  received,  ind 
which  petition  shall  be  heard  by  the  Master  of  the  Rolls 
at  such  time  as  he  shall  appoint,  and  the  Master  of  tke 
Rolls  shall,  upon  hearing  thereof,  make  such  order  ssto 
him  shall  seem  meet  (id.) 

And  it  is  further  ordered,  that  such  examination  u 
aforesaid  shall  be  held  in  the  hall  or  building  of  the  In- 
corporated Law  Society  of  the  United  Kingdom,  in 
Chancery  Lane,  on  such  day  or  days  as  the  said  ex- 
aminers shall  appoint;  and  that  any  person  not  previ- 
ously admitted  an  attorney  of  the  courts  of  law  aforesaid^ 
or  one  of  them,  and  desirous  of  being  admitted  a  sdi- 
citor  of  the  said  Court  of  Chancery,  shall,  six  days  tt 
least  before  the  commencement  of  the  term  next  pre- 
ceding the  term  in  or  as  of  which  he  shall  propose  to  be 
admitted  a  solicitor,  as  aforesaid,  cause  to  be  delivered 
at  the  Secretary's  Office  in  the  Rolls  Yard,  and  at  the 
hall  of  the  said  Incorporated  Law  Society,  a  notice  in 
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Writing  signed  by  himseU,  containing  a  statement  of  his 
J^ea  place  of  abode,  and  tbe  name  or  names  and  place 

SUlaces  of  abode  of  tbe  person  or  persons  witb  wbom 
has  senred  as  an  articled  derk  daring  tbe  continuance 
i^.his  articles  of  clerkship,  and  containing,  in  addition 
jDiereto,  a  statement  of  his  place  or  places  of  abode  and 
^rice  for  the  last  preceding  twelve  months;  and  tbe 

Sler-secretary  of  the  Master  of  the  Rolls  shall  reduce 
such  notices  into  an  alphabetical  list  under  convenient 
ida»  and  shalU  on  or  before  tbe  first  day  of  the  said 
gy)eceding  term,  affix  such  list  on  some  conspicuous  place 
Ifitbin,  and  on  the  outside  of,  the  Secretary's  Office  in 
the  Rolls  Yard,  the  public  office,  tbe  Registrar's  Office, 
papA  the  office  of  the  Clerks  of  Records  and  Writs;  and 
|jjhe  said  under-secretary  shall  also,  at  the  time  aforesaid, 
Hpniish  the  secretary  of  tbe  Incorporated  Law  Society  of 
the  United  Kingdom  with  a  copy  or  copies  of  the  said 
list  (id.) 

In  pursuance  of  tbe  foregoing  order,  tbe  following 
T^;nlations  touching  the  examination  thereby  required 
liave  been  submitted  to  and  approved  by  tbe  Right  Ho- 
^purable  the  Master  of  tbe  Rolls,  on  tbe  15th  January, 
.1844. 

I.  That  every  person  applying  to  be  admitted  a  soli- 
citor of  the  High  Court  of  Chancery,  pursuant  to  tbe 
said  orders,  shall,  within  tbe  first  seven  days  of  tbe  term 
jn  or  as  of  which  he  is  desirous  of  being  admitted,  leave 
or  cause  to  be  left  with  the  secretary  of  the  Incorporated 
Law  Society,  at  the  hall  of  the  said  society  in  Chancery 
Lan^  for  the  inspection  and  consideration  of  the  ex- 
aminers, his  articles  of  clerkship  duly  stamped,  and  also 
any  assignment  which  may  have  been  made  thereof,  to- 

f  ether  with  answers  in  writing  to  the  several  questions 
ereunto  annexed,  signed  by  the  applicant. 

II.  That  in  case  the  applicant  shall  shew  sufficient 
cause  to  the  satisfaction  of  tbe  examiners,  or  tbe  major 
part  of  them,  why  the  first  regulation  cannot  be  fully 
complied  with,  it  shall  be  in  the  power  of  the  said  ex- 
aminerSj  or  the  major  part  of  them,  to  dispense  with  any 
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part  of  the  first  TCgolatioii  that  thej  nuqr  tfamk  fit  ■! 


III.  That  ererj  person  appiying  for 
also,  if  required,  sign  and  leave,  or  cause  to  be  left  ivft 
the  secretary  (tf  the  said  society,  for  the  inqpeetioii  aai 
consideration  of  the  examiners,  answers  in  writiag  H 
such  other  written  or  printed  questions  as  akaU  be  fl^ 
posed  by  the  said  examiners,  touching  his  said  aam 
and  conduct.  And  moreover,  that  erery  person  if^ 
ing  for  admission  shall,  if  required,  procove  the  atftoM 
or  attorneys,  solicitor  or  solicitors,  with  whom  he  im 
have  served  his  clerkship  as  aforesaid,  to  answer,  eSdwr 
personally  or  in  writing,  to  the  questions  heieiiiifes» 
nexed,  and  also  to  any  other  questions  toochiaglhi 
service  or  condnct  of  the  applicant,  onless  it  ahall  ^pw 
to  the  satisfaction  of  the  said  examiners,  or  the  tifK 
part  of  them,  that  he  is  unable  to  procure  the  said  lA- 
tomey  or  attorneys,  solicitor  or  solicitors,  to 
answer  any  such  questions  as  aforesaid. 

IV.  That  every  person  so  applying  shall  also 
the  said  examiners  at  the  hall  or  buiUiing  of  the 
porated  Law  Society  of  the  United  Kingdom,  in  Ckaa- 
cery  Lane,  at  such  time  or  times  as  shall  be  duly  ap- 
pointed for  that  purpose,  and  shall  answer  such  questisH 
as  the  said  examiners  shall  then  and  there  put  to  Un 
by  written  or  printed  papers,  touching  as  well  the  mat- 
ters hereinbefore  mentioned,  as  also  touching  his  fitnen 
and  capacity  to  act  as  a  solicitor. 

y.  That  upon  compliance  with  the  aforesaid  regula- 
tions, and  if  the  examiners  present  at  and  conducting 
the  said  examination,  or  the  major  part  of  the  aaid  eiE- 
aminers,  shall  be  satisfied  as  to  tne  fitness  and  oapaeifcf 
of  the  person  so  applying  to  act  as  a  solicitor,  the  said 
examiners,  or  the  major  part  of  them,  shaU  sign  a  certi- 
ficate in  the  following  form: — 

We  do  hereby  certify  that  A.  B.  hath  been  examined 
by  us,  the  undersigned  examiners,  as  required  by  the 
order  and  regulations  made  and  approved  of  by  the 
Right  Honourable  the  Master  of  the  BoUs  on  the  ISth 
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ibgr  of  Jannaiy,  1844.  And  we,  the  andenigned  ez- 
aminers,  do  testify  that  the  said  A.  B.  is  fit  and  capaUe 
I»te1m  a  lolicitor  of  the  High  Court  of  Chancery. 

kroQiMffibiif  <»  to  due  SermeCf  to  he  WMwered  by  the 
Mm'kJy  I.  What  was  your  age  on  the  day  of  the  date 
€f <7oar  aiticles  ? 

f^Ms,  HaTe  you  serred  the  whole  term  of  your  articles 
■i  the  office  where  the  attorney  oil  attorneys,  solicitor  or 
pJkitoi  fi,  to  whom  yon  were  articled  or  assigned  carried 
Wilis  or  their  business  ?  and  if  not,  state  the  reason. 
nrflK.  Have  you  at  any  time  during  the  term  of  your 
heen  absent  without  the  permission  of  the  at- 
or  attorneys,  solicitor  or  solicitors,  to  whom  you 
\  articled  or  assigned  ?  and  if  so,  state  the  length 
mtfi.  occasions  of  such  absence. 

■'-■  IV.  Have  you  during  the  period  of  your  articles  been 
liDgaged  or  concerned  in  any  profession,  business,  or 
employment,  other  than  your  professional  employment 
m  derk  to  the  attorney  or  attorneys,  solicitor  or  soli- 
citors, to  whom  you  were  articled  or  assigned  ? 
SI'  Wm  Have  you  since  the  expiration  of  your  articles  been 
1  or  concerned,  and  for  how  long  time,  in  any  and 
;  profession,  trade,  business,  or  employment,  other 
L  &e  profession  of  an  attorney  or  solicitor. 


*f  '€iue8tioru  as  to  due  Sertieey  to  be  answered  by  the 
Attorney  or  Solicitor,  Agent ,  Barrister,  or  special  Pleader 
$tUk  whom  you  may  have  served  any  Part  of  your  Time 
^imilm^your  Articles. 1  I.  Has  A.  B.  served  the  whole 
terte  of  his  articles  at  the  office  where  you  carry  on  your 
(Mwiness  ?  and  if  not,  state  the  reason. 
1 1'  IL  Has  the  said  A.  B.  at  any  time  during  the  term  of 
Mi'  articles  been  absent  without  your  permission  ?  and  if 
so,  state  the  length  and  occasions  of  such  absence. 
^>-  III.  Has  the  said  A.  B.  during  the  period  of  his  arti- 
'des  been  engaged  or  concerned  in  any  profession,  busi- 
■bss,  or  employment,  other  than  his  professional  employ- 
client  as  your  articled  clerk  ? 
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IV.  Has  the  said  A.  B.  during  the  whole  term  of  his 
derkship,  with  the  eiceptions  ahove  mentioned)  beta 
faithfiillj  and  diligently  employed  in  your  professiondi 
business  of  an  attorney  or  solicitor  ? 

y.  Has  the  said  A.  B.  since  the  expiration  of  his  ar- 
ticles been  engaged  or  concerned,  and  tor  how  longtime^ 
in  any  and  what  profession,  trade,  business,  or  emplc^ 
ment,  other  than  the  profession  of  an  attorney  or  aoliciton 

If  already  admitted  as  an  AttomeyI\  Any  persoi 
duly  admitted  an  attorney  of  -any  one  of  the  superior 
courts  of  law  at  Westminster  isentitled*  upon  prododiDf 
of  his  admission  therein,  or  an  official  certificate  theseiA 
and  that  the  same  still  continues  in  foroe,  to  be  admitted 
as  an  attorney  in  any  other  of  the  said  courts,  or  in  of 
inferior  court  of  law,  upon  signing  the  roll  of  such  other 
court,  but  not  otherwise,  and  shall  thereupon  he  entidei 
to  practise  as  an  attorney  therein,  in  like  manner  as  if  ki 
had  been  sworn  in  and  admitted  an  attorney  of  wA 
court;  and  any  person  admitted  a  solicitor  of  the  Cout 
of  Chancery  is  entitled,  upon  the  like  production,  to  be 
admitted  as  a  solicitor  in  any  inferior  court  of  equity,  npoa 
signing  the  roll  of  such  court  (6  &  7  Vict.  c.  73,  s.  27)-  - 

In  pursuance  of  the  forgoing;  enactment,  it  is  by  is 
order  of  the  Master  of  the  Rolls  of  the  10th  Januai}^ 
1844,  ordered,  that  any  gentleman  already  admitted  in 
either  of  the  courts  of  common  law,  may  be  sworn  wti 
admitted  a  solicitor  of  the  Court  of  Chancery  on  wKf 
Friday  during  Term,  at  the  Rolls  Court,  Westminstci» 
at  3  o'clock.  The  admission  in  the  common  kw 
Court  must  be  left  at  the  Secretary's  office.  Rolls  Yari 
Chancery  Lane,  on  the  previous  day,  between  the  boon 
of  10  and  2. 

The  senior  clerk  of  the  Petty  Bag  Office  in  the  Court 
of  Chancery,  or  his  deputy,  or  such  other  person  as  the 
Master  of  the  Rolls  shall  for  that  purpose  appoint,  k  t$ 
have  the  custody  of  the  rolls  or  books  wherein  perMV 
are  at  present  inrolled  as  solicitors,  and  is  to  inrol  tke 
name  of  every  person  who  shall  be  admitted,  a  i 
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pursuant  to  the  act,  and  the  time  when  admitted,  in 
alphabetical  order,  in  books  to  be  kept  for  that  pnrpoae, 
to  which  books  all  persons  are  to  have  free  access,  with- 
out fee  or  reward  (sec.  20). 

If  any  solicitor  knowingly  act  as  agent  for  any  person 
not  dnly  qualified  to  act  as  an  attorney  or  solicitor,  such 
solicitor  so  offending  may  be  struck  off  the  roll,  and  for 
erer  after  disabled  from  practising  as  a  solicitor  (sec.  32). 

Annual  Certificate, 

?  Every  attorney  and  solicitor  must,  to  entitle  him  to 
ptaotise,  take  out  a  certificate  annually  from  the  Stamp- 
offioe,  pursuant  to  the  25  Geo.  3,  c.  80,  and  37  Geo.  3, 
e.'  90,  those  acts  being  saved.  With  a  view  of  preventing 
VBanthorised  persons  from  obtaining  such  certificates  or 
aroieering  in  the  Law  list,  it  is  enacted,  that  in  future 
there  shall  be  a  Registrar  of  attorneys  and  solicitors, 
aid  that  such  Registrar  shall  keep  an  alphabetical  roll 
m  hook  of  all  attorneys  and  solicitors,  and  issue  certifi>- 
■oates  of  persons  who  have  been  admitted  and  inroUed  as 
attorneys  or  solicitors,  and  are  entitled  to  take  out 
atamped  certificates  authorising  them  to  practise  as 
such ;  and  that  the  duties  of  such  Registrar  shall  be 
performed  by  the  Incorporated  Law  Society  until  other- 
jmt  ordered  (6  &  7  Vict.  c.  73,  sec.  21). 
.  The  Commissioners  of  Stamps  and  Taxes  shall  not 
iprant  or  issue  to  any  person  any  stamped  certificate 
«Bthorising  such  person  to  practise  as  an  attorney  or 
solicitor,  unless  he  shall  leave  with  the  Commissioners 
a  certificate  from  such  Registrar  that  such  person  is  an 
attorney  or  solicitor,  and  entitled  to  take  out  such 
stamped  certificate  (sec.  22), 

Haw  procured,']  For  the  purpose  of  obtaining  such 
Iflgistrar's  certificate,  a  declaration  in  writing,  signed 
iff  such  attorney  or  solicitor,  or  by  his  partner,  or  in 
taie  such  attorney  or  solicitor  resides  more  than  twenty 
inles  from  London,  then  by  his  London  agent  on  his 
4dial^  containing  his  name  and  place  of  residence^  and 
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the  ooort,  or  one  of  the  courts  of  which  he  is  then  id> 
mitted  an  attorney  or  solicitor,  together  with  the  tens 
and  year  in  or  as  of  which  he  was  admitted,  is  to  be 
delivered  to  the  Registrar,  who  is  to  cause  the  psrtieii- 
lars  thereof  to  be  entered  in  a  book  to  be  kept  for  thit 
purpose,  which  is  to  be  open  to  the  inspection  of  aB 
persons  without  fee;  and  the  Registrar,  at  the  expifitios 
of  six  days  after  the  delivery  of  such  declaration  (uukii 
the  party  applying  for  such  certificate  is  not  upon  the 
roll  of  attorneys  or  solicitors),  is  to  deliver  to  the  sttor- 
ney  or  solicitor,  or  his  agent,  on  demand,  a  certificate 
in  the  form  set  forth  in  the  third  schedule  to  the  id, 
and  which  certificate  is  to  be  delivered  to  and  left  with 
the  Commissioners  of  Stamps  and  Taxes  (sec.  23). 

If  the  Registrar  decline  to  issue  such  certificate,  the 
party  applying  for  the  same,  if  a  solicitor,  may  app^ 
to  the  Master  of  the  Rolls,  who  may  make  such  oner 
in  the  matter  as  shall  be  just,  and  order  payment  of 
costs  by  and  to  either  of  the  parties,  if  he  shall  see  & 
(sec.  24). 

By  the  55  Geo.  3,  c.  184,  which  remains  anrepesled, 
the  duty  on  attorneys'  and  solicitors'  certificates  is 
regulated  as  follows:  if  the  solicitor  resides  in  London 
or  Westminster,  or  within  the  limits  of  the  twopenny 
post,  and  has  been  admitted  for  three  years  or  more,  tfaie 
stamp  duty  is  ^12  ;  if  not  admitted  three  years,  £6, 
If  the  solicitor  resides  beyond  the  limits  of  the  twopenny 
post,  and  has  been  admitted  for  three  years  or  more,  the 
duty  is  £S;  if  not  admitted  three  years,  £4, 

The  Reyiatrar^i  certificate  having  been  obtained^  is 
taken  to  the  Stamp-office,  Somerset  House,  where  the 
duty  is  paid  ;  after  which,  a  note  in  writing,  containing 
the  name  and  residence  of  the  solicitor,  is  handed  in, 
and  thereupon  the  clerk  makes  out  the  annual  certifi- 
cate. Formerly  the  certificate,  when  obtained,  must 
have  been  entered,  pursuant  to  the  37  Geo.  3,  c.  90, 
sec.  27.  As  this  portion  of  the  act,  however,  is 
repealed,  it  will  in  future  be  unnecessary  to  file  the 
certificate. 
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Neglecting  to  procure,']  If  any  attornej  or  solicitor 
shall  neglect  to  procure  an  annual  stamped  certificate, 
in  such  case  the  Registrar  shall  not  afterwards  grant  a 
certificate  to  such  attorney  or  solicitor  without  the  order 
lof  the  Master  of  the  Rolls  in  the  case  of  a  solicitor, 
anthorising  such  Registrar  to  issue  such  certificate;  and 
Hut  Master  of  the  Rolls  may  make  such  order,  upon 
sach  terms  and  conditions  as  he  shall  think  fit  (0  &  7 
Vict.  c.  73,  sec  2;')). 

By  the  order  of  the  Idth  January,  1844,  reciting  the 
foregoing  act,  and  that  it  is  expedient  that,  upon  the 
application  of  a  solicitor  so  having  neglected  to  procure 
an  annual  stamped  certificate,  the  Master  of  the  Rolls 
should  have  means  of  inquiring  as  to  the  circumstances 
tmder  which  he  discontinued  to  practise,  and  as  to  his 
conduct  and  employment  during  the  time  of  such  dis- 
continuance, it  is  ordered  that  the  petition  for  such 
order,  and  the  affidavit  in  support  thereof,  shall  contain, 
in  addition  to  the  particulars  now  required,  a  statement 
of  the  place  or  places  of  abode,  and  of  the  occupation  of 
the  party  applying  during  the  last  preceding  year,  and 
shall  be  left  six  days  at  least  previous  to  the  first  day  of 
term  ;  and  that  the  party  applying  shall  at  the  same 
time  enter  or  cause  to  be  entered  in  a  book  to  be  kept 
for  that  purpose  by  the  under-secretary  of  the  Master  of 
the  Rolls,  his  name  and  place  or  places  of  abode  for  the 
last  preceding  twelve  months. 

And  it  is  ordered,  that  the  order  for  the  granting  the 
certificate  to  any  person  so  applying  shall  not  be  drawn 
up  till  the  day  after  the  term  previous  to  which  such 
petition  and  affidavit  shall  have  been  left  with  the  secre- 
tary of  the  Master  of  the  Rolls,  unless  the  Master  of 
the  Rolls  shall  otherwise  order  {id.) 

No  person  who  as  an  attorney  or  solicitor  shall  sue, 
prosecute,  defend,  or  carry  on  any  action  or  suit,  or  any 
proceedings,  in  any  of  the  courts  aforesaid,  without 
naving  previously  obtained  a  stamped  certificate  which 
shall  be  then  in  force,  shall  be  capable  of  maintaining 
any  action  or  suit  at  law  or  in  equity  for  the  recovery  of 
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any  f^  reward,  or  disbnrsement  for  or  in  respect  of  any 
business,  matter^  or  thing  done  by  him  as  an  attonrf 
or  solicitor  as  aforesaid  whilst  he  shall  have  been  with- 
out such  certificate  as  last  aforesaid  (6  &  7  ^ct.  c.  73, 
sec.  26).  As  the  provisions  of  the  37  (xeo.  3,  c.  90,  ire 
repealed  only  so  far  as  they  incapacitate  attorneys  and 
solicitors  who  neglect  to  take  out  certificates  from  prao- 
tisiug  and  nullify  their  admissions,  the  penalty  of  £50, 
imposed  by  the  30th  section  of  that  act  for  such  neglect, 
or  for  giving  a  false  place  of  residence  to  evade  payment 
of  the  higher  duties,  remains  still  in  full  force. 

Delivery  of  Bill. 

No  attorney  or  solicitor,  nor  any  executor,  admini- 
strator, or  assignee  of  any  attorney  or  solicitor,  shall 
commence  or  maintain  any  action  or  suit  for  the  reco- 
very of  any  fees,  chaises,  or  disbursements,  for  any  bu- 
siness done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  (calendar,  sec.  48)  month  after  sudi 
attorney  or  solicitor,  or  executor,  administrator,  or  as* 
signee  of  such  attorney  or  solicitor,  shall  have  delivered 
unto  the  party  to  be  charged  therewith,  or  sent  by  the 
post  to  or  left  for  him  at  his  counting-house,  office  of 
business,  dwelling-house,  or  last  known  place  of  abode, 
a  bill  of  such  fees,  charges,  and  disbursements,  and 
which  bill  shall  either  be  subscribed  with  the  proper 
hand  of  such  attorney  or  solicitor,  (or,  in  the  case  of  a 
partnership,  by  any  of  the  partners,  either  with  his  own 
name,  or  with  the  name  or  style  of  such  partnership)', 
or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  inclosed  in  or  accompankd 
by  a  letter  subscribed  in  like  manner  referring  to  such 
bill  {Q  &7  Vict.  c.  73,  sec.  37). 

By  the  same  section,  however,  it  is  provided,  that  afly 
Jud^e  of  the  superior  Courts  of  Law  or  Equity  may  au- 
thorize an  attorney  or  solicitor  to  6ommenee  an  action 
or  suit  for  the  recovery  of  his  fees,  although  one  month 
may  not  have  expired  from  the  delivery  of  the  blD, 
on  proof  to  the  satisfacticm.  oC  vack  Jud^*^  that  th»^  is 
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probable  cause  for  believing  that  the  party  is  about  to 
qnit  England. 

Under  the  former  act  (2  Geo.  2,  c.  23)  it  was  neces- 
my  that  the  bill  should  be  written  in  a  common  legible 
hand,  and  in  the  English  tongue  (except  law  terms  and 
names  of  writs),  and  in  words  at  length.  As  the  recent 
act  does  not  contain  these  provisions,  and  as  it  has  been 
held,  that  where  the  language  or  abbreviations  are  com- 
mon and  intelligible  it  is  sufficient  {Frawd  y.  Stillard^ 
4  C.  &  P.  51),  it  may  be  presumed  that  this  rule  will 
continue  to  prevail. 

It  is  not  necessary  for  the  solicitor  to  prove  the  con- 
tents of  the  bill  so  delivered,  but  merely  a  delivery  ia 
manner  directed  by  the  act;  it  being  competent  for  the 
other  party  to  shew  that  the  bill  so  delivered  was  not 
such  a  bill  as  constituted  a  honk  fide  compliance  with 
the  act  (sec.  37). 

Taxation  of  Bill. 

Formerly,  if  an  attorney's  or  solicitor's  bill  contained 
any  item  for  business  done  in  any  action  or  suit  in  a 
Court  of  Law  or  Equity,  the  client,  or  party  to  be 
charged  therewith,  was  entitled  to  have  the  same  taxed. 
Where  the  whole  demand,  however,  was  for  conveyanc- 
ing, or  for  business  done  before  Parliamentary  Commit- 
tees, the  Court  had  no  power  to  order  taxation  of  the  bill. 

By  the  ^  &7  Vict.  c.  73,  it  is  enacted,  that,  in  future, 
upon  the  application  of  a  party  chargeable  by  a  bill 
mthin  one  (calendar,  sec.  48)  month  after  the  delivery 
thereof  by  the  attorney  or  solicitor,  it  shall  be  lawful,  in 
ease  the  business  contained  in  such  bill,  or  any  part 
thereof,  shall  have  been  transacted  in  the  High  Court  of 
Chancery,  or  in  any  other  Court  of  Equity,  or  in  any 
matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of 
such  business  shall  have  been  transacted  in  any  Court 
of  Law  or  Equity,  for  the  Lord  High  Chancellor  or  the 
Master  of  the  Rolls  to  refer  such  bill  and  the  demand  of 
such  attorney  or  solicitor,  executor,  administrator,  or 
assignee,  thereupon  to  be  taxed  and  settled  by  the  proper 
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officer  of  the  court  in  which  such  reference  shall  be, 
made,  without  any  money  being  brought  into  cooit; 
and  the  court  or  judge  making  such  reference  shall  re- 
strain such  solicitor,  or  executor,  administrator,  or  ai- 
signee  of  such  solicitor,  from  commencing  any  action  or 
suit  touching  such  demand  pending  such  referean 
(sec.  37). 

In  case  no  such  application  as  aforesaid  shall  be  made 
within  such  month  as  aforesaid,  then  such  referenee 
may  be  made,  either  upon  the  application  of  the  attorney 
or  solicitor,  or  the  executor,  administrator,  or  assignee 
of  the  attorney  or  solicitor,  whose  bill  may  have  been 
so  delivered,  or  upon  the  application  of  the  party  charge- 
able by  such  bill,  with  such  directions  and  subject  to 
such  conditions  as  the  court  shall  think  proper;  and 
such  court  may  restrain  such  attorney  or  solicitor,  or 
the  executor,  administrator,  or  assignee  of  such  attorney 
or  solicitor,  from  commencing  or  prosecuting  any  action 
or  suit  touching  such  demand  pending  such  reference^ 
upon  such  terms  as  shall  be  thought  proper  (id.) 

No  such  reference,  however,  is  to  be  directed  upon  an 
application  made  by  the  party  chargeable  with  such  bill 
after  a  verdict  shall  have  been  obtained,  or  a  writ  of  in- 
quiry executed,  in  any  action  for  the  recovery  of  the 
demand  of  such  attorney  or  solicitor,  or  executor,  admi- 
nistrator, or  assignee  of  such  attorney  or  solicitor,  or 
after  the  expiration  of  twelve  months  after  such  bill  shall 
have  been  delivered,  except  under  special  circumstance^ 
to  be  proved  to  the  satisfaction  of  the  judge  to  whom 
the  application  for  such  reference  shall  be  made  (id.) 

Where  any  person,  not  the  party  chargeable  with  any 
such  bill,  shall  be  liable  to  pay  or  shall  have  paid  such 
bill  either  to  the  attorney  or  solicitor,  his  executor,  ad- 
ministrator, or  assignee,  or  to  the  party  chargeable  with 
such  bill,  such  person,  his  executor,  administrator,  or 
assignee,  may  make  such  application  for  a  reference  fat 
the  taxation  and  settlement  of  such  bill  as  the  party 
chargeable  therewith  might  himself  make,  and  the  same 
reference  and  order  is  to  be  made  thereupon,  and  the 
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9mQ  course  pnrsned  in  all  respects,  as  if  such  applica- 
tion was  made  by  the  party  chargeable  with  such  bill : 
provided  that  in  case  such  application  is  made  when, 
under  the  provisions  therein  contained,  a  reference  is  not 
aathorized  to  be  made  except  under  special  circum- 
ttinces,  the  court  may  take  into  consideration  any  addi- 
tbnal  special  circumstances  applicable  to  the  person 
aiaking  such  application,  although  such  circumstances 
might  not  be  applicable  to  the  party  chargeable  with  the 
said  bill  if  he  was  the  party  making  the  application 
(sec.  38). 

In  any  case  in  which  a  trustee,  executor,  or  adm  ini- 
strator  has  become  chargeable  with  any  such  bill,  the 
Lord  Chancellor,  or  the  Master  of  the  Rolls,  is  em- 
powered, if  he  shall  thmk  fit,  upon  the  application  of  a 
party  interested  in  the  property  out  of  which  such  trus- 
tee, executor,  or  administrator  may  have  paid  or  be  en- 
titled to  pay  such  bill,  to  refer  the  same,  and  such  attor- 
DiBy's  or  solicitor's  demand  thereupon,  to  be  taxed  and 
settled  by  the  proper  officer  of  the  Court  of  Chancery, 
and  to  make  such  order  as  he  shall  think  fit  for  the 
payment  of  what  shall  be  found  due,  and  of  the  costs  of 
such  reference  (sec.  39). 

For  the  purpose  of  any  such  reference  upon  the  ap- 
plication of  the  person  not  being  the  party  chargeable 
within  the  meaning  of  the  act,  or  of  a  party  interested, 
the  court  may  order  any  such  attorney  or  soUcitor,  or 
his  representative,  to  deliver  to  the  party  making  the 
application  a  copy  of  the  bill,  upon  payment  of  the  costs 
of  such  copy  (sec.  40). 

No  bill,  however,  which  shall  have  been  previously 
taxed  and  settled,  shall  be  again  referred,  unless  under 
special  circumstances  the  court  shall  think  fit  to  direct 
aretaxation  thereof  {id,). 

The  business  must  be  connected  with  the  profession 
of  an  attorney  or  solicitor;  and  a  bill  of  fees  claimed  by 
a  solicitor,  simply  as  steward  of  a  manor,  is  not  taxable 
under  the  act  {Allen  v.  Aldridge,  In  re  Ward,  5  Beav. 
401;  13  Law  J.,  N.  S.,  155;  8  Jur.  435).    And  it  has 
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been  held  by  the  common-law  coiurts,  that  the  tUtnte 
does  not  apply  to  the  taxation  of  an  agenf  s  bill  of  eoHI 
(In  re  Gedge,  9  Jur.  470;  Simons  y.  Pemeoek,  id.  711). 
Charges  in  a  solicitor's  bill,  for  procuring  satis&etkm  tl 
be  entered  in  the  Court  of  Common  Pleas  upon  a  bodl 
for  malt  duties,  cannot  be  considered  as  charges  fw 
business  transacted  in  a  court  of  law,  and  are,  thefeiinef 
subject  to  taxation  under  an  order  of  this  conrt  {Inn 
Gaitskell,  1  Phil.  576;  14  Law  J.,  N.  S.,  450;  9<^. 
909).  -     1' 

A  bill  of  costs  which  has  been  deliyered  may  be  re> 
ferred  for  taxation,  though  not  signed  by  the  soUdtor, 
nor  inclosed  in  a  letter  signed  by  him  and  referring  to 
such  bill  (In  re  Pender,  9  Jur.  339). 

The  act  does  not  apply  where  there  is  a  special  agree* 
ment  as  to  costs  between  the  parties  (In  re  Mhodes,  8 
Jur.  1109). 

J/ter  Payment.']  The  payment  of  any  such  bill  is  in 
no  case  to  preclude  the  court  or  judge  to  whom  applicatioii 
shall  be  made  from  referring  such  bill  for  taxation,  if  the 
special  circumstances  of  the  case  shall,  in  the  opinioDof 
such  court  or  judge,  appear  to  require  the  same,  upoa 
such  terms  and  conditions  and  subject  to  such  directioDB 
as  to  such  court  shall  seem  right,  provided  the  applka* 
tion  be  made  within  twelve  calendar  months  after  pay- 
ment (sec.  41).  :» '' 

It  has  been  held,  that  the  court  cannot,  in  any-'Ciise 
whatever,  send  a  bill  for  taxation  as  against  the  soticitor, 
if  it  has  been  paid  more  than  twelve  months;  but  tks 
court  may,  after  that  period,  direct  a  taxation  between  ft 
trustee  and  his  cestui  que  trust,  to  justify  the  payments 
of  the  former  (In  re  Doumes,  5  Beav.  425;  13  LawJ., 
N.S.,  159). 

With  respect  to  what  will  be  considered  special  okr- 
cumstances  within  the  meaning  of  the  act,  it  would  te^ 
pear,  that  where  a  party  pays  a  solicitor's  bill  under 
protest,  in  order  to  procure  the  execution  of  a  deed 
vrhich  the  soUcitoi  mVl  not  otherwise  permit  to  be  exfs- 
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cotedy  this  constitutes  a  special  circumstance,  entitling 
Ibe  party  to  an  order  for  subsequent  taxation  (In  re 
Clement  J  Ex  parte  Andrews,  8  Jur.  327).  So,  where 
the  solicitor  of  a  mortgagee  insisted  on  the  immediate 
pfjrment  g[  his  bill  of  costs  by  the  mortgagor  at  the 
meetiDg  for  paying  ofip  the  mortgage,  and  refused  to 
fOow  him  an  opportunity  to  examine  the  bill,  the  court 
oansidered  the  mortgagor  to  have  paid  the  bill  under 
pressure,  and  this  alone  was  considered  to  be  a  sufficient 
special  circumstance  to  induce  the  court  to  order  the  bill 
to  be  taxed  (In  re  WelU,  14  Law  J.,  N.  S.,  215;  9  Jur. 
820;  and  see/n  re  Alcock,  9  Jur.  720).  In  such  cases 
it  appears  necessary  to  specify,  in  the  petition  for  taxa- 
tion, some  of  the  items  in  the  bill  which  are  objection- 
able (Jn  re  Thompson,  14  Law  J„  N.  S.,  137;  9  Jur. 
169;  Barwell  v.  Brooks,  7  Beav.  345).  So,  cestuis  que 
trust,  seeking  the  taxation  of  a  bill  which  has  been  paid 
Inr  their  trustees,  must  state  particular  items  of  over- 
Azx^  in  the  bill,  or  other  special  circumstances  (In  re 
Bennett,  14  Law  J.,  N.  S.,  403). 
•iThe  mere  circumstance  that  a  bill  of  costs  contains 
items  which  would  be  disallowed  or  reduced  on  taxation, 
is  not  of  itself  sufficient  to  entitle  the  party  to  a  taxation 
of  a  bill  which  has  been  paid,  unless  it  appears  that  the 
OTeroharges  are  in  themselves  so  extravagant  and  im- 
proper as,  under  the  circumstances,  to  be  considered 
fraudulent  (Massie  v.  Drake,  4  Beav.  433). 

••'The  continuance  of  the  relation  of  solicitor  and  client, 
\»mot  sufficient  in  itself,  in  the  absence  of  any  fraud  or 
prtssure,  to  induce  the  court  to  refer  a  bill  for  taxation 
afUdr>  payment  by  the  client  (Sayer  v.  Wagstaff,  5  Beav. 
^Id-^cSJur.  1083). 

Where  a  promissory  note  was  given  in  payment  of  a 
bill  of  costs,  it  was  held,  that  the  bill  must  be  consi- 
dered as  paid,  not  on  the  day  the  note  was  given,  but  on 
the  day  of  payment  thereof  (ibid,) 

'i  Order  for, "]  If  the  application  be  made  within  one 
month  after  delivery  of  the  bill,  the  order  may  be  ob* 
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tained  on  petition  as  of  course.      If  made  after  te 
expiration  of  one  month  and  before  the  expintknd 
twelve  months,  the  order,  although  not  as  of  txmtk, 
may  be  obtained  on  an  ex  parte  application  {h  te 
GaitskelU  1  Phil.  576;   14  Law  J.,  N.  S.,  450;  9  Jiif. 
909;  and  see  In  re  Becke  ^  Flower^  5  Beav.  406;  13 
Law  J.,  N.  S.,  157;  8  Jur.  505).     After  rardict,  initrf 
inquiry,  or  payment,  or  after  the  expiration  of  twdie 
months  from  the  delivery  of  the  bill,  a  special  oriff» 
made  upon  special  circumstances,  to  be  proved  to  the 
wtisfaction  of  the  court,  is  necessary  {ibid.) 

The  application  is  considered  as  made,  at  the  latest, 
at  the  time  of  answering  the  petition,  and  not  at  the 
time  of  service  of  the  petition,  or  the  day  appointed  for 
hearing  (Sat/err.  Wagstaff^  5  Beav.  415;  13  Law  J., 
N.  S.,  161;  8  Jur.  1083). 

Where  bills  of  costs  are  delivered  for  business  done 
for  the  client  personally,  and  also  other  bills  which  the 
client  in  a  representative  character  b  liable  to  pay,  the 
proper  course  is  to  obtain  two  distinct  orders  for  taaoh 
tion  {In  re  Pender,  9  Jur.  339). 

Where  a  bill  of  costs  was  delivered  for  business  done 
for  executors  on  their  joint  retainer,  an  order  to  tax  siidi 
bill,  obtained  on  the  petition  of  one  of  the  execntois, 
was  discharged  for  irregularity  {In  re  Thomas  Perkint, 
9  Jur.  220). 

Formerly,  the  order  for  the  taxation  was  obtained 
on  petition,  which,  if  a  cause  was  pending,  was  entitled 
in  the  cause.  By  the  recent  act,  however,  all  appli- 
cations to  refer  any  bill  of  costs  to  be  taxed  and  settled, 
and  for  the  delivery  of  such  bill,  and  for  the  deliT«^ 
ing  up  of  deeds,  documents,  and  papers,  are  to  be 
made  in  the  matter  of  the  attorney  or  solicitor  (sect. 
43). 

The  taxing  officer  to  whom  any  bill  may  be  referred 
to  be  taxed  and  settled  is  at  hberty  to  request  the  pro- 
per officer  of  any  other  court,  having  such  an  officer,  to 
assist  him  in  taxing  and  settling  any  part  of  the  bill, 
and  such  officer  is  to  ij^iooeed  to  tax  and  settle  the  same^ 
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ind  to  have  the  same  powers  and  receive  the  same  fees 
fH  apon  a  reference  to  him  by  the  court  of  which  he  is 
fuoh  officer,  and  is  to  return  the  same  with  his  opinion 
ttereon  to  the  officer  who  so  requested  him  to  tax  the 
•iqie  (sect.  42). 

.  If  the  solicitor,  or  the  party  chargeable  with  the  bill, 
iaviiig  due  notice,  neglects  to  attend  the  taxation,  the 
^fiost  to  whom  the  same  is  referred  may  proceed  to  tax 
ip^  settle  the  bill  and  demand  ex  parte  (sect.  37). 
,  Where  an  order  of  course  is  obtained  for  the  taxation 
of  a  solicitor's  bill,  the  Taxing  Master  has  power,  on 
the  reference,  to  determine  a  question  of  liability  and 
letainer  as  to  any  items  of  the  bill,  except  those  as  to 
which  the  retainer  is  admitted  by  the  petition;  and  a 
special  petition  in  such  case  is  unnecessary  (In  re 
Bracey,  14  Law  J.,  N.  8.,  299;  9  Jur.  417). 

Costs  ofJ]  In  case  any  such  reference  shall  be 
made  upon  the  application  of  the  party  chargeable  with 
such  bill,  or  upon  the  application  of  such  attorney  or 
solicitor,  or  the  executor,  administrator,  or  assignee  of 
soGh  attorney  or  solicitor,  and  the  party  chargeable  with 
iqch  bill  shall  attend  upon  such  taxation,  the  costs  of 
ti|ch  reference  shall,  except  as  hereinafter  provided  for, 
be  paid  according  to  the  event  of  such  taxation;  that 
is  to  say,  if  such  bill  when  taxed  be  less  by  a  sixth  part 
tlum  tiiie  bill  delivered,  sent,  or  left,  then  such  attorney 
or  solicitor,  or  executor,  administrator,  or  assignee  of 
iqph  attorney  or  solicitor,  shall  pay  such  costs;  and  if 
flQoh  bill  when  taxed  shall  not  be  less  by  a  sixth  part 
jli^n  the  bill  delivered,  sent,  or  left,  then  the  party 
iHhargeable  with  such  bill,  making  such  application,  or 
so  attending,  shall  pay  such  costs;  and  every  order  to 
be  made  for  such  reference  as  aforesaid  shall  direct  the 
afieer  to  whom  such  reference  shall  be  made  to  tax  such 
•oosts  of  such  reference  to  be  so  paid  as  aforesaid,  and 
to  certify  what  upon  such  reference  shall  be  found  to  be 
dae  to  or  from  such  attorney  or  solicitor,  or  executor, 
adminiptrator,  or  assigoee  of  such  attorney  or  solicitor, 
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in  respect  of  such  bill  and  demand,  and  of  the  eoitarf 
sach  reference,  if  payable:    Provided  also,  that  snk 
officer  shall  in  all  cases  be  at  liberty  to  certify  specUlf 
any  circumstances  relating  to  such  bill  or  taxation,  m 
the  court  or  judge  shall  be  at  liberty  to  make  iherenpoa 
any  such  order  as  such  court  or  judge  may  think  n^t 
respecting  the  payment  of  the  costs  of  such  taxation: 
Provided  also,  that  where  such  reference  as  aforesaid 
shall  be  made  when  the  same  is  not  authorised  to  be 
made  except  under  special  circumstances,  as  hereinbe- 
fore provided,  then  the  said  court  or  judge  shall  be  it 
liberty,  if  it  shall  be  thought  fit,  to  give  any  special 
directions  relative  to  the  costs  of  such  reference  (seoL 
37). 

Prior  to  the  recent  act,  where  the  order  for  the  »• 
ference  was  obtained  afler  action  brought,  the  ctient  wu 
not  entitled  to  the  costs  of  the  reference,  although  moR 
than  one-sixth  of  the  amount  was  taken  off  the  bill  (Is 
re  Boord,  7  Jur.  589;  12  Law  J.  N.  S.,  481 ;  6  Bear. 
348) :  and  under  the  foregoing  section  of  the  act,  it 
will  be  observed,  that  where  the  reference  is  made 
when  the  same  is  not  authorised  to  be  made  except  un- 
der special  circumstances,  the  costs  of  the  reference  are 
in  the  discretion  of  the  judge. 

Upon  the  taxation  and  settlement  of  the  bill,  the  cer- 
tificate of  the  ofiicer  by  whom  the  same  shall  be  taxed 
is  (unless  set  aside  by  order  of  court)  to  be  final  and 
conclusive  as  to  the  amount  thereof;  and  payment  of 
the  amount  certified  to  be  due  and  directed  to  be  pail 
may  be  enforced  according  to  the  course  of  the  court  in 
which  the  reference  is  made  (sect.  43). 

Formerly,  upon  the  Master's  certificate  being  obtained 
and  filed  at  the  Report  Office,  a  copy  thereof  was  served 
upon  the  party  from  whom  the  balance  was  reported 
due,  and  a  demand  made;  after  which,  upon  an  affida- 
vit of  service  and  of  default,  an  order  nisi  was  obtained 
for  the  party  to  pay  within  a  given  time  or  stand  com* 
mitted.  The  order  was  afterwards  made  absolute  upon 
an  affidavit  of  service  and  of  default,  and  thereupon  the 
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"Wj  was  committed.  Under  the  15th  order,  August, 
JMl,  however,  the  party  in  whose  favour  the  balance 
jliibmod  may  proceed  to  enforce  payment  thereof  in  a 
limilar  manner  as  previously  directed  with  respect  to 
JtlM^ieeovery  (boosts  in  the  cause  (see  ante,  p.  284). 

Serving  Notices  on, 

•.^  With  a  view  of  affording  greater  facility  for  the  service 
gt  notice^  &c.,  upon  the  solicitors  engaged  in  the  cause, 
it  is. ordered,  that  every  solicitor  of  a  party  suing  or  de- 
ftoding  by  a  sohcitor  shall  cause  to  be  indorsed  or  writ- 
tio  upon  every  writ  which  he  shall  sue  out,  and  upon 
every  information,  bill,  demurrer,  plea,  answer,  or  other 
pleading  or  proceeding,  and  all  exceptions  which  he  may 
Leave  with  the  Clerks  of  Records  and  Writs  to  be  filed, 
and  upon  all  instructions  which  he  may  give  to  the 
Clerks  of  Records  and  Writs  for  any  appearance  or 
other  purpose,  his  name  and  place  of  business,  and  also 
(if  his  place  of  business  shall  be  more  than  three  miles 
from  the  Record  and  Writ  Clerks'  Office),  another  pro- 
per place  (to  be  called  his  address  for  service),  which 
shall  not  be  more  than  three  miles  from  the  said  Office, 
where  writs,  notices,  orders,  warrants,  rules,  and  other 
documents,  proceedings,  and  written  communications, 
may  be  left  for  him;  and  where  any  such  solicitor  shall 
only  be  the  agent  of  any  other  solicitor,  he  shall  add  to 
kis'own  name  or  firm  and  place  of  business,  the  name  or 
irm  and  place  of  business  of  the  principal  sdlicitor  (17 
osier,  Oct.  1842). 

./Where  the  party  sues  or  defends  by  a  solicitor,  and 
no  address  for  service  of  such  solicitor  shall  have  been 
indorsed  or  added  pursuant  to  the  directions  of  the  1 7th 
order,  all  writs,  notices,  orders,  warrants,  rules,  and  other 
documents,  proceedings,  and  written  communications, 
not  requiring  personal  service  upon  the  party  to  be  af- 
fected thereby,  and  which  have  heretofore  been  served 
upon  the  sworn  clerks,  or  waiting  clerks,  shall,  unless 
the  court  shall  otherwise  direct,  be  deemed  sufficiently 
served*  upon  the  party,  if  served  upon  his  solicitor  at  his 
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place  of  business:  but  if  an  address  for  service  of  wA 
solicitor  sball  have  been  indorsed  or  added  as  aforesnd, 
then  all  such  writs,  notices,  orders,  warrants,  rules,  and 
other  documents,  proceedings,  and  written  commuuca- 
tions,  shall  be  deemed  sufficiently  served  upon  such 
party,  if  left  for  his  solicitor  at  such  address  for  service. 
(19  Vc/.) 

All  writs,  notices,  orders,  warrants,  rules,  and  other 
documents,  proceedings,  and  other  written  commnoicft- 
tions,  not  requiring  personal  service  upon  the  party  to 
be  afiPected  thereby,  and  which  have  heretofore  been 
served  on  the  clerks  in  court  or  waiting  clerks,  are  to 
be  served  before  eight  o'clock  in  the  evening  of  the  day 
on  which  the  same  shall  be  served,  or  otherwise  the  same 
shall  be  deemed  to  have  been  served  on  the  next  follow- 
ing day,  excluding  Sundays  (22  id,) 

How  changed. 

A  party  suing  or  defending  by  a  solicitor,  is  not  to  be 
at  liberty  to  change  his  solicitor  in  any  cause  or  matter 
without  an  order  of  the  court  for  that  purpose,  which 
may  be  obtained  by  motion  or  petition,  as  of  course;  and 
until  such  order  is  obtained  and  served,  and  notice  thereof 
given  to  the  Clerk  of  Records  and  Writs,  the  former 
solicitor  is  to  be  considered  the  solicitor  of  the  party  (18 
order,  Oct.  1842). 

"Where  a  solicitor  takes  another  into  partnership  with 
him,  it  appears  necessary,  if  it  is  intended  that  the  soit 
should  be  conducted  in  the  partnership  names,  to  obtain 
an  order  for  such  purpose  \Muttlehury  v.  Hai/wood,  8 
Jur.  1085). 

Prepare  a  petition  (see  form,  p.  12,  Appendix),  end 
take  it  to  the  Secretary  of  the  Rolls,  who  will  thereupw 
draw  up  and  enter  the  order,  for  which  you  pay  7*. 
Take  the  order  to  the  Clerk  of  the  Records  and  Writi 
in  whose  division  the  suit  is,  and  he  will  make  a  note 
thereof;  after  which,  serve  a  copy  of  the  order  on  the 
former  solicitor,  and  also  on  the  solicitor  of  the  opposite 
party. 


APPENDIX. 
FORMS. 

1.  PETITIONS. 


In  Chancery, 

Between  A.  B.  and  others,  plaintifiPs, 
and 
C.  D.  and  another,  defendants. 
To   the   Right  Honorable  The   Lord   High  Chan- 
cellor of  Great  Britain   [or,    « To  the   Right 
Honorable  the  Master  of  the  Rolls/'  as  the 
case  may  he\. 
The  humble  petition   of  the  above-named  plaintiff 
A.  B.  [or,  "defendant  C.  D."]. 

1.  To  amend  Bill,  be/ore  Answer. 

Sheweth, 

That  your  petitioner  hath  filed  his  bill  in  this 
honorable  Court,  to  which  the  said  defendants  have  not 
as  yet  appeared  [or,  "to  which  the  said  defendants 
have  appeared,  but  have  not  as  yet  put  in  any  answer 
thereto"]. 

That  your  petitioner  is  advised  to  amend  his  said 
biU. 

Your  petitioner,  therefore,  humbly  pr^ys  that  he 
may  be  at  liberty  to  amend  his  said  bill,  as  he 
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shall  be  advised,  without  payment  of  costs  [if 
the  defendants  have  taken  office  copiet  oftk 
bill,  add,  <<  upon  your  petitioner  amending  the 
defendants'  office  copies  thereof"]. 

And  your  petitioner  shall  ever  pray,  &c.  I^^ 

2.  To  amend  Bill,  after  Answer  fled, 

(Title,  ^c.,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  filed  his  bill  in  this  honor- 
able Court  against  the  above-named  defendant,  who 
has  appeared  thereto,  and  put  in  his  answer  to  the 

same  on  the day  of . 

That  your  petitioner  is  advised  to  amend  his  said 
bill,  [but  does  not  require  any  further  answer  from  the 
said  defendant]. 

Your  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  liberty  to  amend  his  bill,  as  he  shall 
be  advised,  upon  payment  of  20s.  costs  to  the 
defendant  [or,  if  a  farther  answer  is  not  re- 
quired, say,  "  without  payment  of  costs,  upon 
your  petitioner  amending  the  defendant's  office 
copy  thereof,  and  not  requiring  any  further  an- 
swer from  him]. 

And  your  petitioner  shall  ever  pray,  &c. 

3.  To  obtain  Letter-missive. 
{Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  hath  filed  his  bill  of  com- 
plaint, in  this  honorable  Court,  against  the  said  Earl 
of  A.,  who,  being  privileged,  cannot  be  compelled  hy 
the  ordinary  process  of  this  court  to  appear  to  your 
petitioner's  said  bill.    That  the  said  Earl  of  A.  resides 

at in  the  county  of . 

Your  petitioner,  therefore,  humbly  prays  that  a 
letter-missive  mv^  b^  directed  to  the  said  Earl 
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of  A.  desiring  his  lordship  to  appear  to  your 
petitioner's  said  bill. 

And  your  petitioner  shall  ever  praj,  &c. 

'^.  To  take  the  Answer  without  Oath  (or  without  Oath 
or  Signature),  by  a  Plaintiff. 

{Title y  ^c,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  filed  his  bill  in  this  honorable 
Court,  against  the  above-named  defendant  A.  B.  who 
Bas  appeared  thereto,  and  is  preparing  his  answer. 

That  your  petitioner  is  willing  to  take  the  same 
without  oath  [or,  *' without  oath  or  signature"]. 

Your  petitioner,  therefore,  humbly  prays  that  the 
said  defendant  A.  B.  may  be  at  liberty  to  put 
in  his  answer  to  your  petitioner's  bill,  without 
oath  [or,  "without  oath  and  signature"]. 

And  your  petitioner  shall  ever  pray,  &c. 

5.   To  set  down  a  Plea  or  Demurrer, 

(Title,  ^c,  as  in  Form  1). 

Sheweth, 

That  your  petitioner  filed  his  bill  of  complaint  [or, 
*«  information"] in  this  honorable  Court,  against  the  above- 
tiamed  defendants,  which  was  duly  marked,  pursuant  to 
the  orders  in  that  case  made  and  provided,  with  the 
Words  "  Master  of  the  Rolls"  [or,  **  with  the  words 
•Lord  Chancellor,'  'Vice- Chancellor  of  England,'"  or 
as  the  case  may  be']. 

That  the  said  defendant,  A.  B.,  on  the day 

of  past],  filed  his  plea  [or,  "demurrer"]  to  your 

petitioner's  said  [bill],  which  has  not  as  yet  been  set 
down  for  argument. 

Your  petitioner,  dierefore,  humbly  prays  that  the 
said  plea  [or,  "  demurrer"]  may  be  set  down  for 
argument  before  his  honor  the  \  ice-Chancellor 
a2 
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of  England  [or  as  the  case  may  he\,  next  after 
the  pleas  [or,  "  demurrers"]  already  set  down  for 
hearing. 

And  your  petitioner  shall  ever  pray,  &c. 

6.  To  refer  a  First  Answer  for  Insufficiency, 

{Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  filed  his  bill  of  complaint  ia 
this  honorable  Courts  to  which  the  aboTS-named  defend* 
ant  A.  B.  has  appeared,  and  put  in  his  answer. 

That  your  petitioner  is  advised  that  the  said  answer 
is  insufficient,  and  has  taken  exceptions  thereto,  which 

were  duly  filed  on  the day  of . 

That  the  said  defendant  A.  B.  has  not  as  yet 
submitted  to  answer  the  said  exceptions. 

Your  petitioner,  therefore,  humbly  prays  that  it 
may  be  referred  to  the  master  in  rotation  [or, 
"  to  whom  this  cause  stands  referred"]  to  look 
into  the  said  bill,  answer,  and  exceptions,  and 
certify  whether  the  said  defendant's  answer  be 
sufficient  in  the  points  excepted  to. 

And  your  petitioner  shall  ever  pray,  &c. 

7.  To  refer  a  Second  or  Third  Answer  for  Insufficiency' 

(Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  filed  his  bill  of  complaint  in 
this  honorable  Court,  to  which  the  above-named  defend- 
ant A.  B.  has  appeared,  and  put  in  his  answer. 

That  your  petitioner  took  exceptions  to  the  said 
answer  for  insufficiency,  and  the  master  to  whom  the 
same  was  referred  certified  that  the  said  answer  was 
insufficient. 

That  the  said  defendant  A.  B.  put  in  a  further 
answer  to  the  said  bill,  [if  a  third  answer  has  beenjM, 
say,   '*  w\i\c\i  t\ve   ^«\d  \AfiL<&ter  reported   insufficient 
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Lat  the  said  defendant  A.  B.  filed  a  third  answer  to 
^  said  bill"],  which  yoar  petitioner  is  advised  is  also 
sufficient  as  to  the  [first]  and  [fiflbh]  exceptions. 
Your  petitioner,  therefore,  humbly  prays  that  it 
may  be  referred  to  the  said  Master  to  look  into 
the  said  bill,  answers,  and  exceptions,  and  cer- 
tify whether  the  said  defendant's  second  [or, 
**  third"]  answer  be  sufficient. 

And  your  petitioner  shall  ever  pray,  &c. 

8.  To  examine  a  Witness  de  bene  esse. 

{Title,  ^c,  as  in  Form  1). 
eweth. 

That  your  petitioner  hath  filed  his  bill,  in  this 
aorable  Court,  against  the  above-named  defendant, 
lO  hath  appeared  thereto. 

That  A.  B.  of  &c.,  a  very  material  witness  for 
or  petitioner,  and  without  whose  evidence  your  peti- 
ner,  as  he  is  advised,  cannot  safely  proceed  to  a 
Bring  of  this  cause,  is  upwards  of  seventy  years  of 
B,  [or,  "  is  in  a  very  sickly  and  infirm  state  of  health, 
d  in  all  probabiUty  not  likely  to  live  long"],  as  by 
e  affidavit  annexed  appears. 

Your  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  hberty  to  examine  the  said  A.  B.  de 
bene  esse  as  a  witness  for  your  petitioner  in  this 
cause  \if  the  witness  resides  beyond  twenty  miles 
from  London,  add,  "  and  that  he  may  have  a 
commission  for  that  purpose  "  J. 

And  your  petitioner  shall  ever  pray,  &c. 

9.  To  examine  a  Witness  viva  Voce. 

(Title,  ^c,  as  in  Form  1). 

leweth. 

That  this  cause  is  at  issue,  and  that  your  petitioner 
advised  that  it  will  be  necessary  for  him  to  prove 
rtain  documents  vivd  voce  at  the  hearing. 
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Toot  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  liberty  to  examine  one  or  more  wit- 
nesses vivd  voce,  at  the  hearing  of  this  cause,  to 
proTe  the  several  docaments  and  papers  herein- 
after mentioned,  that  is  to  say,  [here  describe  the 
documents],  saving  all  just  exceptions. 

And  your  petitioner  shall  ever  pray,  &c. 

10.  To  dissolve  the  common  Injunction, 

{Title,  ^c,  as  in  Form  1). 

Sheweth, 

That  the  plaintiff  obtained  an  injunction  in  this 
cause,  for  stay  of  your  petitioner's  proceedings  at  law, 
until  answer  and  other  order  to  the  contrary. 

That  your  petitioner  hath  since  put  in  his  answer 
to  the  plaintiff's  bill,  and  thereby  denied  the  whole 
equity  thereof. 

Your  petitioner,  therefore,  humbly  prays  that  the 
said  injunction  may  be  dissolved,  unless  the 
plaintiff  shall  shew  unto  this  Court  good  cause 
to  the  contrary. 

And  your  petitioner  shall  ever  pray,  &c. 

11.  To  dismiss  Bill,  by  Plaintiff^. 
{Title,  ^c,  as  in  Form  1). 

Sheweth, 

That  your  petitioner  exhibited  his  bill  of  comphdnt 
in  this  honorable  Court,  against  the  above-named  de- 
fendants, who  have  not  as  yet  appeared  thereto  [or, 
"who  have  appeared  to  and  answered  the  same"]. 

That  your  petitioner  is  since  advised  to  proceed 
no  further  therein. 

Your  petitioner,  therefore,  humbly  prays  that  his 
said  bill  may  be  dismissed  out  of  this  honorable 
Court,  without  payment  of  costs  [or,  if  the  de- 
fendants have  appeared,  say,  **  with  costs  to  be 


FORMS  OF  PETITIONS.  7 

taxed  bj  one  of  the  taxing  Masters  of  this  honor- 
able Court"]. 

And  your  petitioner  shall  ever  pray,  &c. 

12.  To  refer  "Pleading  fir  Scandal  or  Impertinence. 

(Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  the  above-named  [defendant  A.  B.]  filed  his 
[[answer]  in  this  cause,  which  your  petitioner  is  advised 
is  impertinent  [or,  "scandalous"]. 

That  your  petitioner  has  taken  exceptions  in  writing 

to  such  [answer],  which  were  duly  filed  on  the 

day  of ,  184—. 

Your  petitioner,  therefore,  humbly  prays  that  it 
may  be  referred  to  the  Master  in  rotation  [or, 
"  to  whom  this  cause  stands  referred  "]  to  look 
into  the  plaintiff's  bill  [the  defendant's  answer], 
and  the  exceptions  taken  thereto,  and  certify 
whether  or  not  the  said  [answer]  is  impertinent 
[or,  *' scandalous "]  in  the  points  excepted  to; 
and  that  the  clerk  of  the  records  and  writs,  in 
whose  division  this  suit  is,  may  expunge  from 
the  record  of  the  said  [answer]  any  matter  con- 
tained therein  which  the  Master  shall  certify  to 
be  impertinent  [or,  "scandalous"]. 

And  your  petitioner  shall  ever  pray,  &c. 

13.  For  the  Plaintiff  to  elect. 
{Title,  ^c,  as  in  Form  1 ). 
Sheweth, 

That  the  plaintiff  herein  is  prosecuting  your  peti* 

tioner  in  this  Court,  and  also  in  the  Court  of ,  for 

the  same  matter,  whereby  your  petitioner  is   doubly 
vexed. 

That  your  petitioner  filed  his  answer  [or,  "  further 
answer"]  to  the  plaintiff's  bill  on  the day  of . 

If  the  plaintiff  has  taken  exceptions  to  the  answer, 
say.  That  the  said  plaintiff  has  taken  exceptions  to  your 
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petitioner's  answer,  [or,  **  has  referred  jonr  petitkmei^s 
further  answer  on  former  exceptions"],  which  hare  beet 
disallowed  \or,  if  the  plaintiff  has  neglected  to  obkk 
the  masters  report  in  due  time,  omit  these  last  wordi^ 
and  add,  ''  and  your  petitioner  served  the  said  plaintiff's 

solicitor,  on  the day  of ,  with  a  notice  in 

writing,  requiring  the  said  plaintiff  to  procure  the  Mas- 
ter's report  on  such  exceptions,  within  four  days  from 
the  service  of  such  notice ;  but  that  the  said  plaintiff 
has  not  as  yet  procured  the  Master's  report  on  sach 
exceptions  "]. 

Your  petitioner,  therefore,  humbly  prays  that  the 
plaintiff  may,  within  eight  days  after  service  of 
the  order  to  be  made  hereon,  make  his  election 
in  which  court  he  will  proceed,  and  that,  in 
the  mean  time,  all  further  proceedings  may  be 
stayed ;  and  that,  if  the  plaintiff  shall  elect  to 
proceed  in  this  Court,  then  that  an  injunction 
may  be  granted  to  stay  his  proceedings  in  the 

said  Court  of ;  and  that,  if  the  plaintiff  shall 

elect  to  proceed  in  the  said  Court  of ,  or  in 

default  of  such  election  by  the  time  aforesaid, 
that  the  plaintiff's  bill  may  be  dismissed,  with 
costs,  to  be  taxed  by  one  of  the  taxing  Masters 
of  this  Court. 

And  your  petitioner  shall  ever  pray,  &c. 

14.  To  set  down  Cause  onjurther  Directions  and  CosU. 

{Title,  ^c,  as  in  Form  1). 
Sheweth, 

That,  by  the  decree  made  on  the  hearing  of  this 
cause,  bearing  date  the day  of ,  it  was  re- 
ferred to  the  Master  to  take  the  accounts,  and  make 
the  inquiries  therein  mentioned,  and  the  consideration 
of  all  further  directions  and  of  the  costs  of  this  suit 
were  reserved  until  after  the  Master  should  have  made 
his  report. 

That  Master ,  to  whom  this  cause  was  referred, 
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B  bis  report,  on  the  matters  so  referred  to  him, 

ing  date  the day  of ,  ^hich  has  been 

Lately  confirmed  by  an  order  dated  the day 

Your  petitioner,  therefore,  humbly  prays  that  this 
cause  may  be  set  down  to  be  heard  before  your 
[Lordship]  on  further  directions,  and  as  to  the 
matter  of  costs  reserved  by  the  said  decree, 
next  after  the  causes,  further  directions  and  ex- 
ceptions, already  appointed. 

And  your  petitioner*shall  ever  pray,  &c. 


15.  To  confirm  a  Report, 

(Title,  ^c.,  as  in  Form  1). 
reth, 
That,  by  the  decree  made  on  the  hearing  of  this 

J,  bearing  date  the day  of  ,  the  Master 

[lom  this  cause  was  referred  was  directed  to  make 

in  inquiries,  and  to  take  certain  accounts  as  therein 

ted. 

That,  in  pursuance  of  such  decree,  the  Master  has 

J  his  general  report,  bearing  date  the day  of 

,  which  has  been  duly  filed. 

If  the  defendants  consent,  say.  That  the  said  de- 
mts  are  willing  to  consent  to  confirm  the  said  report 
utely  in  the  first  instance. 

Your  petitioner,  therefore,  humbly  prays  that  the 
said  report  may  be  confirmed,  unless  cause  is 
shewn  to  the  contrary  within  eight  days  after 
service  of  the  order  to  be  made  hereon  [if  the 
defendants  consent,  say,  "  that  the  said  report 
may  be  confirmed  absolutely"]. 

And  your  petitioner  shall  ever  pray,  &c. 


a3 
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16.  7b  set  doum  Exceptions  to  Report, 

(Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  the  Master  to  whom  this  cause  is  refened 
has,  pursuant  to  the  decree  made  on  the  hearing  of  dus 

cause,  made  his  report,  bearing  date day  of . 

That  your  petitioner  has  filed  exceptions  to  the  said 

report,  and  paid  a  deposit  of  10/.  on  filing  the  same. 

Your  petitioner,  therefore,  humbly  prays  that  the 

said  exceptions  may  be  set  down  to  be  heaid 

before  your  (Lordship)  next  after  the  exceptions 

already  set  down. 

And  your  petitioner  shall  ever  pray,  &c. 

17-  For  a  Commission  to  assign  a  Guardian  to,  and 
take  Answer  of,  an  Infant, 

(Title,  ^e.,  as  in  Form  1). 
Sheweth, 

That  the  plaintiff  filed  his  bill  in  this  honorable 
Court,  against  your  petitioner,  to  which  your  petitioner 
has  appeared,  and  is  preparing  to  put  in  his  answer. 

That  your  petitioner  is  an  infant,  and  resides  at 

in  the  county  of  ,  and  is  desirous  of  having  a 

guardian  assigned  to  him,  by  whom  he  may  answer  and 
defend  this  suit. 

Your  petitioner,  therefore,  humbly  prays  that  a 
commission  may  issue,  directed  to  certain  com- 
missiouers,  to  be  therein  named,  to  assign  jonr 
petitioner  a  guardian,  by  whom  he  may  answer 
the  plaintiff's  bill,  and  defend  this  suit,  and 
that  such  guardian,  so  to  be  chosen,  may  stand 
assigned  by  this  Court. 

And  your  petitioner  shall  ever  pray,  &c. 
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18.  For  Liberty  to  sue  in  Formft  Pauperis. 

(Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  filed  his  hill  in  this  honorahle 
Court,  against  the  ahove-named  defendant,  setting  forth, 
&c.,  and  prajdng  [here  state  briefly  the  purport  of  the 
hilt]. 

That  your  petitioner  is  not  worth  5/.,  his  wear- 
ing apparel  and  the  subject  matter  of  this  suit  excepted, 
and  by  reason  of  his  poverty  is  unable  to  prosecute 
bis  said  suit,  unless  he  is  admitted  to  do  so  in  formd 
pauperis. 

Tour  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  liberty  to  prosecute  this  suit  in  formd 

pauperis,  and  that  Mr.  ,  who  has  signed 

this  petition,  signifying  your  petitioner's  just 
cause  of  suit,  may  be  assigned  for  his  counsel, 
and  that  your  petitioner  may  have  a  soUcitor 
assigned  to  him. 

And  your  petitioner  shall  ever  pray,  &c. 

19.  For  Liberty  to  defend  in  Forma  Pauperis. 

{Title,  ^c,  as  in  Form  1). 
Sheweth, 

That  the  plaintiff  has  filed  his  bill  in  this  honorable 
Court  against  your  petitioner,  and  has  served  your  peti- 
tioner with  process  to  appear  to  and  answer  the  same. 

That  your  petitioner  is  not  worth  5^.,  bis  wearing 
apparel  and  the  subject  matter  of  this  suit  excepted,  and 
by  reason  of  his  poverty  is  unable  to  make  his  defence 
to  the  said  bill,  unless  he  is  admitted  to  do  so  in  formd 
pauperis. 

Tour  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  liberty  to  defend  this  suit  in  formd 
pauperis,  and  that  he  may  have  a  counsel  and  a 
solicitor  assigned  to  him  for  that  purpose. 

And  your  petitioner  shall  ever  pray,  &c. 
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20.  To  change  a  Solicitor. 

{THtle,  ^c,  as  in  Form  1). 
Sheweth, 

That  your  petitioner  has  hitherto  employed  A.B., 
of ,  in  the  County  of ,  gentleman,  as  his  solid- 
tor,  in  the  conduct  and  management  of  [his  defence  to] 
this  suit. 

That  your  petitioner  is  desirous  of  changing  his 
solicitor. 

Your  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  liberty  to  change  his  solicitor  in  this 

•cause,  by  appointing  Mr.  C.  D.,  of ,  as  sndi 

solicitor,  in  the  place  and  stead  of  the  said  Mr. 
A.  B. 

And  your  petitioner  shall  ever  pray,  &c. 

2.  NOTICES  OF  MOTION. 

1 .  For  Leave  to  examine  a  Witness  de  bene  esse. 

In  Chancery. 

Between  A.  B.  and  C.  D.,  plaintiffs, 

and 

E.  F.  and  G.  H.,  defendants. 

Take  notice  that  this  honorable  Court  will  be  moved 

before  the  Right  Honorable  the  Lord  High  Chancellor, 

[or,  "  before  the  Right  Honorable  the  Master  of  the 

Rolls,"  ory  "  before  his  Honor  the  Vice-Chancellor  of 

England,"  or,  "  Sir  James  Lewis  Knight  Bruce,"  or, 

**  Sir  James  Wigram"],  on  the day  of nex^ 

{ory  "instant"],  or  so  soon  after  as  counsel  can  be 

heard,  by  Mr. ,  of  counsel  for  the  plaintiff.     That 

the  [plaintiff]  may  be  at  liberty  to  examine  I.  K.  as  a 
witness  for  him  in  this  cause  de  bene  esse;  and  that  he 
may  be  at  liberty  to  sue  out  a  commission  for  such 
purpose,  and  that  the  defendant  may,  within  four  days 
after  notice,  join  and  strike  commissioners'  names  with 
the  plaintiff,  or,  in  default  thereof,  that  the  plaintiff  may 
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at  liberty  to  sue  out  such  commission  directed  to  his 
n  commissioners. 

Dated  this day  of 184 — . 

Tours,  &c.  L.  M. 
Plaintiff's  Solicitor, 

No. Chancery  Lane. 

Mr.  N.  O.,  defendant's  solicitor  or  agent. 

2.  To  amend  Bill. 

(Title,  conclusion,  ^c,  as  in  Form  1). 
[*hat  the  plaintiff  may  be  at  liberty  to  amend  his  bill 
ein,  as  he  may  be  advised,  upon  payment  of  20«. 
ts  to  the  defendant  E.  F.,  from  whom  he  requires  a 
:her  answer ;  and  without  costs  as  to  the  defendant 
H.,  from  whom  he  does  not  require  a  further  answer, 
Sliding  such  defendant's  office  copy  of  the  said  biU. 

3.  To  dismiss  Bill  for  Want  of  Prosecution. 

{Title,  conclusion,  ^c,  as  in  Form  1). 
rhat  the  plaintiff's  bill  may  stand  dismissed  out  of 
s  honorable  Court,  as  against  the  defendant  A.  B., 
want  of  prosecution,  with  costs  to  be  taxed  by 
i  of  the  taxing  Masters  of  this  honorable  Court. 
ted,  &c. 

4.  For  Production  of  Deeds,  ^c. 

(Title,  conclusion,  ^c,  as  in  Form  1). 

That  the  defendant  A.  B.,  may,  within  days 

er  service  of  the  order  to  be  made  hereon,  produce 
1  leave  in  the  hands  of  the  Clerk  of  the  Records  and 
rits,  in  whose  division  this  suit  is,  the  several  deeds, 
3ers,  and  writings  admitted  by  his  answer  in  this 
Lse  and  the  schedules  thereto  to  be  in  his  custody, 
(Session,  or  power ;  and  that  the  plaintiff  may  be  at 
3rty  to  inspect  and  take  copies  of  the  same,  and  that 
t  said  Clerk  of  the  Records  and  Writs  may  be  ordered 
Eittend  with  the  same  before  the  examiner,  or  at  the 
cation  of  any  commission  to  be  issued  by  the  plain* 
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tiff  for  the  examination  of  witnesses,  and  at  the  hearing 
of  this  cause.     Dated,  &c. 

5.  For  Payment  of  Money,  or  Transfer  of  Stock,  into 
Court. 

(Title,  conclusion,  ^c,  as  in  Form  1). 
That  the  defendant  A.  B.  may  he  ordered,  within 
days  after  service  of  the  order  to  be  made  hereon, 


to  pay  into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  Accountant-General  of  this  honorable 
Court,  in  trust  in  this  cause,  the  sum  of  £ ,  admit- 
ted by  the  answer  of  the  said  defendant  A.  B.  to  be 
due  from  him  [or,  "  to  have  been  retained  by  him,  for 
his  own  use,  out  of  the  estate  of  C.  D.,  the  testator  in 
the  pleadings  of  this  cause  named "] ;  and  that  the 
defendant  E.  F.  may  be  ordered,  in  like  manner,  to 
transfer  into  the  name  and  with  the  privity  of  the  said 
Accountant-General,  in  trust  in  this  cause,  the  sum  of 

£ ,  [describe  stock"],  admitted  by  the  answer  of  the 

said  defendant  E.  F.  to  be  standing  in  his  name  in 
the  books  of  the  Governor  and  Company  of  the  Bank 
of  England ;  and  that  he  may  pay  all  dividends,  now 
due  or  to  accrue  due  thereon  previous  to  the  said 
transfer,  into  the  name  and  with  the  privity  of  the  said 
Accountant-General,  in  trust  in  this  cause;  and  that 

the  said  sum  of  £ ,  when  so  paid  into  the  Bank  as 

aforesaid,  and  the  dividends  from  time  to  time  to  accrue 
thereon,  and  on  the  said  sum  of  £ when  so  trans- 
ferred as  aforesaid,  and  all  accumulations  of  dividends, 
may  be  laid  out  and  invested  in  the  purchase  of  Bank 
3Z.  per  cent,  annuities,  in  the  name  and  with  the  privity 
of  the  said  Accountant-General,  in  trust  in  this  cause. 
Dated,  &c. 

6.  To  appoint  a  Receiver, 

(Title,  conclusion,  ^c,  as  in  Form  1). 
That  it  may  be  referred  to  the  Master  to  appoint  a 
fit  and  proper  person  to  receive  the  rents  and  profits 
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of  thie  freehold  estates  in  the  pleadings  of  this  cause 
mentioned,  and  to  allow  him  a  salary  for  his  care  and 
pains,  upon  his  first  giving  security,  to  be  approved  of 
by  the  Master,  duly  to  account  for  and  pay  what  he 
shall  receive;  and  that  the  tenants  may  attorn  and  pay 
their  rents  in  arrear  and  their  growing  rents  to  such 
receiver^  and  that  he  may  be  at  liberty  to  manage,  as 
well  as  set  and  let,  the  said  estates,  with  the  approbation 
of  the  said  Master,  and  that  he  may  pass  his  accounts, 
md  pay  in  his  balances  from  time  to  time,  as  the  said 
MEaster  shall  direct,  and  that  the  same,  when  paid  in, 
may  he  laid  out.     Dated,  &c. 

3.  AFFIDAVITS. 
1 .  0/  Service  of  a  Copy  of  a  Bill, 

In  Chancery. 

Between  A.  B.  plaintiff, 

and 

C.  D.  and  E.  F.  defendants. 

I,  G.  H.,  of i  in  the  county  of ,  [yeoman], 

make  oath  and  say  [where  an  affidavit  is  made  by  several 

deponents,  it  commences,  We,  G.  H.,  of ,  in  the 

county  of ,  [yeoman],  and  J.  K.,  of ,  in  the 

county  of »  soUcitor  for  the  above-named  defendant 

B*  F.,  severally  make  oath  and  say;  and  first,  I  the 
said  G.  H.,  for  myself  make  oath  and  say]  that  I  did, 

on  the day  of instant  [or,  *'  last "],  personally 

serve  the  above-named  defendant  C.  D.,  at  his  [resi- 
dence] situate  No. Street,  in  the  county  of , 

with  a  true  copy  of  the  record  of  the  bill  filed  in  this 
cause  on  the day  of last  [or,  "  instant"],  omit- 
ting the  interrogating  part  thereof,  and  that,  previous  to 
sadi  service,  I  examined  the  said  copy  so  served  as 
aforesaid  with  the  record  of  the  said  bill  filed  at  the 
Record  and  Writ  Clerks'  Office,  and  found  the  same  to 
be  correct.  And  I  further  say,  that,  as  against  the  said 
defendant  C.  D.,  no  account,  payment,  conveyance,  or 
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other  direct  relief  is  sought  hj  the  said  bill,  and  that 
the  said  bill  does  not,  as  against  the  said  defendant 
C.  D.,  pray  a  subpoena  to  appear  and  answer,  but  prays 
that  he  may,  upon  being  served  with  a  copy  of  such 
bill,  be  bound  by  all  the  proceedings  in  the  cause. 

{Sworn  at  the  public  office,  Southampton 
Buildings,  in  the  county  of  Middlesex, 
this day  of ,  184—,  before 
me. 
^  Sworn  at  the  Chancery  Affidavit  Office^ 
Symonds'  Inn,  in  the  county  of  Md~ 

dlesex,  this day  of ,  184— i 

before  me. 
^  Sworn  at  the  Record  and  Writ  Clerks' 
Office,  Chancery  Lane,  in  the  county 

of  Middlesex,  this day  of , 

184 — ,  before  me. 

r  Sworn  at ,  in  the  county  of , 

<      this day  of ,  184 — ,  before 

1^     me. 


\ 


{ 


2.  To  support  Application  for  Leave  to  amend  Bill. 

(Title,  jurat,  ^c,  as  in  Form  1). 
After  setting  forth  sufficient  to  shew  the  state  of  the 
several  proceedings  in  the  cause,  and  that  the  deponents 
are  advised  to  amend  the  bill,  say,  '*  That  the  drafl  of 
the  proposed  amendments  has  been  settled,  approved, 
and  signed  by  counsel ;  and  that  such  amendment  is 
not  intended  for  the  purpose  of  delay  or  vexation,  but 
because  the  same  is  considered  to  be  material  for  the 
case  of  the  plaintiff  [if  the  bill  is  amended  after  repli- 
cation, or  the  four  weeks  from  the  time  when  the  last 
answer  is  deemed  sufficient  have  expired,  the  affidavit 
should  state,  "and  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not  with  reasonable 
diligence  have  been  sooner  introduced  into  such  bill**]. 
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3.  Of  Service  of  a  Suhpcena  to  appear ^  ^c, 

(Title,  jurat,  ^c,  as  in  Form  1). 

That  I  did,  on  the day  of instant  [or,  "last"], 

personally  serve  the  above-named  defendant  A.  B.  with 
a  subpoena  to  appear  [and  answer],  issuing  out  of  and 
under  the  seal  of  this  honorable  Court,  in  the  form  pre- 
scribed by  the  general  orders  of  this  Court  of  the  8th 
day  of  May,  1845,  by  delivering  to  and  leaving  with  the 
said  defendant  A.  B.  at  his  [dwelling-house],  situate 

at ,  in  the  county  of ,  a  true  copy  of  the  said 

subpoena,  and  of  the  indorsement  thereon,  and  of  the 
memorandum  at  the  foot  thereof,  as  prescribed  by  the 
said  orders,  and,  at  the  same  time,  producing  to  the 
said  defendant  the  original  subpoena,  [if  served  otherwise 
than  personally,  state  the  particular  mode  of  service,  as 
"by  delivering  to,  and  leaving  with,  the  [servant]  of  the 

said  defendant,  at  his  [dwelling-house],  situate ,  in 

the  county  of •,  a  true  copy  of  the  said  subpoena, 

&c.  [as  above'],  and,  at  the  same  time,  producing  to  him 
[or,  "her"]  the  said  original  subpoena"],  by  which  said 
subpoena  the  said  defendant  was  commanded  to  cause 
an  appearance  to  be  entered  for  him,  in  this  honorable 
Court,  to  a  bill  [or  tis  the  case  may  he\  filed  against 

him,  by  the  above-named  plaintiff,  within days 

after  the  service  of  the  said  subpoena  on  him  the  said 
defendant,  exclusive  of  the  day  of  such  service. 

4.  Of  the  Service  of  an  Order, 

(Title,  jurat,  ^c,  as  in  Form  1). 

That  I  did,  on  the day  of last  [or  "instant"], 

personally  serve  Mr.  A.  B.,  who  acts  as  the  solicitor  [or, 
"agent")  for  the  above-named  plaintiff  [or,  "defendant"] 
in  this  cause,  with  an  order  made  in  this  cause  by  the 
Right  Honorable  the  Lord  High  Chancellor,  [or,  "  the 
Master  of  the  Rolls,"  or,  "  his  Honor  the  Vice-Chan- 
cellor  of  England,"  or  as  the  case  may  be],  bearing  date 
the day ,  whereby  it  was  ordered  [here  state 
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the  ordering  part  of  the  order. — If  the  service  wot  not 
personMy^  add,  ^*  by  delivering  to,  and  learing  with  the 
[clerk]  of  the  said  Mr.  A.  B.,  at  his  office,  [No. — 
Chancery  Lane],  in  the  county  of  [Middlesex],  a  true 
copy  of  the  said  order,  and  at  the  same  time  shewing  him 
the  said  original  order  duly  passed  and  entered"]. 

b.  To  obtain  an  Order  to  enter  an  Appearance. 

.     (Title,  jurat,  ^c,  as  in  Form  1). 
That  a  writ  of  subpoena  to  appear,  [or,  "  to  appearand 

answer"]  was  issued  in  this  cause  on  the day  of 

last  [or,  "  instant"],  returnable  in days,  and 

that,  upon  inquiry  at  the  defendant's  usual  place  of 

abode,  situate  No.  Street,  in  the  county  of , 

the  said  defendant  is  not  to  be  found,  so  as  to  be  served 
with  such  process,  but  is,  as  I  am  informed  and  verily 
believe,  gone  out  of  the  realm,  or  otherwise  absconded 
to  avoid  being  served  therewith.  And  I  further  say, 
that  the  said  defendant  hath  been  in  England  withm 
two  years  next  before  the  issuing  of  the  said  subpoena. 

6.  Of  Service  of  a  Subpoena  to  hear  Judgment. 

{Title,  jurat,  ^'C,  as  in  Form  1). 

That  I  did,  on  the day  of ,  serve  Mr. •, 

who  acts  as  the  solicitor  for  the  above-named  defendant 
[C.  D.]  in  this  cause,  with  a  subpoena,  issuing  out  of  and 
under  the  seal  of  this  honorable  Court,  by  which  said 
subpoena  the  said  defendant  [C.  D.]  was  commanded  to 
appear  before  the  Right  Honorable  the  Lord  High 
Chancellor,  [or,  "  the  Master  of  the  Rolls,"  or  as  the 

case  may  be],  on  the day  of ,   or  whenever 

thereafter  this  cause  should  come  on  for  hearing,  then 
and  there  to  receive  and  abide  by  such  judgment  and 
decree  as  should  then  or  thereafter  be  made  and  pro- 
nounced ;  by  delivering  to,  and  leaving  with  the  [clerk] 

of  the  said  Mr. at  his  office,  situate ,  a  true 

copy  of  the   said  subpoena,  and  of  the  indorsement 
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thereon,  and  at  the  same  time  producing  to  him  the 
said  original  subpoena. 

7.  Of  Service  of  Copy  of  a  Decree,  and  of  Default, 

{Title,  jurat,  ^c,  as  in  Form  1). 

Thatldid,  on  the day  of last  [or,  "instant "], 

personally  serve  the  above-named  defendant  A.  B.  with 
a  true  copy  of  an  order  [or,  "  decree"]  made  in  this 
cause  by  the  Right  Honorable  the  Lord  High  Chancel- 
lor, [or  as  the  case  may  be],  bearing  date  the day 

of ,  whereby  it  was  ordered,  [here  recite  shortly  the 

mandatory  part  of  the  order],  upon  which  copy  so  served 
as  aforesaid  was  indorsed  a  memorandum  in  the  words 
following: — "If  you  the  within-named  A.  B.  neglect  to 
obey  this  order  [or,  *  decree']  by  the  time  therein  limited, 
you  will  be  liable  to  be  arrested  under  a  writ  of  attach- 
ment issued  out  of  the  High  Court  of  Chancery,  or  by 
the  Sergeant-at-Arms  attending  the  same  Court,  and 
also  be  liable  to  have  your  estate  sequestered  for  the 
purpose  of  compelling  you  to  obey  the  same  order  [or, 
'decree']."  And  I  further  say,  that,  at  the  time  of  serving 
such  copy  as  aforesaid,  I  did  produce  and  shew  to  the  said 
defendant  A.  B.  the  said  original  order  [or,  **  decree"] 
duly  passed  and  entered.  And  I  further  make  oath  and 
say  that  the  said  defendant  A.  B.  hath  not  [here  again 
recite  the  mandatory  part  of  the  order],  but  hath  wholly 
refused  or  neglected  to  obey  the  said  order  [or,  "decree"], 
according  to  the  exigency  thereof. 

8.  That  the  Plaintiff  has  not  Deed  in  his  Possession, 

{Title,  jurat,  ^c,  as  in  Form  1). 
That  I  have  not  now,  nor  to  the  best  of  my  know- 
ledge, remembrance,  and  belief,  ever  had  in  my  custody, 
possession,  or  power,  the  indenture  bearing  date  the 

day  of ,  and  made  between  &c.  and  which 

is  mentioned  in  this  deponent's  bill,  filed  in  this  honor- 
able Court,  against  the  said  defendants;  nor  do  I  know 
where  the  said  indenture  now  is,  unless  it  is  in  the 
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custodj^  possessioii,  or  power  of  the  said  defendmits,  or 
one  of  diem. 

9.  To  support  Application  to  extend  the  Common 
Injunction  to  Trial. 

(Title,  jurat,  ^c,  as  in  Form  1). 
That  I  cannot,  as  I  am  advised  and  verily  believe, 
safely  proceed  to  the  trial  of  the  action  at  law,  men- 
tioned in  the  bill  filed  in  this  canse,  until  the  defendant 
shall  have  put  in  his  answer  to  the  said  bill ;  and  that 
I  this  deponent  expect  and  believe,  that  the  answer  of 
the  said  defendant  will  contain  a  disclosure  and  dis- 
covery, which,  with  other  evidence  to  be  adduced  in  the 
said  action,  will  enable  me  to  make  a  good  defence  at 
law  to  the  said  action. 

10.  Of  the  Service  of  a  Notice  of  Motion. 

(Title,  jurat,  ^c,  as  in  Form  1). 

That  I  did,  on  the day  of instant  [or,  "last*'] 

serve  Mr. ,  who  acts  as  the  solicitor  for  the  plain- 
tiff [or,  "defendant,'*  as  the  case  may  be"]  in  this  cause, 
with  a  notice  in  writing  in  this  cause,  purporting  that 
this  honorable  Court  would  be  moved,  &c.  [here  copj/ 
the  notice  in  the  past  tense"],  by  delivering  to  and  leav- 
ing with  the  [clerk]  of  the  said  Mr. ,  at  his  office, 

situated  No. ,  in  the  county  of ,  a  true  copy 

of  such  notice. 

11.  Of  the  Service  of  a  Petition. 

(Title,  jurat,  ^c,  as  in  Form  1). 

That  I  did,  on  the day  of instant  [or,  "last"] 

serve  Mr. ,  who  acts  as  the  solicitor  for  the  plaintiff 

[or,  "defendant "]  in  this  cause,  with  a  petition  preferred 
unto  the  Right  Honorable  the  Lord  High  Chancellor 
[or  as  the  case  may  he\  on  behalf  of  the  said  plaintiff 
[or,  "defendant"],  with  his  lordship's  [or,  "his  honor's"] 
order  thereon,  dated  the day  of ^  whereby  it 
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^ras  ordered,  that  all  parties  concerned  should  attend  his 
lordship  [or,  "  honor*']  thereon,  on  the  then  next  day  of 
petitions,  and  that  notice  thereof  should  he  given  forth- 
"^th,  by  delivering  to  and  leaving  with  the  [clerk]  of 

the  said  Mr. ,  at  his  office,  situate ,  in  the 

county  of ,  a  true  copy  of  the  said  petition  and 

order,  and  at  the  same  time  shewing  him  the  said 
original  petition,  with  his  lordship's  [or,  "honor's"] 
order  thereon  as  aforesaid. 

12.  Of  Balance  due  upon  the  Schedules  to  an  Answer, 

{Titlcy  jurat,  ^c,  as  in  Form  1). 

That  I  did  attend,  on  the day  of [last], 

at  the  Record  and  Writ  Clerks'  Office,  and  cast  up  the 
schedules  annexed  to,  and  forming  part  of,  the  answer 
of  the  said  defendant  A.  B.;  and  that  the  first  sche- 
dule thereto,  containing  an  account  of  the  receipts  of 

the  said  defendant,  amounted  to  the  sum  of  £ ,  and 

no  more;  and  that  the  second  schedule  thereto,  con- 
taming  an  account  of  the  payments  of  the  said  defend- 
ant, amounted  to  the  sum  of  £ ,  and  no  more;  and 

I  fbrther  say,  that  the  said  sum  of  £ being  de- 
ducted from  the  said  sum  of  £ ,  there  remains  the 

sum  of  £ ,  which  appears  from  the  said  schedules 

to  be  the  balance  due  from  the  said  defendant  to  the 
above-named  plaintiff  [or,  "to  the  testator  in  the  plead- 
ings of  this  cause  mentioned"]. 

13.   Verifying  Cash  to  be  paid  into  Court. 

(Title,  jurat,  ^c,  as  in  Form  1). 
That  the  total  amount  of  the  several  sums,  mentioned 
in  the  [decree]  made  on  the  hearing  of  this  cause,  bear- 
ing date  the day  of [last],  to  be  paid  by  the 

above-named  defendant  A.  B.  into  the  Bank,  with  the 
privity  of  the  Accountant-General  of  this  honorable 
Court,  to  the  credit  of  this  cause,  the  account  of  "C.  D." 
[together  with  mterest  thereon  from  the day  of 
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[last]  up  to  the  day  of ,  «  » t*e 

decree],  is  the  sum  of  £ ,  and  no  more. 

14.  Of  Residue  of  Stock. 

(Title,  jurat,  ^c,  as  in  Form  1). 

That  the  residue  of  the  sum  of  £ ,  reduced  £3 

per  centum  Bank  Annuities,  mentioned  in  an  order 

made  in  this  cause,  hearing  date  the  ■         day  of 

[last],  after  the  sale  of  so  much  thereof  as  was  suffi- 
cient to  raise  the  sum  of  ^ for  costs,  [or,  "after 

the  several  sales  and  carryings  over  by  the  said  order 

directed"],  amounts  to  the  sum  of  £ ,  reduced^ 

per  centum  Bank  Annuities,  and  no  more  [if  the  order 
directti  the  residue  to  be  divided,  add,  ^'  and  that  one 

[sixth]  equal  part  of  the  said  £ ,  reduced  3/.  per 

centum  Bank  Annuities,  amounts  to  the  sum  of  £ — --i 
reduced  3^.  per  centum  Bank  Annuities,  and  no  more"]. 

15.  Verifying  Certificate  of  Baptism,  ^c. 

(Title,  jurat,  ^c,  as  in  Form  1). 

That  the  paper  writing  or  certificate,  marked  with 

the  letter  [A.],  produced  and  shewn  to  this  deponent  at 

the  time  of  swearing  this  affidavit,  contains  a  true  copj 

.  or  extract  from  the  book  containing  entries  of  [baptisms], 

kept  in  and  for  the  parish  of ,  in  the  county  of , 

for  the  year ,  so  far  as  relates  to  the  [baptism] 

of  B.,  the  [son]  of  C.  and  D.  E.,  I  this  deponent 
having  carefully  examined  and  compared  the  said  ex- 
tract, with  the  original  entry  in  the  said  book,  of  which 
it  purports  to  be  a  copy. 

16.  That  no  Settlement  has  been  made  on  Fund, 

(Title,  jurat,  ^c,  as  in  Form  1). 
That  no  settlement,  provision,  or  agreement  for  a  set- 
tlement, on  the  said  A.  B.,  [the  wife],  of  the  sum  of '$ 

mentioned  in  the  petition  in  this  cause,  or  any  part 
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of,  hath  been  made  or  entered  into  by  him  the  said 
.,  [the  husband]. 

^   Verifying  Execution  of  the  Examination  of  a 
Married  Woman. 

(Title,  jurat,  ^c,  as  in  Form  1). 
lat  I  was  present,  and  did  see  £.  F.,  the  wife  of 
!^  sign  the  paper  writing  hereunto  anneied,  [or,  if 
itedy  say,  "  the  paper  writing  marked  with  the  let- 
L.,  produced  and  shewn  to  me  at  the  time  of  swear- 
his  affidavit"],  purporting  to  be  her  examination, 
lant  to  an  order  made  in  this  cause,  bearing  date 

day  of ;  and  that  the  name  or  signature 

F.",  set  and  subscribed  thereto,  is  of  the  proper 
-writing  of  the  said  £.  F.,  and  that  the  name  or 
ture  *'I.  K.",  set  and  subscribed  as  a  witness 
to,  is  of  the  proper  hand-writing  of  me  this  de- 
at;  and  I  further  say,  that  I  was  present,  and  did 

3ee  L.  M.  and  N.  O.,  both  of ,  in  the  county 

— ,  respectively  sign  the  certificate  of  the  said  ex- 
ation  [hereunto  annexed],  and  that  the  names 
M."  and  "  N.  O."  set  and  subscribed  to  the  said 
icate,  are  of  the  respective  proper  hands-writing  of 
said  L.  M.  and  N.  O.,  and  that  the  name  or  sig- 
re  **  I.  K.",  set  and  subscribed  as  a  witness  to  the 
certificate,  is  of  the  proper  hand-writing  of  me  this 
leat. 

18.  Jn  Support  of  a  Creditof^s  Charge. 

(Title,  jurat,  ^c,  as  in  Form  1). 

lat  A.  B.,  late  of ,  in  the  county  of ,  de- 

d,  the  testator  in  the  pleadings  of  this  cause  named, 
in  his  lifetime,  and  at  the  time  of  his  death,  and 
state  still  is,  justly  and  truly  indebted  to  me  in  the 

of  £ ,  for  goods  sold  and  delivered  by  me  to 

laid  A.  B.,  in  his  lifetime  [and  at  his  request];  and 
ther  say,  that  the  paper  writing  hereunto  annexed, 
ied  [A]  contains  a  true  and  just  particular  of  the 
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said  account,  and  that  the  prices  therein  charged  ue 
fair  and  reasonable,  and  such  as  are  usual  or  customary 
in  the  same  trade  or  business;  and  I  further  say,  that 
neither  I,  nor  any  person  or  persons  by  my  order,  or  to 
my  knowledge  or  beUef,  or  for  my  use,  hath  or  have  re< 

ceived  the  said  sum  of  £ ,  or  any  part  thereof,  or  any 

security  or  satisfaction  for  the  same,  or  any  part  thereof, 
but  that  the  whole  of  the  said  sum  of  £- —  still  re- 
mains justly  due  and  owing  to  me  on  the  said  account. 

19.  To  support  Application  to  sue  or  defend  in 
Forma  Pauperis. 

(Title,  jurat,  <^c.,  as  in  Form  1). 
That  I  am  not  worth  5/.,  my  wearing  apparel  and  the 
subject  matter  of  this  suit  excepted. 


4.  WRITS  AND  PRECIPES. 

i.  Subpcena  to  appear  and  answer,  or  to  appear  onli/i 
when  the  Writ  is  to  be  served  on  a  Defendant  (or 
Defendants)  within  the  Jurisdiction, 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  Queen,  Defender  of  the 

Faith.     To  ,  greeting:  We  command  you  ["and 

every  of  you,"  where  more  than  one  defendant},  that, 
within  eight  days  after  the  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  laying  all  other 
matters  and  excuses  aside,  you  do  cause  an  appearance 
to  be  entered  for  you  in  our  High  Court  of  Chancery  to 
a  bill,  [or,  as  the  case  may  be,  "  an  information,"  (Hf* 
"amended  bill,"  or,  "information,"  "bill  of  revivor," 
"  bill  of  revivor  and  supplement,"   or,  "  supplemental 

bill "],  filed  against  you  by ["  and  others,"  w, 

"  another "],  and  that  you  do  answer  concerning  such 
things  as  shall  then  and  there  be  alleged  against  yoq^ 
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Knd  obeerve  what  our  said  Court  shall  direct  in  this  be- 
^9i[,  upon  pain  of  an  attachment  issuing  against  your 
person,  and  such  other  process  of  contempt  as  our  said 
CSonrt  shall  award.   Witness  ourself  at  Westminster,  the 

■—  day  of ,  in  the year  of  our  reign. 

Devon. 

[The/oUawing  Memorandum  to  be  placed  at  the  foot.] 

Appearances  are  to  be  entered  at  the  Record  and 
V^rit  Clerks'  Office,  in  Chancery  Lane,  London;  and  if 
rou  do  not  cause  your  appearance  to  be  entered  within 
the  time  limited  by  the  above  writ,  the  plaintiff  will  be 
Git  liberty  to  enter  an  appearance  for  you  at  your  ex- 
pense, and  you  will  be  subject  to  an  attachment  against 
four  person,  and  such  other  process  as  the  Court  shall 
ftward,  and  to  such  order  or  decree  being  made  against 
^ou,  as  the  Court  shall  think  just,  upon  the  plaintiff's 
Own  shewing. 

2.  Subpcena  to  appear  and  answer,  when  the  Writ  is  by 
Leave  of  the  Court  to  be  served  on  a  Defendant  (or, 
Defendants)  out  of  the  Jurisdiction. 

Victoria,  &c.,  (as  in  Form  1). 

To,  &C,  We  command  you*["  and  every  of  you,"  where 
mare  than  one  defendanf],  that  within  [insert  the  time 
directed  by  the  order  giving  leave  to  serve  the  writ  out 
of  the  jurisdiction]  after  the  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  laying  all  other 
matters  and  excuses  aside,  you  do  cause  an  appearance 
to  be  entered  for  you  in  our  High  Court  of  Chancery  to 
a  bill  [or  as  the  case  may  be,  ^c]  filed  against  you  by 

["  and  others,"  or,  "  another"],  and  that  within 

[insert  the  time  directed  by  the  same  order]  you  do  put 
in  your  answer  to  the  same  bill  [or  as  the  case  may  be, 
^c],  and  that  you  do  answer  concerning  such  things  as 
shall  then  and  there  be  alleged  against  you,  and  ohsetve 
b 
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what  our  said  Court  shall  direct  in  this  behaU^  Tit)on    ; 
pain  of  such  process  as  our  said  Court  sbaQ  aw^rd. 
Witness,  &c.  D^von. 

[The  following  Memorandum  to  be  placed  at  thefQot?^ 

Appearances  are  to  be  entered  at  the  Eecord  and  Writ 
Clerks'  Office,  in  Chancery  Lane,  London;  and  if  you 
do  not  cause  your  appearance  to  be  entered  within  the 
time  limited  by  the  above  writ,  the  plaintiff  will  be  at 
liberty  to  enter  an  appearance  for  you  at  your  expense, 
and  is  you  do  not  plead,  answer,  or  demur  to  the  bill, 
&c.  within  the  time  limited  by  the  above  writ,  youinll 
be  subject  to  such  process  as  the  Court  shall  award,  and 
to  sudi  order  or  decree  being  made  against  you  as  the 
Court  shall  think  just,  upon  the  plaintiff's  own  shewing. 

3.  Subpoena  to  appear ^  when  the  Writ  is  by  leave  of  the 
Court  to  be  served  on  a  Defendant  (or  Defend- 
ants) out  of  the  Jurisdiction. 

Victoria,  &c.,  (as  in  Form  1). 

To,  &c.  We  command  you  [**  and  every  of  yon," 
where  more  than  one  defendant],  that  within  [insert  the 
time  directed  by  the  order  giving  leave  to  serve  the  vrit 
out  of  the  jurisdiction']  after  the  service  of  this  writ  on 
you,  exclusive  of  the  day  of  such  service,  laying  all 
other  matters  and  excuses  aside,  you  do  cause  an  ap- 
pearance to  be  entered  for  you  in  our  High  Court  of 
Chancery  to  a  bill  [or  as  the  case  may  be,  ^c]  filed 
against  you  by  —  ["and  others,"  or,  ** another**]; 
and  that  you  do  answer  concerning  such  things  as  sbw 
then  and  there  be  alleged  against  you,  and  observe  what 
our  said  Court  shall  direct  in  this  behalf,  upon  pain  of 
such  process  as  our  said  Court  shall  award.   Witness,  &c. 

Devon. 

[The  following  Memorandum  to  be  placed  at  thefbot] 

Appearances  are  to  be  entered  at  the  Record  and  Wnt 
Clerks  Office,  m  Chancery  Lane,  London;  and  if  you  do 
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not  cause  your  appearance  to  be  entered  within  the  time 
limited  by  the  above  writ^  the  plaintiff  will  be  at  liberty 
lo  enter  an  appearance  for  you  at  your  expense,  and  you 
will  be  subject  to  such  process  as  the  Court  shall  award, 
and  to  such  order  or  decree  being  made  against  you  as 
the  Court  shall  think  just,  upon  the  plaintiff's  own 
Aewing. 

'        4.  Subpcena  ad  test,  and  Subpcena  duces  tecum, 

Victoria,  &c.  {m  in  Farm  I). 

To  A.  B.  C.  D.  and  E.  F.  greeting:  We  command 
you  [and  every  of  you],  that  laying  all  other  matters 
aside,  and  notwithstanding  any  excuse,  you  personally 

be  and  appear  before  Mr. ,  one  of  the  examiners  of 

-witnesses  in  our  High  Court  of  Chancery,  at  his  office 
in  Bolls  Yard,  Chancery  Lane,  London,  at  such  times  as 
the  bearer  hereof  shall  by  notice  in  writing  appoint  [or, 
"  before  L.  M.  or  N.  O.,  commissioners  appointed  for 
the  examination  of  witnesses  in  our  Chancery,  at  such 
times  and  places  as  the  bearer  hereof  shall  by  notice  in 
writing  appoint "],  to  testify  the  truth  according  to  your 
knowledge,  in  a  certain  cause  depending  in  our  said 
€3ourt  of  Chancery,  wherein  G.  H,  ["  and  others,"  or, 
"another"  are  or"]  is  plaintiff  \or,  "plaintiffs"],  and 
I.  K.  ["  and  others,"  or,  <*  another"  are  or']  is  defendant 
[or,  "defendants"],  on  the  part  of  the  plaintiff,  [or, 
**  defendant"]  [in  case  of  subpcena  duces  tecum  add, 
and  that  you  then  and  there  bring  with  you  and  pro- 
duce, &c.]  And  hereof  fail  not  at  your  peril.  Wit- 
ness, &c.  Devon. 

# 
5.  Subpcena  to  testify  vivd  Voce  in  Court,  or  to  testify 
before  the  Master,    * 

Victoria,  &c.  {as  in  Form  1). 

To  A.  B.  C.  D.  and  E.  F.  greeting:     We  command 
you  [and  every  of  you],  that,  laying  all  other  matters 
52 
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aside,  and  notwithstanding  any  excuse,  you  personally 
be  and  appear  before  our  Lord  High  Chancellor  (or, 
"before  his  Lordship"  or  "honor  the  Master  of 
the  Rolls,"  Wy  "  before  Mr.  — ,  one  of  the  Masters  of 

our  High  Court  of  Chancery,"  Wy  "  before  ,  w^ 

,  commissioners  named  in  a  commission  issued  to 

them  for  that  purpose"),  at  such  time  and  plaee  astke 
bearer  hereof  shall  by  notice  in  writing  appoint,  to  tes- 
tify the  truth  according  to  your  knowledge,  in  a  certsm 
smt  now  depending  in  our  High  Court  of  Chaneery, 
wherein  G.  H.  ["and  others,"  or  "another"  are  ^ 
is  plaintiff  [or,  "  plaintifiBs  '*],  and  I.  K.  ["  and  others/' 
or^  "  another"  are  or'\  is  defendant  \ory  **  defendants"], 
on  the  part  of  the  plaintiff,  [or,  "  defendant "]  [in  eoie 
ofwhpoma  duces  tecum  add,  and  that  you  then  and 
there  bring  with  you  and  produce,  &c.]  And  hereof 
fail  not  at  your  peril.    Witness,  &c.  Devon. 


6.  Subpcena  to  hear  Judgment. 

Victoria,  &c.  (as  in  Form  1), 

To  A.  B.,  C.  D.  and  E.  F.  greeting:  We  command 
you  [and  every  of  you],  that  you  appear  before  our 
Lord  High  ChanceUor,  [or,  "  before  his  Lordship"  or 
"  honor  the  Master  of  the  Rolls,"  as  the  cause  may 
be  set  doum],  on  the day  of next,  or  when- 
ever thereafter  a  certain  cause  now  depending  in  our 
High  Court  of  Chancery,  wherein  G.  H.  ["  and  others," 
or,  "another"  are  or^  is  plaintiff  [or,  "plaintiffs"], 
and  I.  K.  ["  and  others,"  or  "  another  "  are  or']  is  de- 
fendant [or,  "  defendants  "],  shall  come  on  for  hearing, 
then  and  there  to  receive  and  abide  by  such  judgment 
and  decree  as  shall  then  or  thereafter  be  made  and  pro- 
nounced, upon  pain  of  judgment  being  pronounced 
against  you  by  default.    Witness,  &c.  Devon. 
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7.  Subpema/or  CotU. 

TiCTORiA,  &c.  (dv  in  Form  1). 

To  ' greetiiig:     We  command  yoa  [and  eyery  of 

joq]  that  jon  paj^  or  canae  to  be  paid,  immediately 

after  the  serrice  of  this  writ,  to y  or  the  bearer  of 

these  presents,  j6 costs,  in  a  cause  wherein  A.  B. 

[''and  others,"  or  "another"  are  or]  is  pbuntiff  \ory 
<'piainti£&"],  and  CD.  ["and  others,"  or  "another" 
are  or]  is  ddfendant  Ipr^  "  defendants  "],  [or,  "  in  the 

matter  of ^,"  aa  the  ease  may  he],  by  our  Court  of 

Chancery  adjudged  to  be  paid  by  yon,  the  said , 

mider  pain  of  an  attachment  issuing  against  your  person, 
and  such  process  for  contempt  as  the  Court  shall  award 
in  default  of  such  payment.     Witness,  &c. 

Devon. 

8.  Prtieei^for  the  foregoing  Write. 

Subpoena  for to  appear  and  answer  [or,  "  to  tes- 
tify," or,  "to  testify  wW  race,"  or,  "  to  hear  judgment," 

or,  "  for  costs,"  as  the  case  may  he\  returnable ^ 

between  G.  H.  and  others,  plaintiffs,  and  I.  K.  and 
others,  defendants. 

L.  M.  No. y  Chancery  Lane. 

day  of ,  184—. 

9.  Writ  of  Fieri  Facias,  on  a  Decree  or  Order  of  the 
Court  of  Chancery  for  Payment  of  Money. 

Victoria,  &c.  (as  in  Form  1). 

To  the  SheriflFof greeting:     We  command  you, 

that  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick, 

you  cause  to  be  made  the  sum  of  £ ,  which  lately 

before  us  in  our  High  Court  of  Chancery  in  a  certain 
cause,  (or  certain  causes  as  the  case  may  be),  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  or,  m  s.  cat- 
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tain  matter  there  depending,  intituled,  **  In  the  maUt 
of  £.  F."  (as  the  case  may  be\  by  a  decree,  or  orde 
(as  the  case  may  be)  of  our  said  Court,  bearing  date  tji 

day  of ,  was  decreed  or  ordered  (as  the  cm 

utay  be)  to  be  paid  by  the  said  C.  D.  to  A.  B.  Ant 
that  of  the  goods  and  chattels  of  the  said  C.  D.  in  you 
bailiwick  you  further  cause  to  be  made  interest  upon  the 

said  sum  of  £ ,  at  the  rate  of  £4  per  centum  per 

annum,  from  the day  of [the  day  on  wikk 

the  decree  or  order  was  made'].  And  that  you  haTC  tbit 
money  and  interest  before  us,  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  paid  to  the  said 
A.  B.  in  pursuance  of  the  said  decree,  or  order  {as  the 
ease  may  be).  And  that  you  do  all  such  things  as  bj 
the  statute  passed  in  the  second  year  of  our  reign  yoa 
are  authorised  and  required  to  do  in  this  behalf:  and  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  thereof.  And  have  there  then  this  writ. 
Witness,  &c. 

10.  Writ  of  Fieri  Facias,  on  a  Decree  or  Order  of 
the  Court  of  Chancery  for  Payment  of  Money  and 
Interest, 

ViCTORiA,&c.  (as  in  Form  1). 

To  the  Sheriff  of greeting:     We  command  you 

that  of  the  goods  and  chattels  of  C.  D.  in  your  baili- 
wick you  cause  to  be  made  the  sum  of  £ ,  and  also 

interest  thereon,  at  the  rate  of  41.  per  centum  per  an- 
num, from  the  day  of  [The  day  mentioned 

in  the  order]  which  said  sum  of  money  and  interest 
were  lately  before  us  in  our  High  Court  of  Chancery,  in 
a  certain  cause,  or  certain  causes  (as  the  case  may  be), 
wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled,  '^  In  the 
matter  of  E.  F."  (as  the  case  may  be)  by  a  decree  or 
order  (as  the  ccue  may  hi)  o^  ova  ^d  Court,  bearing 
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le day  of ,  decreed  or  ordered  [as  the 

ty  be]  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and 
a  liave  tbat  money  and  interest  before  as,  in  oar 
lart  immediately  after  the  execution  hereof,  to  be 
)  the  said  A.  B.  in  pursuance  of  the  said  decree 
3r  [as  the  case  may  be].  And  that  you  do  all 
lines  as  by  the  statute  passed  in  the  second  year 
reign,  you  are  authorised  and  required  to  do  in 
balf,  and  in  what  manner  you  shall  have  Ci^ecuted 
IT  writ,  make  appear  to  us  in  our  said  Court  im- 
sly  after  the  execution  thereof.  And  have  there 
lis  writ.     Witness,  &c. 


'rit  of  Fieri  Facias,  on  a  Decree  or  Order  of  the 
of  Chancery  for  Payment  of  Money  and  Costs. 

iiA,  &c.  {as  in  Form  1). 

he  SheriflFof greeting:     We  command  you 

r  the  goods  and  chattels  of  C.  D.  in  your  baili- 

ou  cause  to  be  made  the  sum  of  £ ,  which 

im  of  money  was  lately  before  us  in  our  High 
)f  Chancery,  in  a  certain  cause,  or  certain  causes 
?  ea^e  may  be)  wherein  A.  B.  is  plaintiff,  and 
s  defendant,  or  in  a  certain  matter  there  depend- 
:ituled,  *'  In  the  matter  of  E.  F."  {as  the  case 
),  by  a  decree  or  order  (cw  the  case  may  be)  of 

id  Court,  bearing  date  the  day  of  , 

I  or  ordered  {as  the  case  may  be)  to  be  paid  by 
J  C.  D.  to  A.  B.,  together  with  certain  costs  in 
i  order  mentioned,  and  which  costs  have  been 
nd  allowed  by  G.  H.  esquire,  one  of  the  Masters 

said  Court,  at  the  sum  of  £ ,  as  appears  by 

rtificate  of  the  said  Master,  dated  the day 

-,  and  that  of  the  goods  and  chattels  of  the  said 
n  your  bailiwick,  you  further  cause  to  be  made 

id  sum  of  £ [the  costs],  together  with  in- 

it  the  rate  of  Al,  per  centum  per  annum  on  the 
im  of  £ [the  money],  from  the  — '—  day  of 
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[the  date  of  the  order],  and  on  tibe  said  som 

£ [the  co9ts]f  from  the day  of \thedi 

of  the  Master* s  certificate^^  and  that  you  hsMJik 
money  and  interest  before  us  in  our  said  Court  vsm 
diately  after  the  execution  hereof,  to  be  paid  to  the  tt 
A.  B.',  in  pursuance  of  the  said  decree  or  order,  («  # 
ease  may  he).    And  that  you  do  all  such  things  as  b 
the  statute  passed  in  the  second  year  of  our  reiga  jm 
are  authorised  and  required  to  do  in  this  behalf  and  in 
what  manner  you  shall  have  executed  this  oar  wnt 
make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  thereof.    And  have  there  then  ibis  wiit 
Witness,  &c. 

12.  Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the 
Court  of  Chancery  for  Payment  of  Money,  Interest, 
and  Costs. 

Victoria,  &c.  (as  in  Form  1), 

To  the  Sheriff  of greeting:     We  command  you, 

that  of  the  goods  and  chattels  of  C.  D.  in  your  baili- 
wick, you  cause  to  be  made  the  sum  of  S ,  and  also 

interest  thereon  at  the  rate  of  41,  per  centum  per  an- 
num, from  the day  of  ■,  [the  day  mentioned 

in  the  order'],  which  said  sum  of  money  and  interest 
were  lately  before  us  in  our  High  Court  of  Chancery, 
in  a  certain  cause,  or  certain  causes,  (as  the  case  may 
be),  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant 
or  in  a  certain  matter  there  depending,  intituled,  ''In 
the  matter  of  E.  F."  (as  the  case  may  be)  by  a  decree 
or  order  (as  the  case  may  be)  of  our  said  Court,  bearing 

date  the day  of ,  decreed  or  ordered  (as  the 

case  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B., 
together  with  certain  costs  in  the  said  order  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  G.  H. 
esquire,  one  of  the  Masters  of  our  said  Court,  at  the 

sum  of  £ ,  as  appears  by  the  certificate  of  the  said 

Master^  dated  the day  of ^  and  that  of  the 
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'''goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 

'  yott  iturther  cause  to  be  made  the  said  sum.  of  £ , 

^^'di^ether  with  interest  thereon  at  the  rate  aforesaid, 

''ftom  the  -^ day  of [the  date  of  the  Master's 

'^^Hertifieaie  of  taxation],  and  that  you  have  that  money 

"^  Wd  interest  before  us,  in  our  said  Court  immediately 

'^lifter  the  execution  hereof,  to  be  paid  to  the  said  A.  B., 

''in  {mrsuance  of  the  said  decree  or  order,  (as  the  case 

flUojf  be).    And  that  you  do  all  such  things  as  by  the 

tttatnte  passed  in  the  second  year  of  our  reign  you  are 

atithorised  and  required  to  do  in  this  behalf,  and  in  what 

manner  you  shall  have  executed  this  our  writ  make 

appear  to  us  in  our  said  Court  immediately  after  the 

execution   thereof.     And  have  there   then  this   writ. 

Witness,  &c. 

13.  Writ  of  Fieri  Facias,  on  a  Decree  or  Order  of  the 
Court  of  Chancery  for  Payment  of  Costs, 

VicrroRiA,  &c.  {as  in  Form  1). 

To  the  SherifF  of    greeting:     We  command 

jou,  that  of  the  goods  and  chattels  of  C.  D.  in  your 

bailiwick,  you  cause  to  be  made  the  sum  of  £ for 

certain  costs  which  were  lately  before  us  in  our  High 
Court  of  Chancery,  in  a  certain  cause,  or  certain  causes, 
(as  the  case  may  be),  wherein  A.  B.  is  plaintiff,  and 
C.  D.  is  defendant,  or  in  a  certain  matter  there  depend- 
ing, intituled,  "  In  the  matter  of  E.  F."  (as  the  case 
may  be)  by  a  decree  or  order  (as  the  case  may  he)  of 

our  said  Court,  bearing  date  the  day  of  , 

decreed  or  ordered  (as  the  case  may  he)  to  be  paid  by 
the  said  C.  D.  to  A.  B.,  and  which  costs  have  been 
taxed  and  allowed  by  G.  H.,  esquire,  one  of  the  Masters 

of  our  said  Court,  at  the  said  sum  of  £ ,  as  appears 

by  the  certificate  of  the  said  Master,  dated  the 

day  of .     And  that  of  the  goods  and  chattels  of 

the  said  C.  D.  in  your  bailiwick  you  further  cause  to.be 

made  interest  on  the  said  sum  of  £ ,  at  the  rate  of 

b  3 
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41.  per  centum  per  fumam  from  the day  <rf-T77f;i 

[the  date  of  the  Masters  certificate],  and  that  ycm  w^ . 
that  money  and  ihterest  before  us,  in  our  saidC<H(Tt,, 
immediately  after  the  execution  hereof  to  be  paid  to  tihe,, 
said  A.  B.  in  pursuance  of  the  said  decree  or  order  (w . 
the  ease  may  be).  And  that  you  do  all  such  things,  .ai|, 
by  the  statute  passed  in  the  2d  year  of  our  reign  yoa. 
are  authorised  and  required  to  do  in  this  behalf.  Ani 
in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  immediately  afWc 
the  execu]tpk)n  thereof.  And  have  there  then  this  writ. 
Witness,  &c. 


14.  Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court 
of  Chancery y  for  Payment  of  Money,  or  Money  and 
Interest 

Victoria,  &c.  (as  in  Form  1). 

To  the  Sheriff  of  ,  greeting  :     "Whereas,  lately 

in  our  High  Court  of  Chancery,  in  a  certain  cause  or 
certain  causes  (as  the  case  may  be)  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter  there  de- 
pending, intituled,  "  In  the  matter  of  E.  F."  (as  the 
case  may  be)  by  a  decree  or  order  (as  the  case  may  be) 
of  our  said  Court,  made  in  the  said  cause  or  matter  (oi 

the  case  may  be),  and  bearing  date  the  day  of 

,  it  was  decreed  and  ordered,  or  ordered  (as  the 

case  may  be)  that  the  said  C.  D.  should  pay  unto  A.  B. 

the  sum  of  £ ,  (if  interest  be  given  by  the  order, 

say  "  together  with  interest  thereon,  after  the  rate  of 

£4  per  centum   per  annum,  from  the  day  of 

"),  and  afterwards,  the  said  A.  B.  came  into  our 
said  Court  of  Chancery,  and,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him,  her,  or  them  (as  the  case  may  be)  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough;  and  also 
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Btich  lands^  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments,  of  copy- 
bold  or  customary  tenure  in  your  bailiwick,  as  the  said 
CD.,  or  any  one  in  trust  for  him,  was  seised  or  pos- 

sei^ed  of  on  the day  of ,  in  the  year  of  our 

iJtftd ,  [the  day  on  which  the  decree  or  order  was 

made\  or  at  any  time  afterwards  or  over  which  the 

said  C.  D.  on  the  said day  of ,  [the  day  on 

which  the  decree  or  order  was  made],  or  at  any  time 
afterwards  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns  until  the  said  sum  of 

^ ,  together  with  interest  thereon,  at  the  rate  of 

£4  per  centum  per  annum,  from  the  said  day  of 

— ,  [if  the  order  be  for  money  and  interest,  the  day 
mentioned  in  the  order.  If  for  money  only,  the  day  on 
which  the  decree  or  order  was  made],  shall  have  been 
levied.  Therefore  we  command  you,  that  without  delay 
you  cause  to  be  dehvered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the 
said  C.  D.,  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough;  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  and  customary  tenure, 
in  your  baiUwick,  as  the  said  C.  D.,  or  any  person  in 
trust  for  him  was  seised  or  possessed  of  on  the  said 

day  of [the  day  on  which  the  decree  or  order 

was  made]  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  the  said  day  of [the  day  on 

which  the  decree  or  order  was  made],  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit.  To  hold  the  said  goods  and  chattels  to 
the  said  A.  B.,  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes. 
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[the  date  qf  the  order],  and  ou  tJie  8«id  spn  of 

£ [the  co9ts],  from  the day  of  t—  [^A«  *<« 

o^  Mtf  Master^ 8  certificate^  and  that  you  h4Fe..that 
money  and  interest  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  paid  to  the  said 
A.  B.,  in  pursuance  of  the  said  decree  or  order,  (m  ik 
ease  may  be).  And  that  you  do  all  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign  yoa 
are  authorised  and  required  to  do  in  this  behalf^  sod  in 
what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  said  Court  immediately  ftft^T 
the  execution  thereof.  And  have  there  then  ibis  writ 
"Witness,  &c. 

12.  Writ  of  Fieri  Faciae  on  a  Decree  or  Order  of  the 
Court  of  Chancery  for  Payment  of  Money ,  Interesty 
and  Costs. 

Victoria,  &c.  (as  in  Form  1). 

To  the  Sheriff  of greeting:     We  command  you, 

that  of  the  goods  and  chattels  of  C.  D.  in  your  baili- 
wick, you  cause  to  be  made  the  sum  of  £ ,  and  also 

interest  thereon  at  the  rate  of  41.  per  centum  per  an- 
num, from  the day  of ,  [the  day  mentioned 

in  the  order"],  which  said  sum  of  money  and  interest 
were  lately  before  us  in  our  High  Court  of  Chancery, 
in  a  certain  cause,  or  certain  causes,  (as  the  case  may 
be),  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant 
or  in  a  certain  matter  there  depending,  intituled,  "In 
the  matter  of  E.  F."  (as  the  case  may  be)  by  a  decree 
or  order  (as  the  case  may  be)  of  our  said  Court,  bearing 

date  the day  of ,  decreed  or  ordered  (as  the 

case  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B., 
together  with  certain  costs  in  the  said  order  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  G.  H. 
esquire,  one  of  the  Masters  of  our  said  Court,  at  the 

sum  of  £ ,  as  appears  by  the  certificate  of  the  said 

Master,  dated  the day  of ,  and  that  of  tb^ 
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»f  iDOpyhold,  or  customary  tenure,  in  your  bailiwick,  as 
biie  said  0.  D.,  or  any  one  in  trust  for  him,  was  seised, 

or  possessed  of,  on  the day  of ,  in  the  year 

bf  oor  Lord ,  [the  date  of  the  Masters  certificate 

tfpaxaiion],  or  at  any  time  afterwards,  or  over  which 

&S6  said  C.  D.  on  the  said day  of ,  [the  date 

bf  the  Master's  certificate  of  taxation],  or  at  any  time 
hfterwards,  had  any  disposing  power,  which  he  might, 
iHthout  the  assent  of  any  other  person,  exercise  for  his 
own  benefit;  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectiyely,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum 
of  S — - — ,  together  with  interest  thereon  at  the  rate  of 

i64  per  centum  per  annum,  from  the  said day  of 

— — ,  [the  date  of  the  Masters  certificate  of  taxation], 
shall  have  been  levied.  Therefore  we  command  you, 
tbat  without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.,  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
auch  lands  and  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of 
copyhold,  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C.  D.,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seised,  or  possessed  of,  on  the  said 

day  of ,  [the  date  of  the  Master^ s  certificate 

af  taxation'],  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said day  of ,  [the  date 

of  the  Master's  certificate  of  taxation],  or  at  any  time 
ttterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person  or  persons, 
exercise  for  his  own  benefit;  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B.  as  his  proper  goods  and 
diattels,  and  also  to  hold  the  said  lands,  tenements, 
Tectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  tmtil  the  said  sum  of  £— — ,  together 
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41.  per  centum  per  annum  from  the  -—  day  of  -:7r» : 
[^the  date  of  the  Masters  certificate'],  and  that  you  We 
that  money  and  ihterest  before  us^  in  our  said.CoDTt, , 
immediately  after  the  execution  hereof  to  be  paid  to  tihe,, 
said  A.  B.  in  pursuance  of  the  said  decree  or  order  (a» . 
the  ease  may  be).  And  that  you  do  all  such  things*  a9, 
by  the  statute  passed  in  the  2d  year  of  our  reign  you. 
are  authorised  and  required  to  do  in  this  behalf.  AsA 
in  what  manner  you  shall  have  executed  this  our  ^ 
make  appear  to  us  in  our  said  Court  immediately  aftec 
the  execuj^n  thereof.  And  have  there  then  this  writ 
Witness,  &c. 


14.  Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court 
of  Chancery  f  for  Payment  of  Money ,  or  Money  and 
Interest- 

Victoria,  &c.  (as  in  Form  1). 

To  the  SherifiF  of  ,  greeting  :     Whereas,  lately 

in  our  High  Court  of  Chancery,  in  a  certain  cause  or 
certain  causes  (as  the  case  may  be)  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter  there  de- 
pending, intituled,  "  In  the  matter  of  E.  F."  (as  th 
case  may  be)  by  a  decree  or  order  (as  the  case  may  be) 
of  our  said  Court,  made  in  the  said  cause  or  matter  (a$ 

the  case  may  be),  and  bearing  date  the  day  of 

■ ,  it  was  decreed  and  ordered,  or  ordered  (as  the 

case  may  be)  that  the  said  CD.  should  pay  unto  A.  B. 

the  sum  of  £ ,  (if  interest  be  given  by  the  ordir, 

say  "together  with  interest  thereon,  after  the  rate  of 

£4  per  centum  per  annum,  from  the  day  of 

"),  and  afterwards,  the  said  A.  B.  came  into  our 
said  Court  of  Chancery,  and,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him,  her,  or  them  (as  the  case  may  be)  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wiok^  except  his  oxen  and  beasts  of  the  plough;  and  also 
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of  iBopyhoIdy  or  customary  tenure,  in  your  bailiwick,  as 
tiifr  snd  C.  D.,  or  any  one  in  trust  for  him,  was  seised, 

tut  possessed  of,  on  the day  of ,  in  the  year 

Hf  our  Lord ,  [the  date  of  the  Masters  certificate 

i9f  t€ueation],  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said day  of ,  [the  date 

bf  the  Master's  certificate  of  taxation],  or  at  any  time 
kfterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit;  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum 
of  S — — ,  together  with  interest  thereon  at  the  rate  of 

£4  per  centum  per  annum,  from  the  said day  of 

,  [the  date  of  the  Masters  certificate  of  taxatioTi], 

shall  have  been  levied.  Therefore  we  command  you, 
fliat  without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.,  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
BCtch  lands  and  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of 
copyhold,  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C.  D.,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seised,  or  possessed  of,  on  the  said 

day  of ,  [the  date  of  the  Master's  certificate 

of  taxation],  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said day  of ,  [the  date 

of  the  Master's  certificate  of  taxation],  or  at  any  time 
forwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person  or  persons, 
exerdse  for  his  own  benefit;  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements, 
Tectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  said  sum  of  £ — ■ — ,  together 
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rents,  and  hereditaments  respectively,  acooiding  to  tihe 
nature  and  tenure  thereof,  to  him  and  to  his  assigqit 
until  the  said  sum  of  £— — ,  together  with  inteiest,  w 
aforesaid,  shall  have  been  levied.  And  in  what  tnamuf 
you  shall  have  executed  this  our  writ  make  appesr  to 
us  in  our  Court  of  Chancery  aforesaid,  immediately  after 
the  execution  thereof,  under  your  seal  and  the  *seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement.  And  have  there  then  this  writ.  Witr 
ness,  &c. 

15.  Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Costs, 

Victoria,  &c.  (as  in  Form  1). 

To  the  Sheriff  of ,  greetmg:     Whereas  lately  in 

our  High  Court  of  Chancery,  in  a  certain  cause  or 
certain  causes  (as  the  case  may  be),  there  depending^ 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter  there  de- 
pending, intituled,  "In  the  matter  of  E.  F.*'  (as  the 
case  may  be),  by  a  decree  or  order  (as  the  case  may  he) 
of  our  said  Court,  made  in  the  said  cause  or  matter  {ai 

the  case  may  be),  and  bearing  date  the day  of •» 

it  was  decreed  and  ordered,  or  ordered  (as  the  case  ma^ 
be),  that  CD.  should  pay  unto  A.  B.  certain  costs  as 
in  the  said  decree,  or  order  (as  the  case  may  be),  men- 
tioned, and  which  costs  have  been  taxed  and  allowed  by 
G.  H.,  esquire,  one  of  the  Masters  of  our  said  Court, 

at  the  sum  of  £ ,  as  appears  by  the  certificate  of 

the  said  Master,  dated  the  day  of  .    And 

afterwards  the  said  A.  B.  came  into  our  said  Court  of 
Chancery,  and,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be  deUvered  to 
him  all  the  goods  and  chattels  of  the  said  C.  D.  in  yonr 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments 
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^^C»f,  on  the d«T  rf ,  ir  tbe  ^cbt  :*f  :nr  L:r: 

^T^^"*"  ['^  ^'ay  <wi  iriUeA  fir  <:■«-*?  :»•  r»*^^  r'«   Witi* 
^^  at  any  tune  afterwds,  w  ^cr  -^Li^  iii*  st*:       1 

^**'  the  said  day  erf ,  ':«.*    r>i  .^>   rt  .•)    -i.t 

^^eree  or  order  wa»  md*  .  -yr  t:  ti;T  -1:1:^  ir-.-rvL"-?. 
"•^^  any  disposing  power.  wLit^  Lt  —  ^r* '  ^vjlxxs.  r^-. 
••aent  of  any  other  person,  cxfrcdsrr  :':f  i-ir  /vi  -..^iiti: . 
*0  hold  to  him  the  said  r:oi*  tiii  tibr-.r-t  l^  1..?  :  "".';.»^"' 
Soods  and  chattels,  aijd  id  iiiui  '.Lt  sui  .Liiit  '.fiit- 
%ents,  rectories,  tiibe^  re^is-  ti»i  iitrrU-L-jjf -_-.fr  rt- 
•pectively,  aocordinz  ix>  -.be  i.L:i.rt  LjI  :t -.-..-»  -^r-'-r 
to  him  and  to  his  assir::*,  t:l.zL  \iir  mjI  rw:    tr-'r-L 

a\ims  of  d6 and  £ — '- — .  t;'£*-:lit'r  tt-^  i:.>^r>:  i:i-.'i 

the  said  snm  of  .£ a:  liic  rt-.T  -..;  «:4  :•**.•  'jfi:.:: 

J>er  annum,  from  the  cxj  ::  .  ':;^  r:-i    :/. 

«eibtcA  fil«  decree  or  order  r«*  K-rsV.  ti.i  :l  ::.  t   bi_i 

9am  of  46 at  the  rate  af:rri*ii.  fn^r.  :j_* li- 

Of ,  \tkedateoftheMc*ter9^^r'.z:f  :/•:.■•.:»' 

%hall  have  been  leiied.  There:  :rt  vr  c-.^u-l.-—  ; 
that  without  delay  you  c&ase  lo  '>r  d-rliTtrr i  *-:  :;.  -  -i.  1 
A.  B.,  by  a  reasonable  price  fciii  t-ric-:.  il  :->  ?-.o:  s 
and  chattels  of  the  said  C.  D.  in  j-yir  vtii-B  :jl  rijiy, 
his  oxen  and  beasts  of  the  pi-.  .irL.  fc:_i  tls:  t_l  -.  -.:! 
lands  and  tenements,  rectorie*.  ::tL**,  7*1:=,.  vi:  :.^rt- 
ditamentsy  including  iands  and  L^z^-i.-jtzLtL-.i  ::  c^.jij- 
hold,  or  cnstomar\'  tenure  in  your  viiliwicii,  i^  ::.r  i»^i 
C-  D.,  or  any  person  or  persoiis  ii  xm*.  r^r  Li::.,  "sras  cr 

were  seised  or  possessed  of,  oc^  xLk  siii is^j  11 

,  [the  day  on  vrhieh  the  deeree  or  order  vcoa  m'lde' j, 
or  at  any  time  afterwards,  or  over  which  the  saii  C.  D. 

on  the  said day  of 'tl^e  da}i  on  v:h\ch  the 

decree  or  order  was  made',  or  at  any  time  afterwards, 
had  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  Lenent ; 
to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as 
his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  natiu^  and  tenure 
thereof  to  him  and  to  his  assigns,  until  the  said  two 
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with  interest  as  aforesaid^  shall  have  heen  le^yed.  And 
in  what  manner  you  shall  have  executed  this  our  mot 
make  appear  to  us  in  our  Court  of  Chancery  aforesaid, . 
immediately  after  the  execution  thereof,  under  yooi 
seal  and  the  seals  of  those  hy  whose  oath  you  shaD 
make  the  said  extent  and  appraisement.  And  have 
there  then  this  writ.     Witness,  &c. 

16.   Writ  of  Elegit  on  a  Decree  or  Order  of  the  (kmrt 
of  Chancery,  /or  Payment  of  Money  and  Costs, 

Victoria,  &c.  (as  in  Form  1). 

To  the  Sheriff  of ,  greeting:     Whereas,  lately, 

in  our  High  Court  of  Chancery,  in  a  certain  cause  or 
certain  causes  (as  the  case  may  be)  there  depending 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter  there  d^ 
pending,  intituled,  "  In  the  matter  of  E.  F."  (as  ike 
case  may  be)  hy  a  decree  or  order  (as  the  case  may  he) 
of  our  said  Court,  made  in  the  said  cause  or  matter  (et 

the  case  may  be),  and  bearing  date  the day  of > 

it  was  decreed  and  ordered,  or  ordered  (as  the  case  nuffj 
be),  that  C.  D.  should  pay  unto  A.  B.  the  sum  of 
£ ,  together  with  certain  costs  as  in  the  said  de- 
cree or  order  (as  the  case  may  be)  mentioned,  and 
which  costs  have  been  taxed  and  allowed  by  G.  H. 
esquire,  one  of  the  Masters  of  our  said  court,  at  the 

sum  of  £ ,  as  appears  by  the  certificate  of  the  said 

Master,  dated  the day  of .     And  afterwards 

the  said  A.  B.  came  into  our  said  Court  of  Chancerj) 
and  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure  in  your  bailiwick,  as  the  ml 
C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possess- 
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B  the day  of ,  in  the  year  of  our  Lord 

•he  day  an  which  the  decree  or  order  was  made'], 
ly  time  afterwards,  or  over  which  the  said  C.  D., 

said day  of ,  \the  day  on  which  the 

or  order  was  made"],  or  at  any  time  afterwards, 
y  disposing  power,  which  he  might,  without  the 
)f  any  other  person,  exercise  for  his  own  benefit; 
to  him  the  said  goods  and  chattels,  as  his  proper 
and  chattels,  and  to  hold  the  said  lands,  tene- 
rectories,  tithes,  rents,  and  hereditaments  re- 
)ly,  according  to  the  nature  and  tenure  thereof, 

and  to  his  assigns,  imtil  the  said  two  several 

f  £ and  £        ,  together  with  interest  upon 

d  sum  of  £ at  the  rate  of  £4  per  centum 

Qum,  from  the  day  of  ,  [the  day  on 

the  decree  or  order  was  made'],  and  on  the  said 

£ at  the  rate  aforesaid,  from  the day 

-,  [the  date  of  the  Master's  certificate  of  taxation], 
lave  been  levied.  Therefore  we  command  you, 
thout  delay  you  cause  to  be  delivered  to  the  said 
by  a  reasonable  price  and  extent,  all  the  goods 
attels  of  the  said  C.  D,  in  your  bailiwick,  except 
n  and  beasts  of  the  plough,  and  also  all  such 
md  tenements,  rectories,  tithes,  rents,  and  here- 
ats,  including  lands  and  hereditaments  of  copy- 
r  customary  tenure  in  your  bailiwick,  as  the  said 
or  any  person  or  persons  in  trust  for  him,  was  or 

eised  or  possessed  of,  on  the  said day  of 

'the  day  on  which  the  decree  or  order  was  made], 
ay  time  afterwards,  or  over  which  the  said  C.  D. 

said day  of  [the  day  on  which  the 

or  order  was  made],  or  at  any  time  afterwards, 
y  disposing  power,  which  he  might,  without  the 
of  any  other  person,  exercise  for  his  own  benefit; 
I  the  said  goods  and  chattels  to  the  said  A.  B.  as 
per  goods  and  chattels,  and  also  to  hold  the  said 
tenements,  rectories,  tithes,  rents,  and  heredita- 
respectively,  according  to  the  nature  and  tenure 
*,  to  him  and  to  his  assigns,  until  the  said  two 
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several  sums  of  d£-— and  dS ^,  together  irifliiiiteNit; 

aforesaid,  shall  hare  heen  levied.  And  in  nhat  tuaier 
yon  shall  have  executed  this  onr  writ  make  apfibfr^) 
us  in  our  Conrt  of  Chancery  aforesaid,  immediibdf  lifter 
the  execution  thereof,  under  your  seal  and  die  seab  rf 
those  by  \vhose  oath  you  shall  make  the  said  extent  itti 
appraisement.  And  have  there  then  this  writ.  Wir 
ness,  &c. 

17.  Writ  of  Elegit  on  a  Decree  or  Order  of  the  Qmt 
of  Chancertf,  for  Payment  of  Money ^  Interest,  ad 
Costs. 

Victoria,  &c.  (as  in  Form  1).  1 

To  the  Sheriff  of greeting:  Whereas,  latdym 

our  High  Court  of  Chancery,  in  a  certain  cause  or  cer- 
tain causes  (as  the  case  may  be)  there  depending  whada 
A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  othen 
are  defendants,  or  in  a  certain  matter  there  dependioi^ 
intituled,  '*  In  the  matter  of  £.  F."  {as  the  case  moffhe) 
by  a  decree  or  order  (as  the  case  may  be)  of  our  sad 
court,  made  in  the  said  cause  or  matter  (as  the  case  man 

be)  and  bearing  date  the  ■         day  of  ,  it  was  o^ 

dered  and  decreed,  or  ordered  (as  the  case  may  be)  thit 

C.  D.  should  pay  unto  A.  B.  the  sum  of  £ ,  tog^ 

ther  with  interest  thereon,  after  the  rate  of  ^&1  per  centom 

per  annum,  from  the  day  of ,  together  abo 

with  certain  costs,  as  in  the  said  decree  or  order  (as  tk 
case  may  be)  mentioned,  and  which  costs  have  been 
taxed  and  allowed  by  G.  H.,  esquire,  one  of  the  Masters 

of  our  said  court,  at  the  sum  of  ^6- ,  as  appears  by 

the  certificate  of  the  said  Master  dated  the day  of 

.     And  afterwards  the  said  A.  B.  came  into  oar 

said  Court  of  Chancery,  and,  according  to  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered  to 
him  all  the  goods  and  chattels  of  the  said  C.  D.  in  yonr 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
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and  hereditaments,  including  lands  and  hereditaments 
^i^oopyhold  or  customary  tenure  in  your  bailiwick  as  the 
-  Mid  C*  B.  or  any  one  in  trust  for  him  was  seised  or  pos- 

Mised  of  on  the day  of ,  in  the  year  of  our 

IiQid  ,  [_the  day  on  which  the  decree  or  order  was 

mods']  J  or  at  any  time  aflerwards,  or  over  which  the  said 

C»  D.  on  the  said day  of ,  \Jhe  day  mentioned 

m  the  decree  or  order"],  or  at  any  time  afterwards,  had 
any  disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit;  to  hold 
to  hun  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 

to  his  assigns,  until  the  said  two  several  sums  of  ^6 y 

and  £ ,  together  with  interest  upon  the  said  sum  of 

jg        ■,  at  the  rate  of  d^  per  centum  per  annum,  from 

the  said day  of ,  [^the  date  of  the  Master^ a 

eerHfieate  of  taxation],  and  on  the  said  sum  of  £ , 

at  tihe  rate  aforesaid  from  the day  of  ,  \_the 

day  mentumed  in  the  decree  or  order]  shall  have  been 
levied.  Therefore  we  command  you,  that  without  delay 
you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  rea- 
sonable price  and  extent,  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands  and  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  includ- 
ing lands  and  hereditaments  of  copyhold  or  customary 
tenure  in  vour  bailiwick,  as  the  said  C.  D.,  or  any  person 
or  persons  in  trust  for  him,  was  or  were  seised  or  pos- 
sessed of  on  the  said day  of ,  {_the  day  men" 

Honed  in  the  decree  or  order],  or  at  any  time  afterwards, 
or  over  which  the  said  C.  D.  on  the  said  —  day  of 

,  \_the  day  mentioned  in  the  decree  or  order],  or  at 

any  time  afterwards,  had  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and 
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also  to  hold  the  said  lands,  tenements,  rectories,  titbes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature    and  tenure   thereof,    to   him  and  to  his  «^  ^ 

signs,  until  the  said  two  several  sums  of  £ ,  ana 

£ ,  together  with  interest  as  aforesaid,  shall  hue  1 1 

heen  levied.  And  in  what  manner  you  shall  have  exe- 
cuted this  our  writ  make  appear  to  us  in  our  Court  of 
Chancery  aforesaid,  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those  hy  whose 
oath  you  shall'  make  the  said  extent  and  appraisement 
And  have  there  then  this  writ.     Witness,  &c. 


18.  Writ  of  Venditioni  Exponas. 

Victoria,  &c.  {as  in  Form  1).  t 

To  the  Sheriff  of ,  greeting:  Whereas  by  our  writ 

we  lately  commanded  you  that  of  the  goods  and  chattds 
of  C.  D.  [_here  recite  the  fieri  facias  to  the  encT].    And 

on  the  day  of ,  you  returned  to  us  in  ooi 

Court  of  Chancery  aforesaid  that,  by  virtue  of  the  said 
writ  to  you  directed,  you  had  taken  goods  and  chattels 
of  the  said  C.  D.  to  the  value  of  the  money  and  interest 
aforesaid,  which  said  goods  and  chattels  remained  in 
your  hands  unsold  for  want  of  buyers.  Therefore  we, 
being  desirous  that  the  said  A.  B.  should  be  satisfied 
his  money  and  interest  aforesaid,  command  you,  that 
you  expose  to  sale,  and  sell,  or  cause  to  be  sold,  the 
goods  and  chattels  of  the  said  C.  D.  by  you  in  form 
aforesaid  taken,  and  every  part  thereof,  for  the  best  price 
that  can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  us  in  our  said  Court  of 
Chancery  aforesaid,  immediately  after  the  execution 
hereof  to  be  paid  to  the  said  A.  B.  And  have  there 
then  this  writ.     Witness,  &c. 
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1 9-  Prcscipefcr  Fu  Fa,,  Elegit^  or  Vend.  Exp(ma8. 

^  3.  )      Seal  a  Fieri  Facias  (or  "  Elegit,"  or  "  Ven- 
^  ^.     >  ditioni  Exponas  ")   directed  to  the    Sheriff  of 

•*  D.  ) 9  against  C.  D.  of ,  for  £ ,  due  to 

A.  B.  Order  entered  the day  of ,  1 84 — . 

Dated  this day  of ,  184—. 

E.  F.,  No. ,  Chancery  Lane, 

Plaintiffs  Solicitor. 


20.  Attachment, 

^^ICTORIA,  &c.  («*  in  Form  1). 

To  the  Sheriff  of ,  greeting:  We  command  you 

'^Q  attach  (A.  B.)  so  as  to  have  (him)  hefore  us  in  our 
^Bigh  Court  of  Chancery,  immediately  after  the  receipt 
^f  this  writ  [or  <'  on  the  morrow  of  All  Souls  next  ensu^ 

iKng"  or  "on  the day  of next  ensuing"], 

'^lieresoever  the  said  court  shall  then  be,  there  to  an- 
swer to  us  as  well  touching  a  contempt  which  (he)  as  it 
"Ss  alleged  (has)  committed  against  us,  as  also  such  mat- 
ters as  shall  be  then  and  there  laid  to  (his)  charge,  and 
farther  to  perform  and  abide  such  order  as  our  said  court 
shall  make  in  this  behalf,  and  hereof  fail  not,  and  bring 
this  writ  with  you.    Witness,  &c.  Langdale. 

21.  Indorsement  of  an  Attachment, 
Btthe  Court. 

For  not  appearing  (or  "  for  not  answering,"  or  "  for 

not  paying  the  sum  of  £ costs  to  A.  B.,"  or  "  for 

breach  of  an  order  bearing  date  the day  of by 

not"  here  state  shortly  the  mandatory  part  of  the 
order)^  in  a  cause  wherein  A.  B.  is  plaintiff,  and  C.  D. 
and  others  are  defendants. 

E.  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Birmingham. 
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ro 


22.  Praeipefor  Jttaehment 

B.")      Seal  an  attachment,  directed  to  the  Shei 

V,  > ,  against  C.  D.,  for  not  appearing  [or  "  r 

D.  3  swering,*'  or  "not  paying  the  sum  of  ^6 — 
to  A.  B.]  at  the  suit  of  A.  B.  and  others,  pla 
retumahle  immediately  {or  as  the  case  may  5e.) 

Dated  this day  of ,  184—. 

E.  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 

23.  Sequestration. 

Victoria,  &c.  {as  in  Form  1). 

To  [Commissioners*  names'\  greeting:  Whereas  A.B. 
complainant,  exhibited  (his)  bfll  of  complaint  into  our 
Court  of  Chancery,  against  C.  D.,  defendant;  and  where- 
as the  said  C.  D.  being  duly  served  with  a  writ,  issuing 
out  of  our  said  Court,  commanding  (him)  under  Ik 
penalty  therein  mentioned,  to  appear  to  and  answ^  the 
said  bill,  (has)  refused  so  to  do,  and  thereupon  piooen 
of  contempt  hath  issued  against  (him)  unto  a  serjeaotr 
at-arms:  and  whereas  the  said  C.  D.  of  late  absconded^ 
and  so  concealed  (himself)  that  the  said  serjeant-at-anns 
hath  not  been  able  to  find  (him),  as  by  the  certificate  of 
the  said  serjeant-at-arms  appears;   loiow  ye  therefore 
that  we,  in  confidence  of  your  prudence  and  fidelity,  haie 
given,  and  by  these  presents  do  give,  unto  you,  or  anj 
three  or  two  of  you,  full  power  and  authority  to  ento 
upon  all  the  messuages,  lands,  tenements,  and  real  es- 
tate whatsoever  of  the  said  C.  D.,  and  to  collect,  receive^ 
and  sequester  into  your  hands  not  only  all  the  rents  and 
profits  of  (his)  said  messuages,  lands,  tenements,  and 
real  estate,  but  also  all  (his)  goods,  chattels,  and  personal 
estate  whatsoever.     And  therefore  we  command  yon, 
any  three  or  two  of  you,  that  you  do  at  certain,  proper, 
and  convenient  days  and  hours,  go  to  and  enter  upon  all 
the  messuages,  lands,  tenements,  and  real  estate  of  the 
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Ky  and  that  you  do  collect,  take,  and  get  into 
Sy  not  only  the  rents  and  proiits  of  (his)  said 
,  but  also  all  (his)  goods,  chattels  and  personal 
:  detain  and  keep  the  same  under  sequestration 
kuds  until  the  said  C.  D.  shall  (fully  answer  the 
nt's  bill)  clear  his  contempt,  and  our  said 
ce  other  order  to  the  contrary.    Witness,  &c. 

Langdale. 

24.  Prtecipe/br  Sequeatratian, 

al  a  Commission  of  Sequestration  against  CD. 
lot  answering)  ats.  A.  B.,  directed  to  G.  H., 

.,  &c.  Commissioners.    Order  dated day 

— ,  184—. 

Dated  the day  of ,  184—. 

L.  M.,  No.  — — ,  Chancery  Lane, 
Agent  for  N.  O.,  Manchester. 

S5«  Diatringcu  against  a  Corporation. 
II A,  &c.  (as  in  Form  1). 

Sheriff  of ,  greeting:  We  command  you 

A  distress  upon  aU  the  lands  and  tenements, 

I  chattels  of ,  within  your  bailiwick,  so  as 

bey  the  said  ,  nor  any  other  person  or 

or  them,  may  lay  his  or  their  hands  thereon. 
Court  of  Chancery  shall  make  other  order  to 
uj;  and,  in  the  mean  time,  you  are  to  answer 
the  said  goods  and  chattels,  rents  and  profits 

id  lands,  so  that  the  said may  be  com- 

&ppear  before  us  in  our  said  Court  of  Chancery, 
wheresoever  it  shall  then  be;  there  to  answer 
well  touching  a  contempt  which  they,  as  it  is 
lave  committed  against  us,  as  also  such  other 
8  shall  be  then  and  there  laid  to  their  charge; 
ler,  to  perform  and  abide  such  order  as  our 
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said  court  shall  make  in  this  behalf.    And  lieieof  I 
not,  and  bring  this  writ  with  you.    Witness,  &c. 


26.  Proecipe  for  Distringax.   \, 

B.  *)      Seal  a  distringas  directed  to  the  Sheriff  of - 

V.   > against  ,  for  not  appearing   [or  "not  Wp 

D.  3  swering"]  at  the  suit  of  A.  B.  and  others,  pliifr 

tiffs.     Returnable  on  the day  of . 

Dated  this day  of ,  184—. 

E.  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Mancheste 


27.  Habeas  Corpus. 

Victoria,  &c.  (as  in  Form  1). 

To greeting:  We  command  you,  that  you  do( 

day  of ,  bring  before  us,  in  our  Court 

Chancery,  wheresoever  it  shall  then  be,  the  body 
A.  B.,  by  whatsoever  name,  or  addition  of  name,  he 
known  or  called,  who  is  detained  in  your  custody;  toi 
ther  with  an  account  of  the  cause  or  causes  of  lus  bei 
taken  into  and  detained  in  custody;  to  perform  and  ail 
such  order  as  our  said  court  shall  make  in  this  beb 
And  hereof  fail  not,  and  bring  this  writ  with  y 
Witness,  &c.  Langdalk 


28.  Endorsement  of  Habeas  Corpus. 

By  the  Lord  High  Chancellor  of  Great  Britain,  at 
instance  of  C.  D.  [the  party  on  whose  applicatum 
order  for  the  writ  was  obtained]. 

E.  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 
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29.  Proeeipefor  Habeas  Corpus, 

Seal  an  Habeas  Corpus,  directed  to  the  [Keeper 
the  Queen's  Prison]  against  A.  B.,  at  the  suit  of 

D.     Returnable  on  the day  of  next, 

(instant). 

Dated  this day  of ,  1 84 — . 

E.  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 

30.  Commission  to  take  Answer, 
LIA,  &c.  (as  in  Form  1). 

Commissioners'  names']  greeting:  Whereas  A.  B., 
nant,  hath  lately  exhibited  (his)  bill  of  complaint 
IS  in  our  Court  of  Chancery,  against  C.  D.,  de- 
.  And,  whereas,  we  have  by  our  writ  lately 
ided  the  said  defendant  to  appear  before  us  in 
I  Chancery,  at  a  certain  day  now  passed,  to  an- 
e  said  bill.  Know  ye,  that  we  have  given  unto 
y  three  or  two  of  you,  full  power  and  authority 
the  answer  of  the  said  defendant  to  the  said  bill, 
lerefore,  we  command  you,  any  three  or  two  of 
lat  at  such  certain  day  and  place,  as  you  shall 
t,  you  go  to  the  said  defendant,  if  (he)  cannot  con- 
ly  come  to  you,  and  take  (his)  answer  to  the  said 
[his)  corporal  oath  upon  the  Holy  Evangelists,  to 
linistered  by  you,  any  three  or  two  of  you,  the 
iswer  being  distinctly  and  plainly  wrote  upon 
ent;  and  when  you  shall  have  so  taken  (his)  an- 
)u  are  to  send  the  same  closed  up  under  the  seals 
any  three  or  two  of  you,  unto  us  in  our  said 
ry  without  delay,  wheresoever  it  shall  then  be, 
r  with  this  writ.    Witness,  &c. 

Langdale. 


48  APPENDIX. 


31.  Pruecipefor  Commission. 

A.  ^      Seal  a  Commission^  to  take  answer  of 
V.         I  the  defendant  C.  D.,  directed  to  £.  E^ 

B.  |G.  H.,  &c.    Six  days'  notice  to  plainlifV 
and  others.  J  commissioner  (if  any). 

Dated day  of ,  184— 

I.  K.,  No. ,  Chancery  Lane> 

Agent  for  L.  M.,  Manchester. 

32.  Commission  to  take  a  Quaker's  Answer. 

Victoria,  &c.  (as  in  Form  1). 

To  [^Commissionert^  names'],  greeting:  Whereas  A.B^ 
complfanant,  hath  lately  exhibited  (his)  hill  of  compUnl 
before  us  in  our  Court  of  Chancery,  against  C.  D.,  de- 
fendant. And,  whereas,  we  have  by  our  writ  lat^ 
commanded  the  said  defendant  to  appear  before  us  in 
our  said  Chancery,  at  a  certain  day  now  past,  to  answer 
the  said  bill;  but,  forasmuch,  as  the  said  C.  D.  is  one  of 
the  dissenters  commonly  called  Quakers,  as  is  alleged. 
Know  ye,  therefore,  that  we  have  given  unto  you,  any 
three  or  two  of  you,  full  power  and  authority  to  take 
the  answer  of  the  said  defendant  to  the  said  bill,  upon 
his  solemn  declaration  and  affirmation,  to  be  made  be- 
fore you,  any  three  or  two  of  you,  according  to  the  form 
and  tenor  of  the  statute  in  that  case  made  and  provided: 
and,  therefore,  we  command  you,  any  three  or  two  of 
you,  that,  at  such  certain  day  and  place  as  you  shall  think 
fit,  you  go  to  the  said  defendant,  if  he  cannot  conveni- 
ently come  to  you,  and  take  his  answer  to  the  said  bill 
as  aforesaid;  the  said  answer  being  distinctly  and  plainly 
wrote  upon  parchment.  And  when  you  shall  have  so 
taken  it,  you  are  to  send  the  same  closed  up  under  the 
seals  of  you,  any  three  or  two  of  you,  unto  us  in  our 
said  Chancery,  without  delay,  wheresoever  it  shall  then 
be,  together  with  this  writ.     Witness,  &c. 

Langdale. 
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3.  Commission  to  take  a  Plea,  Answer,  or  Demurrer. 

CTORiA,  &c.  {as  in  Form  1). 

To  [^Commissioners^  names']  greeting:  "Whereas  A.  B., 
diplainant,  hath  lately  exhibited  (his)  bill  of  complaint, 
fbre  Its  in  onr  Court  of  Chancery,  against  CD.,  de- 
idant.  And  whereas  we  have  by  our  writ  lately  com- 
inded  the  said  defendant  to  appear  before  us,  in  our 
d  Chancery,  at  a  certain  day  now  past,  to  answer  the 
d  bill:  Know  ye,  that  we  have  given  unto  you,  any 
ree  or  two  of  you,  full  power  and  authority  to  take  the 
swer  of  the  said  defendant  to  the  said  bill,  on  (his) 
rporal  oath  upon  the  Holy  Evangelists,  or  (his)  plea 
(his)  corporal  oath,  to  be  administered  by  you,  any 
ree  or  two  of  you,  or  (his)  plea  or  demurrer  with- 
i  oath,  to  be  respectively  made  to  the  said  bill;  and 
erefore  we  command  you,  any  three  or  two  of  you, 
\i  at  such  certain  day  and  place  as  you  shall  think  lit, 
a  go  to  the  said  defendant,  if  (he)  cannot  conveniently 
ne  to  you,  and  take  (his)  answer,  plea,  or  demurrer 
jpectively  as  aforesaid  to  the  said  bill,  the  same  being 
itinctly  and  plainly  wrote  upon  parchment;  and  when 
a  shall  have  so  done,  you  are  to  send  the  same  closed 
under  the  seals  of  you,  any  three  or  two  of  you,  unto 
in  our  said  Chancery,  without  delay,  wheresoever  it 
all  then  be,  together  with  this  writ.     Witness,  &c. 

Langdale. 

34.  Cotnmission  to  examine  Witnesses, 
CTORIA,  &c.  {as  in  Form  1). 

To  A.  B.  and  C.  D.,  greeting:   Know  ye  that  we,  in 

ofidence  of  your  prudence  and  fidelity,  have  appointed 

a,  and  by  these  presents  do  give  unto  each  of  you  full 

wer  and  authority,  diligently  to  examine  all  witnesses 

latsoever  upon  certain  interrogatories  to  be  exhibited 

you  in  a  cause  wherein  E.  F.  is  complainant,  and 

H.  and  others  are  defendants;  and  therefore  we  com- 

c 
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mand  that  one  of  you  do,  at  certain  days  and  places  to 
be  appointed  for  that  purpose,  cause  the  said  witnesses 
to  come  before  you,  and  then  and  there  examine  each  of 
them  apart  upon  the  said  interrogatories,  either  on  their 
respective  corporal  oaths  first  taken  before  you  upon  the 
Holy  Evangelists,  or  in  the  case  of  Quakers  upon  their 
solemn  affirmation  and  declaration,  or  in  such  other 
solenm  manner  as  is  or  may  be  authorised  by  law,  and 
that  you  do  take  such  their  examinations  and  reduce 
them  into  writii^  on  parchment;  and  when  you  sbaQ 
have  so  taken  them,  you  are  to  send  the  same  to  ns  in 
our  Chancery  without  delay,  wheresoever  it  shall  then 
be,  closed  up  and  under  your  seal,  distinctly  and  plainly 
set,  together  with  the  said  interrogatories  and  this  writ 
And  we  further  command  you,  that  before  you  act  in  or 
be  present  at  the  swearing  or  examining  any  witness  or 
witnesses,  you  do  take  die  oath  first  specified  in  the 
schedule  hereunto  annexed.    And  we  further  conmumd 
that  all  and  every  the  derk  or  clerks  employed  in  takingi 
writing,  transcribing,  or  engrossing  the  deposition  or 
depositions  of  witnesses  to  be  examined  by  virtue  of 
these  presents  shall,  before  he  or  they  be  permitted  to 
act  as  clerk  or  clerks  as  aforesaid,  or  be  present  at  such 
examination,  severally  take  the  oath  last  specified  in  the 
said  schedule  annexed;  and  we  also  give  to  you  foil 
power  and  authority  to  administer  such  oath  to  sach 
clerk  or  clerks  in  manner  aforesaid.     Witness  ourself  at 

Westminster,  the day  of ,  in  the year  of 

our  reign.  Langdale. 

35.  Frcecipe, 

A.*) 

_  *  f      Seal  Commission  to  examine  witnesses  in  this 

I  cause,  directed  to  C.  D.  and  E.  F. 

Dated  this day  of ,  184—. 

G.  H.,  No. ,  Chancery  Lane, 

Agent  for  R.  S.,  Manchester. 


V.    > 
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36.  Writ  of  Assistance. 

Victoria,  &c.  (as  in  Form  1). 

To  the  SherifF  of ,  as  well  present  as  for  the 

future^  greeting:  Whereas  according  to  the  tenor  and 
true  meaning  of  an  order,  made  in  a  certain  cause  de- 
pending in  our  Court  of  Chancery,  between  A.  B.,  com- 
plainant,  and  C.  D.,  defendant,  the  said  C.  D.  was  or- 
dered and  enjoined  to  deliver  up  possession  to in 

the  said  order  named  of  all  that  capital  messuage,  or 
mansion-house,  lands  and  premises,  in  the  pleadings  in 
the  said  cause  mentioned,  yet  nevertheless  he  the  said 
G.  D.,  and  other  ill-disposed  persons  his  accomplices, 
have  refused  to  pay  obedience  thereto,  and  detain  and 
keep  the  possession  of  the  said  mansion-house,  lands, 
and  premises,  in  manifest  contempt  of  us  and  our  said 
Court:  BLnow  ye  therefore,  that  we,  being  willing  and 
desirous  that  justice  should  be  done  to  the  said  A.  B.  in 
this  behalf,  do  give  unto  you  full  power  and  authority 
to  place  and  put  the  said  A.  B.  or  his  assigns,  without 
delay,  into  the  full,  peaceable,  and  quiet  possession  of  all 
and  singular  the  said  mansion-house,  lands,  and  premises, 
vdth  their  appurtenances,  and  from  time  to  time,  as 
often  as  there  shall  or  may  be  occasion,  to  maintain  and 
keep  him  and  his  assigns  in  such  peaceable  and  quiet 
possession  according  to  the  intent  and  true  meaning  of 
the  said  order  of  our  said  court;  and  therefore  we  do 
hereby  command  and  enjoin  you,  that  immediately  after 
your  receipt  of  this  writ  you  do  go  and  repair  to,  and 
enter  into  and  upon  the  said  messuage,  lands,  and  pre- 
mises, and  that  you  do  remove,  eject,  and  expel  the  said 
C.  D.,  his  tenants,  servants,  and  accomplices,  each  and 
every  of  them,  out  of,  and  from  the  said  mansion-house, 
and  every  part  and  parcel  thereof,  and  that  you  do  place 
and  put  the  said  A.  B.  and  his  assigns,  into  the  full, 
peaceable,  and  quiet  possession  thereof,  and  defend  and 
keep  them  and  their  said  assigns  in  such  peaceable  and 
c  2 
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quiet  possession  ^ben  and  as  often  as  any  interruption 
may  or  shall  from  time  to  time  be  given  or  offered  to 
them,  or  any  of  them,  according  to  the  true  intent  and 
meaning  of  the  said  order,  and  herein  you  are  not  in  any 
wise  to  fail.     Witness,  &c.  Langdale. 


37.  Praeipe. 

B.*^      Seal  a  Writ  of  Assistance,  directed  to  the  Sheriff 

V,   >of ,  to  deliver  possession  to  the  plaintiff.  Order 

D.J  dated ,  184—. 

Dated  this day  of ,  184— 

E.  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 


38.  Speciallnjunction. 

Victoria,  &c.  (as  in  Form  1). 

To  A.  B.  [and  his  servants,  agents,  and  workmen, 
if  the  order  so  directs']  greeting:  Whereas  upon  opening 
of  the  matter  unto  us  in  our  Court  of  Chancery,  on  the 

day  of ,  184 — ,  by  Mr. of  counsel  for 

the  complainant,  in  a  cause  wherein  E.  F.  is  complain- 
ant, and  you  the  said  A.  B.  are  defendant,  [_here  recite 
the  order  from  the  stating  part^  in  the  past  tense,  after 
which  proceed  as  follows ;]  We  therefore,  in  consideration 
of  the  premises,  do  hereby  strictly  enjoin  and  restrain 
you,  the  said  A.  B.  (and  your  servants,   agents,   and 

workmen,)  under  the  penalty  of  £ \_a  nomincU  sum^ 

twice  as  much  as  plaintiff's  solicitor  may  estimate  the 
damage  defendant  might  commit]  to  be  levied  upon  your 
(and  each  and  every  of  your)  lands,  goods,  and  chattels, 
to  our  use,  from  [^here  recite  the  restraining  part  of  the 
order  in  the  present  tense].    Witness,  &c. 

Langdale. 
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39.  Common  Injunction. 

Victoria,  &c.  (as  in  Form  1). 

To  C.  D.  his  counsellors,  attornies,  solicitors,  and 
agents,  and  every  of  them,  greeting:  "Whereas  it  hath 
been  represented  unto  us  in  our  Court  of  Chancery,  on 
the  part  of  A.  B.,  complainant,  that  he  hath  lately  ex- 
hibited his  bill  of  complaint  into  our  said  court,  against 
you  the  said  C.  D.  and  others,  defendants,  to  be  reUeved 
touching  the  matters  therein  contained;  and  that  you 
the  said  defendant  being  served  with  our  writ  of  sub- 
poena, commanding  you  to  appear  to  and  answer  the  said 
bill»  appeared  accordingly,  (but  have  omitted  to  put  in 
your  answer,  plea,  or  demurrer  thereto,  within  the  time 
limited  by  our  said  court  in  that  behalf),  and  yet  in  the 
meantime  you,  unjustly  as  it  is  alleged,  prosecute  the 
said  complainant  at  law  for,  and  touching  the  matters  in 
the  said  bill  complained  of.  We  therefore  in  considera- 
tion of  the  premises,  do  hereby  strictly  enjoin  and  com- 
mand you  the  said  C.  D.,  and  all  and  every  the  persons 
before  mentioned,  under  the  penalty  of  two  hundred 
pounds  to  be  levied  upon  your,  and  every  of  your  lands, 
goods,  and  chattels,  to  our  use,  that  you  and  every  of 
you  do  absolutely  desist  from  all  further  proceedings  at 
law  against  the  said  complainant,  touching  any  of  the 
matters  in  the  said  bill  complained  of,  until  you  the  said 
defendant  shall  (have  fully  answered  the  said  bill),  and 
our  said  court  make  other  order  to  the  contrary;  but 
nevertheless,  you  the  said  defendant  are  in  the  mean 
time  at  liberty  to  call  for  a  plea  and  proceed  to  trial 
thereon,  and  for  want  of  a  plea  to  enter  up  judgment, 
but  execution  is  hereby  stayed.    Witness,  &c. 

Langdale. 

40.  Ne  Exeat  Regno, 
Victoria,  &c.  {as  in  Form  1). 

To  the  Sheriff  of  ,  greeting :     Whereas  it  is 
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represented  unto  us  in  onr  Court  of  Chancery,  on  tbe 
part  of  A.  B.  complainant,  against  C.  D.  defendant, 
amongst  other  things,  that  he  the  said  defendant  is 
greatly  indebted  to  the  said  complainant,  and  designs 
qoicUy  to  go  into  parts  beyond  the  seas,  as  by  oath 
made  on  that  behalf  appears,  which  tends  to  the  great 
prejudice  and  damage  of  the  said  complainant ;  tneie- 
fore,  in  order  to  prevent  his  injustice.  We  do  her^ 
command  you  that  you  do  without  delay  cause  the  sua 
C.  D.  personally  to  come  before  you,  and  give  suffident 

bail  or  security  in  the  sum  of  £ ,  that  he  the  moA 

C.  D.  will  not  go  or  attempt  to  go  into  parts  beyoni 
the  seas,  without  leave  of  our  said  court,  and  in  ctae 
the  said  C.  D.  shall  refuse  to  give  such  bail  or  seeoiitj, 
then  you  are  to  commit  him,  the  said  C.  D.,  to  our  next 
prison,  there  to  be  kept  in  safe  custody,  until  he  shall 
do  it  of  his  own  accord;  and  when  you  shall  have  taken 
such  security,  you  are  forthwith  to  make  and  return  i 
certificate  thereof  to  our  said  Court  of  Chancery,  dis- 
tinctly and  plainly  under  your  seal,  together  with  this 
writ.     Witness,  &c.  Lanodale. 

Endorsement, 

By  the  Lord  High  Chancellor  of  Great  Britain. 
At  the  instance  of  the  within-named  A.  B. 

Take  security  in  the  sum  of  £ . 

(Name  and  address  of  plaintiff's  agent  and  soticitor). 

41.  Frtecipe, 

A.  C  Seal  a  writ  of  Ne  Exeat  Regnoy  directed  to  the 
V.  <  Sheriff  of ,  against  C.  D.,  security  in  the  sum 

B.  (_of  £ ,  bv  order  dated day  of 184-. 

Dated  this day  of 184 — 

E  F.,  No. ,  Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 
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^2.  Commission  to  take  Examination  upon  Interroga- 
tories allowed  hy  a  Master. 

Victoria,  &c.  {as  in  Form  1). 

To  \jDommissionerit  names']  greeting:  Know  ye  that 
we  Ijave  given  unto  you,  any  three  or  two  of  you,  full 
power  and  authority,  in  pursuance  of  an  order  of  our 
Court  of  Chancery^  made  in  a  certain  cause,  there  de- 
pending, wherein  A.  B.  is  complainant,  and  C.  D.  is 

defendant,  to  take  the  examination  of  the  said  , 

tmon  interrogatories  annexed  to  these  presents,  and 
therefore  we  command  you,  any  three  or  two  of  you, 
that  at  such  certain  day  and  place  as  you  shall  think 

fit,  you  go  to  the  said if  (he)  cannot  conveniently 

come  to  you  and  take  (his)  examination  to  the  said 
interrogatories  on  (his)  corporal  oath,  upon  the  Holy 
Evangdists,  to  he  first  administered  hy  you,  any  three 
or  two  of  you,  the  said  examination  heing  distinctly  and 
plainly  wrote  upon  parchment;  and  when  you  shall  have 
so  taken  the  said  examination,  you  are  to  send  the  same 
closed  up  under  the  seals  of  you,  any  three  or  two  of 
you,  together  with  the  said  interrogatories  and  this  writ, 
unto  us  in  our  said  chancery  without  delay,  wheresoever 
it  shall  then  he.     Witness,  &c.  Langdale. 


43.  Commission  to  assign  Chiardian, 
Victoria,  &c.  {as  in  Form  1). 

To  [Commissioners'  names']  greeting:  Whereas  A.  B. 
complainant,  (hath)  lately  exMhited  (his)  hill  of  com- 
plaint before  us  in  our  Court  of  Chancery,  against  C.  D., 
defendant:  And  whereas  we  have  by  our  writ  lately 
commanded  the  said  defendant  to  appear  before  us  in 
our  said  chancery,  at  a  certain  day  now  past,  to  answer 
the  said  biU ;  but  forasmuch  as  the  said  defendant  is 
an  infant  under  age  \or,  '*  a  person  of  unsound  mind," 
according  to  the  order],  and  cannot  answer  the  said  bill 
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nor  defend  this  suit,  without  having  a  guardian  assigned 
(him)  in  that  behalf:  Know  ye,  therefore,  that  we 
have  given  unto  you,  any  three  or  two  of  you,  full  power 
and  authority,  in  pursuance  of  an  order  of  our  said 
court,  to  assign  and  appoint  a  guardian  for  the  said 
infant  (or  person  of  unsound  mind)  by  whom  (he)  may 
answer  and  defend  this  suit,  and  therefore  we  command 
you,  any  three  or  two  of  you,  that  at  such  certam  day 
and  place  as  you  shall  think  lit,  you  go  to  the  said 
defendant,  if  (he)  cannot  conveniently  come  to  yon, 
and  assign  and  appoint  a  guardian  for  the  aforesaid  de- 
fendant, by  whom  (he)  may  answer  and  defend  this 
suit,  and  when  you  shall  have  so  done,  you  are  to  send 
your  certificate  of  your  having  assigned  and  appointed 
such  guardian,  closed  up  under  the  seals  of  yon,  any 
three  or  two  of  you,  together  vnth  this  writ,  unto  us  in 
our  said  chancery  without  delay,  wheresoeyer  it  shall 
then  be.    Witness,  &c.  Langdale. 


44.  Prcecipe, 

A.  1      Seal  a  Commission  to  assign  Guardian  for  B., 
V.    >an  Infant,  ats.  A,  directed  to  E.  F.,  G.  H.,  &c. 

B.  J  Dated day  of ,  184—. 

I.  K.,  No. ,  Chancery  Lane, 

Defendant's  Solicitor. 


45.  Commission  to  assign  a  Guardian,  and  take  Answer 
of  In/ant  [and  other  Defendants'] . 

Victoria,  &c.  {as  in  Form  1). 

To  [Commissioners'  names']  greeting:  Whereas  A.B., 
complainant,  (hath)  lately  exhibited  (his)  bill  of  com- 
plaint before  us  in  our  Court  of  Chancery,  against  C.  D., 
defendant;  and  whereas  we  have  by  our  writ  lately 
commanded  the  said  defendant  to  appear  before  us  in 
our  said  chancery  at  a  certain  day  now  past,  to  answer 
the  said  bill;  but  feasmwcAx  tc-s  the  said is  an 
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infant  under  age,  and  cannot  answer  the  said  bill  nor 
d^iehd  this  suit  without  having  a  guardian  assigned 
(liiin)  in  that  behalf :  Know  ye,  therefore,  that  we  have 
grireh  unto  you,  any  three  or  two  of  you,  full  power 
add  atiithoirity,  in  pursuance  of  the  special  order  of  our 
Aid  court,  to  assign  and  appoint  a  guardian  for  the 
ialibTesaid  infant,  and  to  take  the  answer  of  the  said 
ilifant  by  such  guardian  (and  also  the  answer  of  the 
siidd  other  defendants  to  the  said  bill),  and  therefore  we 
command  you,  any  three  or  two  of  you,  that  at  such 
certain  days  and  places  as  you  shall  think  lit,  you  go 
to  the  said  defendant,  if  (he)  cannot  conveniently  come 
to  you,  and  assign  and  appoint  a  guardian  for  the  afore- 
said infant,  and  take  the  answer  of  the  said  infant  by 
such  guardian  (and  also  the  answer  of  the  said  other 
defendants  to  the  said  bill)  on  their  corporal  oaths  upon 
the  Holy  Evangelists  to  be  administered  by  you,  any 
three  or  two  of  you,  the  said  answer  being  distinctly 
and  plainly  wrote  upon  parchment;  and  when  you  shall 
have  so  taken  the  said  answer,  you  are  to  send  the  same 
closed  up  under  the  seals  of  you,  any  three  or  two  of 
you,  together  with  your  certificate  of  your  having  as- 
signed and  appointed  such  guardian  as  aforesaid,  and 
this  writ,  unto  us  in  our  said  Chancery,  without  delay, 
wheresoever  it  shall  then  be.     Witness,  &c. 

.  Langdale. 


46.  Distrinffas  on  Stock, 
Victoria,  &c.  (as  in  Form  1). 

To  the  Sheriffs  of  London  greeting:  We  command 
you,  that  you  omit  not  by  reason  of  any  Kberty,  but 
that  you  enter  the  same,  and  distrain  the  Governor  and 
Company  of  the  Bank  of  England  by  all  their  lands  and 
chattels  in  your  bailiwick,  so  that  they,  or  any  of  them, 
do  not  intermeddle  therewith  until  we  otherwise  com- 
mand you ;  and  that  you  answer  us  the  issues  of  the 
said  lands,  so  that  they  do  appear  before  us  in  our  High 
e3 
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Court  of  Chancery  on  the day  of ,  to  answer 

a  certam  bill  of  complaint  lately  exhibited  agaiDst  tkm 
and  other  defendants,  before  ns  in  our  said  Court  of 

Chancery,  by  ,  complainant ;  and  further,  to  do 

and  receive  what  our  said  court  shall  then  and  there 
order  in  the  premises,  and  that  you  then  leave  then 
this  writ.     Witness,  &c.  Dkyon. 


5.  MISCELLANEOUS. 
1.  Prayer  ofProce^a. 

May  it  please  your  Lordship,  the  premises  consideredf 
to  grant  unto  your  orator  her  Majesty's  most  gracioas 
writ  or  writs  of  subpoena,  to  be  directed  to  the  said  A. 
B.,  and  to  the  confederates  when  discovered;  thereby 
commanding  them,  and  every  of  them,  at  a  certain  day^ 
and  under  a  pain  to  be  therein  limited,  personally  to  be 
and  appear  before  your  Lordship  in  this  Honourable 
Court;  and  then  and  there,  full,  true,  direct,  and  perfect 
answer  make  to  all  and  singular  the  premises ;  and 
further,  to  stand  to,  perform,  and  abide  such  further 
order,  direction  (and  decree),  therein,  as  to  your  Lord- 
ship shall  seem  meet.  And  your  orator  shall  ever 
pray,  &c. 

2.  Prayer  of  Injunction, 

May  it  please  your  Lordship,  the  premises  considered, 
to  grant  to  your  orator,  not  only  her  Majesty's  most 
gracious  vn*it,  or  writs,  of  injunction,  issuing  out  of  and 
under  the  seal  of  this  Honourable  Court,  to  be  directed 
to  the  said  A.  B.  for  the  purposes  aforesaid  (or  ''to 
restrain  him  from  proceeding  at  law  against  your  orator, 
touching  any  of  the  matters  in  question");  but  also, 
her  Majesty's  most  gracious  vnrit  or  writs  of  subpoena, 
&c.  (a*  in  Form  1). 
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3.  Prayer  of  Letter  Miuive. 

May  it  please  your  Lordship,  the  premises  considered, 
to  erant  unto  your  orator  your  Lordship's  letter  missive, 
to  be  directed  to  the  said'  (Earl  of  A.),  desiring  him  to 
appear  to  and  answer  your  orator's  said  biU,  or  in  de- 
bmt  thereof,  her  most  gracious  Majesty's  writ  or  writs 
of  subpoena,  &c.  (as  in  Form  1). 

4.  Prayer  to  a  Bill  of  Revivor. 

May  it  please  your  Lordship,  the  premises  considered, 
to  grant  unto  your  orator  her  Majesty's  most  gracious 
writ  of  subpoena,  to  revive  (and  answer),  issuing  out 
of,  and  under  the  seal  of  this  Honourable  Court,  to  be 
directed  to  the  said  A.  B.,  thereby  commanding  him  at 
a  certain  day,  and  under  a  certain  pain  to  be  therein 
limited,  personally  to  be  and  appear  before  your  Lord- 
ship in  this  Honourable  Court,  then  and  there  (to  answer 
the  premises,  and)  to  show  cause,  if  he  can,  why  the 
said  suit  and  proceedings  therein  had,  should  not  stand 
and  be  revived  against  him,  and  be  in  the  same  plight 
and  condition  as  the  same  were  at  the  time  of  the 
abatement  thereof;  and  further,  to  stand  to,  and  abide 
sach  order  and  decree  in  the  premises,  as  to  your  Lord- 
ship shall  seem  meet.  And  your  orator  shall  ever 
pray,  &c. 

5.  Conclusion  of  an  Answer. 

Without  that,  that  there  is  any  other  matter,  cause, 
or  thing  in  the  complainant's  said  bill  of  complaint 
contained,  material  or  effectual  in  the  law  for  this  de- 
fendant to  make  answer  unto,  and  not  herein  and  hereby 
well  and  sufficiently  answered,  avoided,  traversed,  or 
denied,  is  true  to  the  knowledge  and  betief  of  this  de- 
fendant. All  which  matters  and  things  this  defendant 
is  ready  and  willing  to  aver,  maintain,  and  prove,  as 
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this  Honourable  Court  shall  direct ;  and  humbly  prays 
to  be  hence  dismissed,  with  his  reasonable  costs  and 
charges,  in  this  behalf  most  wrongAillj  sustained. 

6.  Conclusion  of  a  Demurrer, 

Wherefore,  this  defendant  demurs  to  the  complam- 
ant's  said  bill  of  complaint,  and  all  the  matters  and 
things  therein  contained,  and  prays  the  judgment  of  this 
Honourable  Court,  whether  he  shall  be  compelled  to  make 
any  answer  thereunto;  and  humbly  prays  to  be  benoe 
dismissed,  with  his  reasonable  costs  and  charges,  in  this 
behalf  most  wrongfully  sustained. 

7.  Conclusion  of  a  Plea. 

Therefore,  the  said  defendant  doth  plead  the  said  — 
(in  bar)  to  the  said  complainant's  bill,  and  prays  the 
judgment  of  this  Honourable  Court  whether  he  shall  be 
compelled  to  make  any  further  or  other  answer  to  the 
said  bill;  and  humbly  prays  to  be  hence  dismissed,  with 
his  reasonable  costs,  in  this  behalf  most  wrongfully  sus- 
tained. 

8.  Conclusion  of  Interrogatories, 

Declare  the  truth  of  the  several  matters  inquired  after 
by  this  interrogatory,  to  the  best  and  utmost  of  your 
knowledge,  recollection,  and  belief. 

9.  Appearance, 

A.  r     Enter  an  appearance  for  the  defendant 
V,  )  C.  D.,  at  the  suit  of  G.  A.  [if  by  default, 

B.  j  add  «•  by  default.     Order  dated day 

and  others.  I  of 184—."] 

Dated  this day  of ,  184—. 

E.  F.,  No. .  Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 
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10.  Traversing  Note, 

[ANCERY. 

Between  A.  B,,  plaintiff, 
and 
C.  D.  and  E.  F.  and  others,  defendants, 
plaintiff  intends  to  proceed  with  this  cause  as  if 
Pendant  (£.  F.)  had  filed  an  answer,  traversing  the 
aade  by  the  bill,  (or,  "  traversing  the  allegations 
iced  into  the  bill  by  amendment;"  or  "had  filed 
ber  answer  traversing  the  allegations  in  the  bill 
m  the  exceptions  are  founded.") 

Dated  this day  of ,  184—. 

G.  H.,  No. ,  Chancery  Lane, 

Agent  for  I.  R.,  Manchester. 

11.  Replication. 

ANCERY. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  E.  F.,  G.  H.,  &c.,  defendants, 
plaintiff  in  this  cause  hereby  joins  issue  with  the 
ant  CD.  [aW  the  defendants  who  have  answered 
tded,  or  against  whom  a  traversing  note  has  been 
and  will  hear  the  cause  on  bill  and  answer  against 
Pendant  E.  F.  {all  the  defendants  against  whmn 
ise  is  to  be  heard  on  bill  and  answer]^  and  on  the 
o  take  the  bill  as  confessed  against  the  defendant 
{as  the  case  may  be). 

J.  K.,  No. ,  Chancery  Lane, 

Agent  for  L.  M.,  Manchester. 

12.  Defendants  Oath  to  Answer. 

do  swear  that  what  is  contained  in  this  your  an- 
0  far  as  concerns  your  own  acts  and  deeds,  is  true 
•  ovm  knowledge,  and  that  what  relates  to  the  acts 
jds  of  any  other  person  or  persons  you  believe  to 
. — So  help  you  God. 


62  APPENDIX. 


13.  Commisnoner'a  Return  to  Commisnon  to  taheAnxm, 

This  answer  was  taken,  and  the  above-named  defend- 
ant, A.  B.,  was  dulj  sworn  to  the  tmth  thereof  on  tbe 

Holy  Evangelists,  at  the  house  of ,  situate  in  the 

parish  of ,  in  the  countj  of ,  on  the day 

of ,  184 — ,  by  virtue  of  the  commission  hercnnlo 

annexed,  before  us.  C.  D. 

E.F. 

14.  Commis8ioner*8  Oath  for  examining  JFttnessef. 

You  shall,  according  to  the  best  of  your  skill  and 
knowledge,  truly,  faith^illy,  and  without  partiality  to 
any  or  either  of  the  parties  in  this  cause,  take  the  exa- 
minations and  depositions  of  all  and  every  witness  and 
witnesses  produced  and  examined,  by  virtue  of  the  com- 
mission hereunto  annexed,  upon  the  interrogatories  pro- 
duced and  left  with  you;  and  you  shall  not  publish, 
disclose,  or  make  known  to  any  person  or  persons  what- 
soever, except  to  the  clerk  or  clerks  by  you  employed 
and  sworn  to  secrecy  in  the  execution  of  this  commission, 
the  contents  of  all  or  any  of  the  depositions  of  the  wit- 
nesses, or  any  of  them,  to  be  taken  by  you  by  virtue  of 
the  said  commission,  until  publication  shall  pass  pur- 
suant to  some  general  or  special  order  of  the  E^h  Court 
of  Chancery. — So  help  you  Grod. 

A.  B.,  of  &c.,  one  of  the  commissioners \ 
named  in  the  commission  hereunto  an-/ 

nexed,  took  the  above  oath,  at  ,  in  > 

the  county  of ,  on  the day  of  i 

,  184 — ,  before  me.  J 

15.  Clerk's  Oath /or  the  same. 

You  shall  truly  and  faithfully,  and  without  partiality 
to  any  or  either  of  the  parties  in  this  cause,  take  and 
write  down,  transcribe,  andingross  the  depositions  of  aD 
and  every  witness  and  witnesses  produced  before  and 
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:amined  by  either  of  the  commissioners  named  in  the 
»mmission  hereunto  annexed,  as  far  forth  as  you  are 
brected  and  employed  by  the  said  commissioner  to  take, 
Tite  down,  or  ingross  the  said  depositions  or  any  of 
lem ;  and  you  shall  not  publish,  disclose,  or  make 
nown  to  any  person  or  persons  whatsoever,  the  con- 
SDts  of  all  or  any  of  the  depositions  of  the  witnesses,  or 
ly  of  them,  to  be  taken,  written  down,  transcribed,  or 
(grossed  by  you,  or  whereto  you  shall  have  recourse  or 
)  any  ways  priyy,  until  publication  shall  pass  pursuant 
1 8ome  general  or  special  order  of  the  High  Court  of 
hancery. — So  help  you  God. 

16.  Witnesses  Oath  for  the  like. 

You  do  swear  that  you  will  a  true  answer  make  to  all 
Cb  questions  as  shall  be  asked  you  upon  these  inter- 
gatories,  without  favour  or  affection  to  either  party, 
id  therein  you  shall  speak  the  truth,  the  whole  truth, 
d  nothing  but  the  truth. — So  help  you  God. 

^  Note  of  the  Interrogatories  upon  which  a  Witness  is 

to  be  examined, 
I  Chancery. 

A.  V.  B.  and  others. 
The  witness  C.  D.  is  to  be  examined  upon  the  (1st, 
'd  and  5th)  interrogatories,  as  to  the  exhibits  marked 
J,  M.  and  P.)  respectively. 

Dated  this day  of ,  184—. 

E*  F.  (plaintiff's  or  defendant's).  Solicitor, 

No. ,  Chancery  Lane. 

o  the  Examiner  (or  commissioner) ' 
appointed  for  the  examination  i 
mtnesses  herein. 


I. , 

)ner) ") 
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18.   Exhibit  <m  Doeuwtenis  produced  h^t  €mm- 
sionera. 
In  Chancery. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

At  the  execution  of  a  commission  for  the  ezaminatioa 
of  witnesses  in  this  cause,  this  (hook,  deed,  or  paich- 
ment,  or  paper  writing,  &c.)  marked  B.  was  exhibited 
to  me,  and  shown  to  £.  F.,  and  hj  him  deposed  unto  at 

the  time  of  his  examination  to  the mterrogatoiy, 

on  the  part  of  the  plaintiff,  and  was  also  produced  and 

shown  unto  {as  the  case  may  be),  this  — —  day  of 1 

184—.  G.H. 

19.  Depositions  of  Witnesses  taken  by  ComnUssum, 

Depositions  of  witnesses  produced,  sworn,  and  ex- 
amined, on  the day  of ,  in  the  year 

,  at  the  house  of  ,  called  or  known  by  the 

name  or  sign  of  ,  in  the  parish  of ,  in  the 

county  of ,  by  virtue  of  a  commission  issuing  out 

of  the  High  Court  of  Chancery,  to  me  (A.  B.)  and  an- 
other directed,  for  the  examination  of  witnesses  in  a 
certain  cause  depending  and  at  issue,  between  C.  D., 
complainant,  and  £.  F.  defendant;  I,  the  acting  com- 
missioner under  the  said  commission,  and  also  the  clerks 
by  me  employed  in  taking,  writing,  transcribing,  and 
engrossing  the  said  depositions,  having  first  severally 
taken  the  oaths  annexed  to  the  said  commission,  accord- 
ing to  the  tenor  and  effect  thereof  and  as  thereby  di- 
rected, on  the  part  and  behalf  of  the  said  (complainant) 
C.  D. 

G.  H.,  of  &c.,  aged years  or  thereabouts,  a  wit- 
ness produced,  sworn,  and  examined  on  the  part  and 
behalf  of  the  (complainant)  C.  D.,  deposeth  and  saith 
as  follows: — 
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'    To  the  first  interrogatory,  I  say  that  I  know  the 
Complainant,  &c. 

To    the    second  interrogatory  I    have    nothing   to 
depose. 

20.  Docquet  of  Decree  for  Inrolment, 
Whereas,  heretofore,  that  is  to  say,  in  or  as  of  - 


term,  in  the  year  of  our  Lord  184 — ,  A.  B.,  complain- 
ant, exhibited  his  bill  of  complaint,  in  the  High  and 
Honourable  Court  of  Chancery,  against  C.  D.,  defend- 
ant, thereby  praying  [here  recite  shortly  the  prayer  of 
the  bill,  in  the  past  tense,  substituting  the  word  "com- 
plainant** for  "  orator**'].  And  for  relief  the  complain- 
ant prayed  the  aid  and  assistance  of  the  said  Court,  and 
that  process  of  subpoena  might  be  thereout  awarded,  to 
compel  the  said  defendant  to  appear  to  and  answer  the 
said  bill ;  which  being  granted,  and  the  said  defendant 
.therewith  duly  served,  he  appeared  accordingly,  and  put 
in  his  answer  thereto  (to  which  answer  the  said  com- 
plainant rephed,  and  issue  being  joined,  divers  witnesses 
were  examined,  and  publication  duly  passed),  as  in  and 
by  the  said  bill,  answer  (and  replication),  duly  filed  (and 
depositions  remaining  as  of  record  in  the  said  Court), 
wiU  more  fully  and  at  large  appear.  And  the  said  cause 
being  ready  for  hearing,  a  day  was  appointed  by  the 
Court  for  the  hearing  thereof,  and  the  same  coming  on 

accordingly  on  the  day  of ,   184 — ,  to  be 

heard  and  debated  before  the  Right  Honourable  the 
Master  of  the  Rolls  (or  as  the  case  may  be),  in  the 
presence  of  counsel  learned  on  both  sides,  and  the  plead- 
ings being  opened  upon  debate  of  the  matters,  and  hear- 
ing the  defendant's  answer,  &c.  [here  recite  the  decree 
from  these  words  to  the  end,  in  the  past  tense].     It  is, 

therefore,  this  present  day,  that  is  to  say,  the day 

of ,  in  the year  of  the  reign  of  Her  Majesty 

Queen  Victoria,  and  in  the  year  of  our  Lord,  184 — ,  by 
the  Right  Honourable  John  Singleton  Baron  Lyndhurst, 
of  Lyndhurst,  in  the  county  of  Southampton,  Lord 
High  Chancellor  of  Great  Britain,  and  by  the  High  and 
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Honourable  CJourt  of  Chancery,  and  the  power  and  au- 
thority thereof,  adjudged  and  declared  that  [here  agm 
recite  the  ordering  part  of  the  decree^  in  thi  fmoA  W 
tense"], 
I  have  inspected  this  docquet,  and 
hereby  certify  that  the  statement 
of   the    pleadings    and    (decree) 
herein  contained  is  correct* 

£.  F.,  clerk  of  records  and  writs, 
at  the  (phdntifrs)  request. 


Id  ^ 

Qt      ( 


2 1 .  Caveat  against  the  Inrolment  of  a  Decree^  ^t. 

In  Chancery. 

Between  A.  B.,  plaintiff, 

and 

C.  D.  and  others,  defendants. 

Enter  a  caveat  against  the  inrolment  of  a  decree  (or 
order)  of  the  Master  of  the  Rolls  (or  as  the  case  nMf 

be)i  bearing  date  the day  of ,  184 — . 

Dated  this day  of ,  184—. 

E.  F.,  No. ,  Chancery  Lane, 

Defendant's  Sohcitor. 
To  the  Secretary  of  Decrees. 

22.  Exhibit  to  an  Affidavit. 

In  Chancery. 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  others,  defendants. 

This  is  the  paper  (or  parchment)  writing,  marked 
(A),  referred  to  in  the  (annexed)  affidavit  "ofE.  F., 

sworn  before  me  in  this  cause,  this day  of  - — -, 

184 — ."  [If  the  exhibit  is  annexed  to  the  affidavit,  the 
title  of  the  cause  and  the  words  in  commas  may  be 
omitted,'] 
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23.  Bond  for  Security  of  Costa. 

tow  all  men,  by  these  presents,  that  we,  A.  B.,  of 

,  and  C.  D.,  of ,  are  jointly  and  severally 

beld  and  finnly  bound  to  [the  clerk  of  the 

records  and  writs  in  whose  division  the  suit  is\ 
in  the  penal  sum  of  ^100,  of  good  and  lawful 
money  of  Great  Britain,  to  be  paid  to  the  said 
[derk  of  records  and  writs),  his  certain  attorney, 
executors,  admmistrators,  or  assigns.  For  which 
payment  to  be  well  and  faithfully  made,  we  bind 
3urselyes,  and  each  of  us,  our  and  each  of  our 
beirs,  executors,  and  administrators,  firmly  by  these 

presents,  sealed  with  our  seals.     Dated  this 

lay  of ,  in  the  year  of  our  Lord  184 — . 

liereas  £.  F.,  plaint^,  lately  exhibited  his  bill  of 
laint  in  Her  Majesty's  High  Court  of  Chancery, 
St  6.  H.,  defendant,  touching  the  matters  therein 
ined.  Now,  the  condition  of  the  above  written 
Ettion  is  such,  that  if  the  above  bounden  A.  B.  and 
.,  or  either  of  them,  their  or  either  of  their  heirs, 
;tors,  or  administrators,  do  and  shall  well  and  truly 
>r  cause  to  be  paid,  all  such  costs  as  the  said  Court 
think  fit  to  award  to  the  defendant  in  the  said 
,  then  the  above  written  obligation  is  to  be  void, 
le  to  remain  in  full  force  and  effect, 
ped,  sealed  and  delivered)  A.  B. 

the  presence  of .       J  C.  D. 

24.  Creditor's  Charge. 
Chancery. 

Between  A.  B.,  plaintiff, 

and 

CD.  and  others,  defendants. 

The  charge  of  E.  F.,  of ,  in  the  county  of 

,  a  simple  contract  creditor  of  G.  H.,  late 

of ,  in  the  coimty  of ,  deceased,  the 

testator  in  the  pleadings  of  this  cause  named. 


the  use  of  the  said  6.  H.,  and  for  which 
has  not  received  any  security  or  satisiactii 
And  the  said  E.  F.  craves  leave  to  add  1 
his  charge  as  he  may  be  advised. 


25.  Certificate  to  appoint  a  Gua% 

In  Chancery. 

Between  A.  B., 
and 
G.  D.  and  others, 

The  above-named  defendant,  G.  D.,  be 
humbly  prays  that  E.  F.  may  be  assigned 
by  whom  he  may  answer  the  plaintiff's  I 
this  suit ;  and  I  hereby  certify  that  the  i 
no  interest  in  this  suit  adverse  to  the  sa 
that  I  believe  him  to  be  a  proper  person  \ 
as  such  Guardian. 

Dated  this day  of ,  1 

G.  H.,  No. ,  Chance 

Defendant 


26.    REGISTER   OF  A   DECREE,   ETC. 
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27.  Notice  of  having  amended  BUI, 
In  Chancery. 

A.  V,  B.  and  others. 
I  have  this  day  amended  the  Bill  filed  in  th 

Dated  this         ^  day  of ^  1 

Yours,  &c.,  C. 

No. ,  Chancery 

PlaintiflTs 
To  Mr.  £.  F.,  defendant's  solicitor  or  agent. 

28.  Notice  of  filing  Appearance, 

In  Chancery. 

A.  V.  B.  and  others. 
I  have  this   day  entered   an    appearano 
defendant,  C.  D. 

Dated  this day  of ,  184- 

Yours,  &c.,  1 

No. ,  Chancer) 

Defendant's  solicitor  (< 
To  Mr.  G.  H.,  plaintiff's  solicitor  or  agent. 


29.  Notice  of  filing  Answer ,  ^c. 

In  Chancery. 

A.  V.  B.  and  others. 
I  have  this  day  filed  the  answer  (plea  or  c 
of  the  defendant  C.  D.  to  the  (amended,  &c 
this  cause. 

Dated  this day  of ,  184- 

Yours,  &c.,  I 

No. ,  Chancery 

Defendant's  solicitor  (c 
To  Mr.  G.  H.,  plodntiff's  sohcitor  or  agent. 
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).  Notice  to  join  in  Commission  to  take  Answer, 

Shancery. 

A.  V,  B.  and  others, 
lease  to  send  Commissioners'  names  to  take  answer 
e  defendant  G.  D. 

Dated  this day  of ,  184 — . 

Yours,  &c.,  E.  F. 

No. ,  Chancery  Lane, 

Defendant's  solicitor  (or  agent). 
[r.  G.  H.,  plaintiffs  sohcitor  (or  agent). 

Notice  of  executing  Commission  to  take  Answer, 

Chancery. 

Between  A.  B.  plaintiff, 

and 

C.  D.  and  others,  defendants. 

e  whose  names  are  hereunto  suhscribed,  haying  re- 
id  a  commission  issuing  out  of  and  under  the  seal  of 
Sigh  Court  of  Chancery,  to  us  and  others  directed, 
ike  the  answer  of  the  defendant  C.  D.,  to  the  bill 
implaint  in  this  cause,  do  hereby  give  you  notice, 

we  intend  to  execute  the  said  commission  on , 

day  of  (instant),  between  the  hours  of 

,  in  the  noon,  at  the  house  of  E.  F., 

ited  at ,  in  the  parish  of ,  in  the  county 

iven  under  our  hands  this day  of 184 — . 

G.  H. 

I.   K. 
Mr.  L.  M.,  plaintiff's  commissioner. 


32.  iVb^ice  of  fling  Exceptions.  *r  :iMfc«^ 

ri^i-^  bs»ill 

In  Cbamcbry. 

Ar  «.  B.  ahd  others. 
I  have  this  day  filed  exceptions  to  the  answer  of 
the  defendant  G.  H.  for  inaafficienej,  ^r  flfoc^scdMBii;" 
or  *'  impertinence,"  as  the  case  may  he). 

Dated  this day  of ,  i®^— . 

No. ,  Chancery  L^dc^  ' 

Plaintiff's  solicitor. 
To  Mr.  E.  F.,  defendant's  solicitor  (or  agent). 


33.  Notice  of  filing  Replication^ 

In  Chancery. 

A.  V.  B.  and  others. 
I  have  this  day  filed  a  replication  to  the  answers 
of  all  the  defendants  in  this  canse,  (or,  ''  to  the  answer 
of  the  defendant  E.  F.,"  as  the  case  may  be). 

Dated  this day  of ,  184—. 

Yours,  &c.,  G.  H. 

No. y  Chancery  Lane, 

PlamtifPs  solicitor. 
To  Mr.  I.  K.,  defendant's  soUcitor  (or  agent). 

34.  Notice  of  producing  Witnesses  before  Examiner. 
In  Chancery. 

A.  V,  B.  and  others. 

Take  notice  that  C.  D.,  of ,  in  the  county  of 

,  (if  the  vntness  has  come  up  from  the  country y  say, 

at  present  residing  at  the  Hotel,  Fleet  Street,  in 

the  city  of  London),  has  been  this  day  produced  before 
Mr.  Plumer  (or  Mr.  Villiers),  to  be  examined  as  a  wit- 
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ill  this  onue,  on  behalf  of  the  fhlatiff  (or  ''da** 

Dated  this day  of ,  184— • 

Yours,  ftc.,  £.  F. 
No.  — ,  Chancery  Lane, 

Plaintiff's  solicitor. 
To  Mr.  6.  H.,  defendant's  solicitor. 


35.  Notice  o/uming  CommUnon  to  examine  Witneuee. 

In  Chancery. 

A.  V.  B.  and  others. 
Take  notice  that  the  phdntiff  (or  « defendant  C. 
D.'')  intends  to  sne  out  a  commission  for  the  examine 
ation  of  witnesses  in  this  cause  ;  and  if  yon  desire  to 
join  in  such  commission,  you  are  hereby  required  to 
send  commissioner's  name  for  such  purpose  forthwith. 

Dated  this day  of ,  184--. 

Tours,  &c.,  E.  F. 
Plaintiff's  solicitor. 
To  Mr.  O.  H.,  defendant's  solicitor. 

36.  Notice  of  executing  a  Commieeion  for  the  ExaminO' 

tion  of  Witnesses. 
In  Chancery. 

Between  A.  B.,  plaintiff, 

and 

C.  D.,  defendant. 

Take  notice  that  I,  whose  name  is  hereunto  sub- 
scribed, having  received  a  commission  issuing  out  of 
and  under  the  seal  of  the  High  Court  of  Chancery,  to 
me  and  another  directed,  for  the  examination  of  wit- 
nesses in  this  cause,  do  intend  to  execute  the  said  com- 
mission on  behalf  of  the  plaintiff  A.  B.,  [or  ''  defend- 
ant C.  D.,"  as  the  case  may  he"],  on ,  the day 

of (instant),  at  the  hour  of o'clock  in  the 

d 
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ff^j^m^^fif:  the  samct  daT,  at  the  houf^  of  -—jkS 

at ,  mjtbe  parish  ot  — — >,ia  ^he  countar  cf^.;;^» 

Wted  this day  of : ,  J)?fi4,  r 

To  Mr.  E,  F,,  defendant's  solictor.  '  ' 

37.  Notwfor  Wiinesset  to  aUpiii^.O^nmiiti^onait.  i 

In  Chancery. 

Between  A.  B.,  plaintiff, 

and   '• 

C*  D.,  defendant. 

'     '   ■'      * 
Whereas  I  hare  received  a  commission  issuing  out 

of  and  under  the  seal  of  the  High  Court  of  Chancery, 
to  me  and  another  therein  named  directed,  for  the  ex- 
amination of  witnesses  in  this  cause.  I  therefore,  by 
virtue  of  the  said  commisnon,  require  you  and  esdi  of 
you,  severally  and  personaUy,  to  be  and  appear  beto 
i&e>  the  said  commissioner,  at  the  house  of  L  H.»  known 

hy  the  name  or  sign  of ,  situate  at ^  in  the 

county  of ,  on  ^  the  day  of ^ 

stant),  at  the  hour  of  ^  in  the  forenoon  of  the  same 
day,  then  and  there  to  be  examined  as  witnesses,  and  to 
testify  the  truth  according  to  the  best  of  your  know- 
ledge, for  and  on  behalf  of  the  said  (plaintiff  A.  S*)- 
And  you  are  then  and  there  to  attend,  and  not  depart 
until  you  have  been  examined  on  the  part  of  the  said 
(plaintiff  A.  B.).     And  herein  you  are  not  to  fail. 

Dated  this day  of ,  184—. 

G.H. 
To  J.  R.  and  W.  S, 

38.  Notice  to  settle  Minutes  ofy  or  pass  a  Decree  or  Order, 

In  Chancery. 

A.  V,  B.  and  others. 

I  shall  attend  the  Registrar,  Mr. ,  to  settle  the 

minutes  of  (or  "to  pass")  the  decree  (or  "order'*) 


MISCELLikWbiJIi  i^ORMS.  fS 

Hijifigfti,  dn  7-—  the  day  of instant  (or 

**next'^,  at' —^^  o'clock  in  the  noon. 

PatjCd^ttis day  of ,  1^4—. 

"    '  Yours,  &c.  C.  D. 

No. ,  Chancery  Lane, 

PlaintiJBT's  solicitor. 

To  Mr.  £.  F.,  defendant's  solicitor  (or  agent). 

39.  Notice  of  an  Injunction. 

In  Chancery. 

Between  A.  B.,  plaintiff, 

and 

C.  D.  and  others,  defendants. 

Take  notice  that  his  Honor  the  Vice-Chancellor  of 

England  (or  as  the  case  may  be)  has  this  day  of 

instant,  upon  the  motion  of  Mr. of  counsel 

for  the  ahoye-named  plaintiff,  granted  an  order  for  an 
Injunction,  in  this  cause,  restraining  you,  the  ahove- 
named  C.  D.  (your  agents,  servants,  and  workmen)  from 
\here  recite  the  Injunction  as  in  the  prayer  of  the  bill\. 
And  I  do  hereby  give  you  fiirther  notice,  that  all  due 
diligence  will  be  used  in  drawing  up  the  said  order,  and 
in  issuing  and  serving  the  said  Injunction  upon  you,  and 
in  the  meantime  you  are  hereby  required  to  comply 
¥dth  the  terms  of  the  said  order  and  Injunction. 

Dated  this day  of 184—. 

Yours,  &c.  E.  F. 

Plaintiff's  solicitor. 

No. y  Chancery  Lane. 

To, Mr.  CD.,  the  above-named  1 
defendant,  (his  agents,  servants,  > 
and  workmen).  J 
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ys  'f/.-.T.iAi 

nf  fi.ir.  .'/.'.i'"  ■  .-■  ^'''ptp.a  vof{?r  an  yd 

l!N''CflAKCBBT.  •  ^O  .I1U8  odJ  iBiiJ 

^  Between  A.  R.  afid^ttieny  rMdUfc 

=  «       And,' u 'I  J    uiJ  DOB  ,1970 

C.  D.  aad  aoi  aiidthe^'  dMMlQtt^ 

We  hereli^  consent  that  pubHcation.  »p.  ^^fl|P 

do  pass  forthwith.  j^    \'  '^j^*,    .^^^ 

Dated  this-— day  of^-—184-.  J.  "^^^^ 

E.  F.  solicitor  forJheJ^^l^nfii^..   '  J- 

j  G.  H.  solicitor  for  the^efen^t  &  DT 

I.  K.  solicitor  for  the  aefeiidaniilj.  M. 

41.  tHection  to  jproceeci. 

■   i       ".;■'.   ■^>-    'Jf 
jNCfltANCERY.  .;  .J., 

Between  A.  B.»  pTainfi^i^    ;. 

1    :     J  C.  D.,  defendanli.  :  yijj^ 

Pnrsnant  to  an  order  made  in  this  canae/  beaiiqg  M^ 

ilie  — —  day  of ,  the  plaintiff  hereby  elects  to  prtv 

ceed  in  (this  court). 

Dated  this day  of ,  184 — • 

E.  F.,  No. ,  Chancery  Lftnt, 

Plaintiff 'sr^licitoT. 


.42.  Examination  of  a  Married  TFomnn, 

In  Chancsrt. 

Between  A.  B.»  plaintiff,    . , 
and    .  ,     , 

C.  D.,  defendants 

'ftie  exanrination  of  E.  F.,  the  wife  of  G.  H„  taken 
pursuant  to  an  order  made  in  this  cause,  bearing 

date  the  • day  of ,  184 — . 

o .  yke  said  E.  F^  the  wife  of  G.  H,,  hav^^.J^eem  solely 
rai^.sfparately  examined,  apart  fW)m  her  said  ^f^bs^d* 
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T  us  whose  names  are  hereunder  written,  how  and  in 
hat  niannei^;^lt!d^^tl0*whtcto'  sHe^  i^l  wilKn^'i&nd  desirous 

lat  the  sum  of pounds,  to  which  she  ifl^.^iili)!^ 

ftMiMj  paMl^'Atldr.th^  said  order  having  been  read 
rer,  and  the  purport  and  effect  thereof  explained  to  her, 
0n«ti««^M  thei^dto  saiib,  that  she  is  wilting  and  de- 

rous  that  the  said  sum  of pounds,  to  whick  ^he  is 

AMeial'ii  ktbr^fd,  ishduld  be  paid  to  (h6r  said  htliband^ 
le  said  G.  H.)  fo^  his  own  use,  and  that  she '  doth 
ereby  frefil;  and  voluntarily  consent  that  the  saine  be 
edd  ta  him  accordingly. 
y  y^tness,  I.  K.  E.  F. 

Commimonera  Certificate  thereof. 

We,  whose  names  are  hereunto  subscribed,  do  huipbly 
artify;  to  this  Honourable  Court,  that,  in  pui'sdafade  m 
^e  above-mentioned  order,  we  have  this  present  day, 
olely  and  separately, ,  apart  from  the  said  G.  H.,  ex- 
mined  the  said  £•  F.,  the  wife  of  the  said  G.  H.,  how 
Md  in:  what  manner,  and  to  whom  she  is  desiron^  that 
tMi  said  sum  of  ■  pounds,  mentioned  in  the  said 
rder,  shall  be  paid,  and  have  taken  such  examinatidain 
rriting,  signed  by  her,  as  above  set  forth. 

Dated  this day  of ,  184 — 

Witiie««,  J.  K.  L.  Mj  Commissioners. 

43.  Direction  for  Transfer  of  Stock  out  of  Court, 

?o  the  Accountant-General  ofl 
the  Court  of  Chancery.        / 

^ .  Between  A.  B.,  plainti£^ 

and 
C.  D.,  defendant. 

Pursuant  to  an  (order)  made  in  this  cause,  benring 
lat^  the day  of ,  184—,  (and  an  affidavk  6f 
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£.  F.,  sworn  th« day  of ,  184—), pounds 

shiDings  and pence  (Reduced  Amraities), 

standingm  your  name,  in  trust  in  this  cause,  the  account 
erf  "G.H.,    {if  a  reiidue,  say,  '^  appearing  by  the  said 

affidayit  to  be  the  residue  of poiio^e^^lili^  annuities, 

after  the  sale  of  part  thereof,  tnr  tht  wa  order  di- 
rected*'), are  to  be  transferred  to  «f.  K«,  in  the  said  order 
named. 

44.  Directum  for  Sde  of  Stock. 

To  the  Accountant-Gkneral  of) 
the  Court  of  Chancery.       J 

Between  A.  B.»  plaintiff, 

and 

C.  D.9  defendant. 

Pursuant  to  an  (order)  made  in  this  canae^  ^^^'^ 

date  the day  of ,  184—,  (t//or  cotU,  M, 

"  and  the  Taxing  Master's  certificate^  bearing  diUi  the 

dajr  of ,  184—**),  so  much  of j^ds 

shillings  and  — —  pence  (Reduced  Annmtie$,  a^  m 

the  Aeeountant-GeneraTa  certificate) t  appearing  fay  jfiojor 

certificate,  bearine  date  the day  of ,  184*n'to 

be  carried  over  (or  transferred)  in  trust  in  the  eaine 
"A.  V,  C,"  "the  account  of  the  children  of  E.  P.,  de- 
ceased," (as  in  the  Accountant-Generats  certifidati)\as 

will  raise  the  sum  of pounds,  is  to  be  sold,  with 

your  privity. 


■  .  J-;:. 


,/\  ly  j'*M A 


,(89hfi/fiHA   ?>i  .  :    ■  :.,-r   r'.i^n'iU'ulr    

'StC0:Ri)ER  OF  couitT,, :;::;;;; 

Thursday,  Sth  May,  1845.  <>    •  ii^ 


The  Rifhi  Honourable  John  Singleton  Lord  LTNbfiiTnisTy 
Lord  High  Chancellor  of  Great  Britain,  by  atod  with  the 
advite  and.,as8btance  of  the  Right  Honourable  Henry, 
Lord  Langdalk,  Master  of  the  Rolls,  The  Right  Honour- 
able SlrXANCSLOT  Shadwell,  Vice-Chancellor  of  England, 
and  the  Right  Honourable  the  Vice-Chancellor,  Sir  James 
:  WiGiUic,  doth  hereby,  in  pursuance  of  an  Act  ofiParlia- 
V  nent  passed  in  the  fourth  year  of  the  reign  of  Her  present 
..Jtfajesty,  intituled  <^  An  Act  for  facilitating  the  Adminis- 
rtotion  of  Justice  in  the  Court  of  Chancery",  and  of  an 
' .  Act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  Her 
^y]fteBtnt  Majesty,  intituled  ^<  An  Act  to  amend  an  Act  of 
"tbf^  Fowrth  Year  of  the  Reign  of  Her  present  MajMy, 
'iaiiMed  'An  Act  for  facilitating  the  Administration  of 
^siwgdm  in  the  Court  of  Chancery,' "  and  in  pursuance  and 
.jl^xecpti^n.of  ^1  other  powers  enabling  him  m  that  b^ehalf, 
^^0|UfER  ANP  Direct,  Tnat  all  and  every  the  Rules,  Orders, 
. 'aha  ^^ections  hereinaiter  set  forth  shall  henceforth  be,  and 
^^tSr  au'  purposes  be  deemed  and  taken  to  be.  General 
Orders  and  Rules  of  the  High  Court  of  Changebt,  viz. 

Introductory* 

I.  The  several  orders  comprised  in  the  Greneral  Order  of 
the  3rd  April,  1828,  which  are  respectively  numbered  1,  2, 
3,4,  5,  6,  8,  11, 12,  13, 14,  16,  16,  17, 18,  19,  20,  22,  31, 
37,  and  38,  and  the  amendments  made  by  the  General 
Order  of  the  23rd  day  of  November,  1831,  in  such  of  the 
same  orders  as  are  respectively  numbered  6, 13, 16, 17, 18, 
.  and  19,  and  also  the  General  Order  of  the  3rd  day  of  April, 
1830,  and  also  the  several  orders  comprised  in  the  General 
Order  of  the  21st  of  December,  1833,  which  are  respectively 


numbered  1,  7,  8, 10,  IS,  ]3»  14^'I9,.^I,  iS,  26,34,35, 
iind{^,,lind  tli«  fley^ijal-^rdevs  ooinprispd  inrthe  Genenl 
Ojjeiiprili&Qth  of  M^,>889rwhicli  am  J«^>ectiyely]iQm- 
beied  1  and  2,  and  the  Beveral  orders  coinpiKKd  in  the  Ge- 
n^  Order  of  the  26th  of  August,  1841,  wh^  ' 
IVely  numbered  1,  2,  0.  4»  5,  8, 14»  20,  21^  )a 
3^^  and  the  several  orders  comprised  In  the  j  ,  .  ,,,„ 
of  tne  11th  of  April,  1842,  which  are  respectivj^^uif)]^ 
1 ,  2,  4,  and  5,  and  all  other  orders  and  parts  of  or^ 
mr  as  siich  other  orders  and  parts  of  orders.are  !h6 
with  these  orders,  bnt  not  further  or  otherwiite,  i  ' 
abrogated  and  discharged. 

II.  All  former  orders  and  parts  of  orders  not 
in  Order  I.,  so  far  as  the  same  are  now  In  force,  i  , 
sistent  with  these  Orders,  are  to  remala  in  Ml  fcsoe'aod 
offset. 

Jf'hm  the  Orders  are  to  come  into  operatian, 

III.  These  orders  are,  as  to  all  suits  now  depending  or 
hereafter  to  be  commenced,  to  take  effect  on  the  28th  day 
of  October,  1845. 

IrUerpretaium. 

IV.  In  these  orders  the  fbUowing  words  hare  the  seyend 
meanings  hereby  assi^ed  to  them,  over  and  above  their 
several  ordinary  meanmgs,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction,  viz.— 

1.  Words  importing  the  singular  number  include  the 

plural  number,  and  words  importing  the  plural 
number  include  the  singular  number. 

2.  Words  importing  the  masculine  gender   inclade 

females. 

3.  The  word  person  or  party  includes  a  body  politic  or 

corporate. 

4.  The  word  bill  includes  information. 

5.  The  word  plaintiff  includes  informant. 

Official  attendiince  and  vacationsm 

V.  The  several  offices  of  the  Court,  except  the  offices  of 
the  accountant-general  and  of  the  masters  in  ordinary  and 
taxing  masters,  are  to  be  open  on  every  day  of  the  year, 
except 

Sundays, 

Crood  Friday, 

Monday  ana  Tuesday  in  Easter  week. 
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,o*i  ,M'.  ,  '.:  -GhriUnuri  Day,— *nd— 
Im-jivi*"  ■>•=  All  days  appointed  by  proclamation  ta  be  ob- 
-niiiii  /I  'M .  anvad  as  days  of  general  fast  or  thanks- 
»;>  j.li  .'M  i'  -giving. 

VL  The  oMtes  of  the  accountant-general,  and  of  the 
^iliast^tfi  in  o?din(iry  and  taxing  masters,  are  to  be  open  on 
fe¥e^  day  of  the  year,  except  the  days  specified  in  Order 
T;,'atid  exeept  during  vacations. 

.'  Vti.  The  offices  of  the  vacation  master  in  ordinary, 
and  of  the  yapation  taxinff  master,  are  to  be  open  during 
the  vacatious  on  every  day  except  the  days  specified  in 
Order  V. 

Ytjif,  tlie  vacations  to  be  observed  in  the  several  offices 
ffjif l^a  CJoort^  except  in  the  office  of  the  accountant-^neral, 
are  1>o  i>e  four  in  every  vear,  viz.  the  Easter  vacation,  the 
Whitsun  vacation,  the  long  vacation,  and  the  Christmas 
vacation ;  and 

1.  The  Easter  vacation  is  to  commence  and  terminate 

on  such  days  as  the  Lord  Chancellor  shall  every 
year  specially  direct : 

2.  The  Whitsun  vacation  is  to  commence  on  the  third 

day  after  Easter  term,  and  to  terminate  on  the 

second  day  before  Trinity  term  in  every  year  ; 
8.  The  long  vacation  is  to  commence  on  the  10th  day 

of  August  and  terminate  on  the  28th  day  of  Oc- 
,  ■■ ;     :  .    tohet  in  every  year ; 
j^.    ,:4.  The  Christmas  vacation  is  to  commence  on  the 

24th  day  of  December  in  every  year,  and  termi- 
,  .  :  .      nate  on  the  6th  day  of  the  Allowing  month  of 

January;  and 
,,.  ...d.  The  days  of  the  commencement  and  termination  of 

each  vacation  are  to  be  included  in  and  reckoned 

part  of  such  vacation. 

IX.  The  vacations  in  the  office  of  the  accountant-gene- 
ral are  to  be  the  same  as  in  the  other  offices,  except  as  to  the 
long  vacation,  which,  in  that  office,  is  to  commence  and 
tgimvate  pp  suoh  days  as  the  Lord  Chancellor  shall  every 
jfi^  dirae^     . 

.i>X«  The  Lord  Chancellor  may  from  time  to  time,  by 
speciiEbl  order,  direct  the  offices  to  be  closed  on  days  ^har 
tnan  those  mentioned  in  Order  V.,  and  direet  any  of  the 
vacations  to  commence  and  terminate  on  days  different  from 
the  fixed  days  mentiobcd  in  Order  YIW       >-' 

1^3 


Computaiieniiftime*  ••  i 

XI.  When  any  fimiied  time  from  or  af^r  imydateoT 
event  is  appointed  or  allowed  fot  doing  anv  aet  ortaldng 
any  proceeding,  tlie  computation  of  aueti  mnited  time  is 
not  to  include  the  day  of  such  date  or  of  the  hiq>peniiig  of 
anch  eyent.  bnt  la  to  commence  at  the  b^finnSi^of  the  next 
foHowing  day ;  and  the  act  or  proceeding  is  to  be  done  or 
taken  at  the  latest  on  the  last  day  of  such  Ibnfted  time  ac- 
cording to  sach  computation. 

XII.  When  the  time  for  doing  any  act  or  taking  any 
proceeding  ia  limited  b^  mcmths  not  expreaaed  to  be  calen- 
dar months,  such  time  b  to  be  computed  by  hmar  months 
of  twenty-eight  days  each. 

XIII.  When  the  time  for  doing  any  act  or  taking  any 
proceeding  expires  on  a  Sunday  or  other  day  on  which  the 
offices  are  closed,  and  by  reason  thereof  such  act  or  pro- 
ceeding cannot  be  done  or  taken  on  that  day,  such  actor 
proceeding  is,so  feur  as  regards  the  time  of  domg  or  taking 
the  same,  to  be  held  to  he  duly  done  or  taken  if  done  or 
taken  on  the  day  on  which  the  offices  shall  next  open. 

XIV.  The  times  of  vacation  are  not  to  be  reckoned  in 
the  computation  of  the  times  appointed  or  allowed  for  the 
following  purposes ; 

1.  Amending  or  obtaining  orders  for  leave  to  amend 

bills. 

2.  Filing  or  referring  exceptions,  or  obtaining  a  mas- 

ter's report  on  exceptions,  in  cases  where  the  time 
is  not  limited  by  the  order  of  reference,  or  by 
notice  given  pursuant  to  Article  21  of  Order  XVI. 

3.  Setting  down  pleas,   demurrers,  or  objections  for 

want  of  parties. 

4.  Filing  replications,  or  setting  down  causes  under  the 

directions  of  Article  41  of  Order  XVI. 

XV.  The  day  on  which  an  order  that  the  plaintiff  do 
give  security  for  costs  is  served,  and  the  time  thencefor- 
ward until  and  including  the  day  on  which  such  security 
is  given,  is  not  to  be  reckoned  in  the  computation  of  time 
allowed  a  defendant  to  plead,  answer,  or  demur. 

Times  allowed  in  procedure, 

XVI.  The  times  of  procedure  are  to  be  the  same  in  to^n 
.  causes  and  country  causes ;  and  in  the  cases  hereinafter 

mentioned  are  to  be  as  follow : — 


The  service  4if  aipy  >subjxBnay  except  a  subpoena  for 
,^Q^t^  i§  tQ  be,of  D< 
.tyelve  wpets  after  1 


,,i:Qi8t&  i§  to  be,  of  DO  v^lWHy  if  j>ot  mwe  ^thin 

"^"^         '      ''- the  teste  of  tl^ewr^V;  ^^ 


^.  'Th^  fl9rvice  of  a  oopy  oi(  a  bill  upon  a  defe]^4i°^ 
under  the  23rd  of  tJM  orders  of  the  2^tb  Api^t, 
1841,  is  to  be  of  no  validity  if  xkoi  npiade  Tf^win 
twelve  weeks  from  the  filing  of  such  biU^ffMss 
the  Court  shall  give  leave  for  such  service  .tp  f)e 
made  after  the  expiration  of  such  twelve  WjseJ^-v 
-^  If  a  deivfidant  be  served  with  a  subpoeda  to  appear 
to,  or  to  appear  to  and  answer  a  biU,  his  ie  io^qp- 
pear  thereto  within  eight  days  after  the  servuMf  of 
such  subpoena.  I.. 

If  he  does  not,  he  becomes  siftjeei  't6  the 
following  liabilities :—  ■    •-  ] 

1.  An  attachment  may  be  issued  agiUnst 
him. 

2.  An  appearance  may  be  entered  for 
him  on  the  application  of  the  plain- 
tiff.  .  .    ' 

3.  If  the  bill  prays  for  an  iniundtton  to 
stay  proceedings  at  law,  tne  plaiijliff 
may  obtain  an  order  for  the  cominbn 
injunction,  if  no  injunctipn  has  been 
previously  obtained. 

4.  In  cases  where  a  subpoena  has  been  served  in  the 
manner  specified  by  Order  XXIX.,  and  a  defend- 
ant is  in  default  for  want  of  appearance,  the 
plaintiff  may,  within  three  weeks  after  such  ser- 
vice, cause  an  appearance  to  be  entered  for  such 
defendant  by  a  record  and  writ  clerk,  without 
[fecial  order. 

6.  A  defendant,  served  with  a  copy  of  a  bill  under  the 
23rd  of  the  Orders  of  the  26th  August,  1841,  may, 
within  twelve  days  after  such  service,  enter  a 
common  or  special  appearance  under  the  26th  or 
27tli  of  the  same  orders* 

If  he  does  not  do  so,  he  cannot  afterwards 
enter  either  a  common  or  special  appear- 
ance without  leave  of  the  Court ;  and  he 
is  bound  by  the  proceedings  in  the.  owise, 
imless  the  Court  otherwise  directs.        .  r 


-^''fTieriAlifWiMbtt'ilr  j^tt^  Ilk 

<^.niriit'i  ^liidfe^  >w(  otlMr  miltUtr-46peiidfaif-before  Ik 

m;  ::'nvi.-|^pii(^  Mr'&Mp»rtliiQiiotf^-iB  tO'«bttiir«i  oider to 
refei^lAie^taatt'io  tlie  marter  within  wo^dByB  after 
Jim;  '     the  filing' ilMvwfi.  .   r| 

Mt  t  •  -  :  If  li^^oe8*tioty  tile  exeeptSens  are  tobeoon- 

'''  -■''•''  sidered  as  abandotiedy  afid  thecosts  are  to 

b«f  imM  ))/  the  exceptant. 

^  /     7.  Ai^  peoxm  or  ftaiy  having  obtained  «i  order  to 

^. zenr  ezneplioQe  to  the  master  for  aeandal,  and 

any  party  naving  obtained  an  order  tfi  refer  ex- 
oeptions  to  the  master  for  impertinence,  is  to 
obtun  the  mastei^s  report  thereon  within  fourteen 
days  after  the  date  of  the  order,  or  within  such 

I     .        forther  time  as  the  master  thinks  fit  to  allow. 

'  If  he  does  not»  the  order  is  to  be  considered 

as  abaadonedy  and  the  costs  are  to  be  paid 
by  the  exceptant. 

,',  t,  8,  Any  person  or  party  objecting  to  the  master's 
xepoxt  that  any  nleading  or  other  matter  referred 
to  liim  is  scandalous,  and  any  party  objecting  to 
the  master's  report  that  any  pleading  or  oUier 
matter  referred  to  him  is  impertinent,  has  four 
days  after  the  filing  of  the  report,  within  which  he 
may  file  and  set  down  exceptions  thereto  and  serve 
the  order  for  setting  down  the  same,  before  the 
scandal  or  impertinence  is  expnnged. 

If  he  does  not  do  so,  the  scandalous  or  im- 
pertinent matter  is  to  be  expnnged. 

9.  Any  person  or  party  objecting  to  the  master's 
report  that  any  pleading  or  other  matter  referred 
to  him  is  not  scandalous,  and  any  party  objecting 
to  the  master's  report  that  any  pleading  or  other 
matter  referred  to  him  is  not  impertinent,  has 
four  days  after  the  filing  of  the  report,  within 
which  he  may  file  and  set  down  exceptions  thereto 
and  serve  the  order  for  setting  down  the  same. 

10.  A  defendant  may  demur  alone  to  any  bill  within 
twelve  days  after  his  appearance  thereto,  bnt  not 
diterwards* 
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>V>tlo|ir[f6iti4efouH<l  ftiMWOTi  Km  l^ffi  ihai  purpose 

T<  i9tto>]ifiapdv  aii0^?iAdiv  ^  «^!^^  to  a  bill  .praying  an 
y.^:iiiiii]iflli<»n  4o  4tai]r  pi>oeeeding»  at  law.  • . , 

If  he  does  not  plead^«i»wer9  or  denAir  within 
<f  .  *    .^r   floeh  Mght  daysi  the  plaintiif  is  entitled  as 
>  )«  k  '  of  course,  and  withoiU  an  attachment,  to 
tthe  common  inJQBCtlon. 

.  A  deftfftdant  who  has  apj^eared  in  pesson  or  hy  his 
own  Bolieitor,  and  desires  to  shew  oanse  against 
an  oirder  to  revive  being  made,  has  for  that  pur- 
pose only  eight  days  after  such  appearance, 
within  whidi  he  is  to  plead  or  demur  to  a  bill  of 
revivor. 

If  he  does  not  plead  or  demur  within  such 
eight  days,  the  plaintifiP  is  entitled  as  of 
course  to  the  common  order  to  revive. 

.  A  defendant  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  any  original  or  supplemental 
bill,  withm  six  weeks  f^er  appearance  thereto  has 
been  entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities  :-^ 

1.  An  attachment  may  be  issued  against 
him  ; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ;  and 

S.  The  plaintiff  may  file  a  traversing 
note,  or  proceed  to  nave  the  bill  taken 
pro  canfesso  against  him. 

.  If  the  plaintiff  amends  his  bill  under  an  order  for 
leave  to  amend  obtaine4  and  served  before  answer, 
a  defendant  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  such  amended  bill,  within  six 
weeks  after  he  is  served  with  notice  of  the  amend- 
ment of  such  bill. 

If  he  does  not,  and  if  he  procures, yo  enlai^e- 
ment  of  the  time  allow^4»  Iv^^-'^^^J^^^  ^^ 
the  following  liabiUties:—      "^ 


1*  An  attTJhment  iwy  beewMd  agaiittt 


I, 

2.  He  may  be  eommitted  to  prison,  and 
brought  to  ike  bir  of  the  Coart ; 

d.  The  plnntiff  mAv*  file  a  traveisinff 
note,  or  proceed  to  havQ  the  biQ 
taken /Mv  am/uto  agahnt  hiift. 

15.  If  a  defendant  is  ordered  to  answer  afnendments 

and  exceptions  together,  he  is  to  put  in  his  fdriher 
answer  and  his  answer  to  the  amendments  of  the 
hill  within  four  weeks  after  he  is  served  with 
notice  of  the  amendment  of  sueb  bill. 

If  he  does  not,  and  if  he  procures  no  enlaige- 

ment  of  the  time  allowed^  he  is  subject  to 

the  following  liabilities : — 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ; 

3.  The  plaintiff  may  file  a  traversing 
note,  or  proceed  to  take  the  bill  pro 
co^fesso  against  him. 

16.  If  a  defendant  having  already  answered  is  served 

with  a  subucena  to  appear  to  and  answer  an 
amended  bill,  he  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  such  amended  bill,  within 
four  weeks,  after  an  appearance  thereto  has  been 
entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities : — 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court; 
and 

8.  The  plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  confesso  against  him. 

.  17.  Within  twelve  days  after  the  filing  of  a  demurrer 
to  the  whole  bUl,  the  plaintiff  desiring  to  submit 
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<>..:  ;  iflTBsh/deiannrrir  to-  the  judgment  of  the  Court  is  to 
cause  the  same  to  be  set  down  for  argument. 
;   i   If  !be  does  not,  such  demurrer  is  to  be  held 
soffioient)  and  the  plaintiff  is  to  be  held  to 
have  submitted  thereto. 

18f.  Within  thr^  weeks  after  the  filing  of  a  demurrer 
to  part  of  a  bill,  the  plaintiff  desiring  to  submit 
such  demurrer  to  the  judgment  of  the  Court  is  to 
cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  such  demurrer  is  to  be  held 
sufficient,  and  the  plaintiff  is  ta  be  held  to 
haye  submitted  thereto. 

19.  Within  three  weeks  after  the  filing  of  a  plea  to  the 

whole  or  part  of  a  bill,  the  plaintiff  desiring  to 
submit  such  plea  to  the  judgment  of  the  Court  is 
to  cause  the  same  to  be  set  down  for  argument. 
If  he  does  not,  such  plea  is  to  be  held  good 
to  the  same  extent  and  for  the  same  pur- 
poses as  a  plea  allowed  upon  argument, 
and  the  plaintiff  is  to  be  held  to  have  sub- 
mitted thereto. 

20.  A  defendant  whose  answer  is   not  excepted  to,  or 

referred  back  on  former  exceptions,  alleging  that 
the  plaintiff'  b  prosecuting  hmi  in  this  Courfc  and 
also  at  law  for  the  same  matter,  may,  upon  the 
expiration  of  eiffht  days  after  his  answer  or  fur- 
ther answer  is  filed,  obtain  as  of  course,  on  motion 
or  petition,  the  usual  order  for  the  plaintiff  to 
make  his  election  in  which  Court  he  will  proceed. 

21.  A  defendant  whose  answer  is  excepted  to,  or  refer- 

red back  on  former  exceptions,  alleging  that  the 
plaintiff  is  prosecuting  him  in  this  C^urt  and  also 
at  law  for  the  same  matter,  may  by  notice  in 
writing  require  the  plaintiff  to  procure  the  mas- 
ter's report  upon  the  exceptions  within  four  days 
from  the  service  of  the  notice. 

And  if  the  plaintiff  does  not  obtain  the  mas- 
ter's report  within  such  four  days,  such 
defendant  is  entitled  as  of  course,  on  mo- 
tion or  petition^  to  obtain  the  usual  order 


f<  ;  -(fot'-4)h»fpkttitiff  to'Vtto  In  <clkti(Hi  in 

'..'-v     ivfbkiLiOraitfaa  willptQoeed.  '     '' 

'i..  '-.     ..r  •  .      •■-    -!     iMlJ  ■•■-.  ^■..■-      ■    :■■    ■■•    '■-•'•   *•' 

22.  After  the  filing  of  a  defendant's  answw  tiie  plain- 
tifP  has  «ix  w«ek8  within  which  he  may  file  ex- 
eeptiona  thereto  for  inaufficiency. 

If  he  doea  not  file  ezeeptions  within  six 
weeks,  such  answer^  on  the  expiration  of 
the  six  weeks,  is  to  be  deemed  snftciait 

2&  A  defendant  desurlog  to  ayoid  a  rafereaot  to  the 
master  of  exfieptions  to  his  aaswcrifor  insofiicieiicT, 
has  for  that  purpose  only  ei|^  days  after  the 
filing  of  sach  exceptions  within  which  he  may 
submit  to  the  same  before  reference. 

24k  If  a  defendant,  not  being  in  oontenrot,  nbrnits  to 
exceptions  to  his  answer  fin*  insufficiency  befbie 
the  plaintiff  has  obtained  an  order  to  refer  the 
same  te  the  master,  he  is  allowed  three  weeks, 
from  the  date  of  the  submission,  within  which  he 
is  to  put  in  his  further  answer  to  the  bill. 

25.  The  plaintiff,  having  filed  exoeivtions  for  insuf- 

ficiency to  a  defen£int's  answer,  is  not  to  procure 
an  order  to  refer  them  to  the  master  before  the  ex- 
piration of  eight  days  from  the  filing  of  such  ex- 
ceptions, unless  in  a  case  of  election  he  is  required, 
by  notice  in  writing  frmn  such  defendant,  to  pro- 
cure the  master^s  report  on  such  exceptions  in 
four  days,  pursuant  to  article  21  of  this  Order. 

26.  The  plaintiff,  having  filed   exceptions  for  insuf- 

ficiency to  a  defendant's  answer,  is  to  procure  an 
order  to  refer  them  to  the  master  aflber  the  expira- 
tion of  eight  days,  but  within  fourteen  days  from 
the  filing  of  such  exceptions. 

If  he  does  not,  the  answer^  on  the  expiration 
of  such  fourteen  days,  is  to  be  deemed  suf- 
ficient. 

27.  The  plaintiff,  having  obtained  an  order  for  refer- 

ring to' the  master  exceptions  to  a  defendant's 
answer 'for  insuffieienqy^  or  fin--  referrinff  back  a 
defendant's  answer  on  forUMor  exos{»tions  for  insuf- 
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Hi  nor)  ;filBieBn^,4i<#voUafiiHiM'fpMi^r!»^port  thereon, 
withitt-  ftfBiAf4ti4layi  from)ti«(ill«ite  of  the  order, 
or  within  such  farther  time  as  the  master  shall 

X9  oi ri  y  H.(r  If  h^  «^  ^^^.  Wie'|rti^e#,.'6tf  He  "Wpiration 
of  iwch'  ftftirteen  ^>^  or'  liitih^i'  t?me,  is  to 
7p.  rffiHr'v    ''<<b0(fa9BiAed-safftcieivU-'  ■'' 

,3$^,  ,^Cjl^  plmpUfiv^avio^  shewB  exceptions  to  a  defend- 
ant's answer  for  msufficieney  as  cause  against 
^/f^  •'"  ^UflMd^faig^aft  inrjnnetion,  Is  io  obtain  the  lba^r*s 
//  •{>'  'itqport  thvTBOBy  within  fraf  dajeaftcfrtte  date  of 
W<*  1  iltheonle^toreflrih6l&• 
^  ''  if  he  does  not,  the  injunction  is  dlsBOlyed. 

29.  After  the    filing  of    exceptions  to  a   defendant's 

r  {  >« ' :  .  iWiswar  fov  insufficienoy,  and  any  farther  iaoi^iirer 

-^  • .      piit  in^  the  ptainiiff  has  fourteen  dava  Irom  the 

filing  of  such  further  answer  within  which  he  may 

jmfyt  the  answer  back  to  the  mastevMithe  old 

,r  .«xeeptions.  t 

The  answer,  if  not  referred  back  oit  the  old 
exceptions,  within  fourteen  days  after  such 
further  answer  put  in,  is,  on -the  expiration 
of  such  fourteen  days,  to  be  deenked  suffi- 
cient. ' ' 

:,.dPL.If»  after  a  reference  of  exceptions  for  insufficiency^ 
or  a  reference  back  of  the  answer  on  the  old  ex- 
oepUons,  a  defoidant,  not  beinff  in  contempt, 
suomits  to  answer,  or  the  master  nnds-tibe  answer 
to  be  insufiicient,  the  master  is  in  such  cases  to 
appoint  the  time  within  which  such  defendant  is 
to  put  in  his  further  answer. 

If  such  defendant  does  not  obtain  time  from 
the  master,  or  does  not  answer  within  the 
time  which  the  master  allows,  the  plaintiff 
Boay  sue  out  process  of  contempt  against 
flmcA  detodaat. 

31.  The  answer  of  a  defendant  is  to  be  deemed  suffi- 

I,  If  no  exception  for  iBSOffioiepjsy;  be  filed 
thereto'  withi&  ux  weeks  afteEr;tos^  filing  of 
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2.  If  (excepttoiM  Mag  ifiled)  the  plaintiff 
does  noiy  within  foiurteuL .  days  after  the  fi- 
ling thereof,  obtain  an  order  to  refer  them. 

8.  If  (after  obtaining  such  prdetViie  does  not 
obtain  the  mastoids  report  there|>ii,  within 
fourteen  days  from  the.  .date  pf-the  order, 
or  within  such  further  time  ad"  the  master 
may  allow. 

4.  If  he  does  not  obtain  ah, order  to  refer  the 
answer  back  to  the  madt^  on  the  old  ex- 
ceptlonsy  within  fourteen  days  after  the  fi- 
ling of  a  farther  answer. 

6,  If  (after  obtaining'  such  order)  hft  does 
not  obtain  the  matter^s  report  thereon, 
within  fourteen  days  from  the  date  of  the 
order,  or  within  snoh  farther  time  as  the 
master  may  allow. 

32.  In  cases  where  there  is  a  sole  defendant,  or  where 

there  being  several  defendants,  they  all  join  in  the 
same  answer,  the  plaintiff  may,  after  answer  and 
before  replication  or  undertaking  to  reply,  ohtain 
one  order  of  course  for  leave  to  amend  the  bill,  at 
any  time  within  four  weeks  after  the  answer  is 
deemed  or  found  to  be  sufficient. 

33.  In  cases  where  there  are  several  defendants  who  do 

not  join  in  the  same  answer,  the  plaintiff  (if  not 
precluded  from  amending,  or  limited  as  to  the 
time  of  amending  by  some  former  order)  may, 
after  answer  and  before  replication  or  undertaking 
to  reply,  at  any  time  within  four  weeks  after  the 
last  answer  is  deemed  or  found  to  be  sufficient, 
obtain  one  order  or  course,  for  leave  to  amend  his 
bill. 

34.  The  plaintiff,  having  obtained  an  order  for  leave  to 

amend  his  bill,  luis,  in  all  cases^  in  which  such 
order  is  not  made  without  prejudice  to  an  injunc- 
tion, fourteen  days  after  the  date  of.  the  order, 
within  which  ha  may  aaxeffid  such^bilLt 

If  such  bill  be  not  amended;  witibitt  such  four- 
teen days,  the  order  for  ikajm  to  amend 
becomes  void>  iaA  ihe  ««U8e  <«i  %o  dismissal 
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Im    iiii  ri'ililnflsinitlMMinesibuatibiiils  if  such  order 
-I .)  j'ti;  f.vj-.i »1muI i not  -been  mtde^     - ' -  > 


•  Tt^o  plaintiff,  haviny  obtained  an  order  for  leave  to 
'  '  'amcEd  his  hill  without  prejudice  to  an  injunction, 
*t^|inust  amend  such  hi!l  within  seven  days  from  the 
'^^^jijate  of  the  orden 

If  such  bill  ha  riot  amended  within  such 
.,,  . ,  .,..  .,  seve^  days^  the  order  f(^r  leave  to  amend 
, '  ^  ^ , .  '  .  l^e<;omes  void,  an4  the  caus^  as  to  dismissal 
Y 'i ,', /      I  stands  in  the  same  sitttfktion  as  if  such  order 

'*'  had  not  heen  made. 

I;  A  defendiMvt,  beinr  served  with  subpoena  to  answer 
an  amended  bill,  praying  an  injunction  to  stay 
odd" 


gs  at  law,  and  desiring  to  avoid  a  motion 
or  Kb.  injunction  on  affidavit  of  the  truth  of  the 
amendments,  has  for  thai  purpose  only  eight  days 
after  appearance  within  which  he  is  to  plead,  an- 
swer, or  demur  to  such  amended  billi 

The  plaintiff  Tnot  obtaining  an  order  for  leave  to 
amend  his  bill)  must  either  file  his  replication  or 
set  down  the  cause  to  be  heard  on  bill  and  answer 
within  four  weeks  after  the  last  answer  is  deemed 
or  found  to  be  sufficient. 

Otherwise  any  defendant  may  move  to  dis- 
...    misB  the  bill  for  want  of  prosec^tionv 

If  the  plaintiff  amends  his  bill  without  requiring  an 

.  $aiisv^T  to  the  amendments,  any  defendabt  desiring 

to  answer  the  same  must  put  in  his  answer  thereto 

t^iihih  eight  days  after  being  served  with  notice 

6f  the  amendment  of  the  bill,  or  within  such  fur- 

' '  the^  tittle  as  the  master  may  allow. 

Where  the  plaintiff  amends  his  bill  without  re- 
j^uiring  an  answer  to  the  amendments,  and  no 


,  'hMfklt  is  ntit  in  tltereto,  and  no  warraeht  for 
^'''  f^rth^tSm^  to  answer  the  same  is  served  within 
•""'*^*'*"da^^:  after  service  of  the  notice  of  the 
tileiiti  bf  su6h  btil,  the  plaintiff  ${»,  after  the 
itiiitS^n  6f  such  eight  days,  but  Within  four- 
»u^  Ittthi  ihkysfvoni<tiie  timaof  stteb  service,  either  to 
**^  flltt'liison^ttdstion^  dr  t^Set  dstvrn  the  cause  to  be 
^'  *'ltMir(k'tt^itiblJ|jaftdi«iMW0iuo>^J 


-ii'>ii.i::-i  .>'  •  ^OthevWise  aiir  dcMidtot  mak^tt^e  todis- 
i  i :'  -  ^'  mlos  the  Hll  ito  ^^Mitof  tilt&e^ 

"'■46.  -Where  the  pl&lnti<r  ^encls  h j^  bl^  .|&hoat  le- 
qulring  an  answer  t6' the  ainenamenta,  and  a 
,       defendant  within  eight  days  ^t^r  tke  ifrviceof 
' '  the  notice  of  %h&  filiiig  of  tlie  amended  btll  serves 
^ '"'  '       a  warrant  for  further  time  to  answer  the  araead- 
ments,  hut  the  master  refuses  to  grant  such  fa- 
ther tikne^  the  plain  tiff  k,  within  fourteen  ftays 
after  aueh  refusal,  either  to  file  hh  replication,  or 
to  set  down  the  paus^  to;  h^  h^j6urd;on>l)iU,&n^ 
aosWer.'  '"'  ■"."'''  '"'"'. 

..OtherwUp  anv  defendant  iniiy.,HL99re  to  dis- 
miss the  hiil  tox.  want  of  provecq^tion. 

iJL  If  a  defendant  puts  in  an  answer  to  amendments  to 
whidi  the  plidntiff  has  not  lequixed.ap  answer, 
:  the  plaintiff  must,  within  fourteen  da^  after  the 
£Ung  of  such  answer,  either  file  hia  replication  or 
a^t  down  the  cause  to  he  heard  on  hill  and  answer, 
unless  in  the  meantime  he  ohtaina  £rom  the  Court 
a  special  order  for  leave  to  except  to  such  answer, 
or  to  amend  the  hill. 

Otherwise  any  defendant  may  more  to  dis- 
miss the  hill  for  want  of  proeeoution. 

42.  Parties  desiring  to  examine  witnesses  hy  commis- 

sion^  are  not  to  apply  for  a  warrant  to  name  com- 
missioners to  examine  witnesses  until:  &fter  the 
expiration  of  four  days  from  the  filing  of  the  re- 
plication. 

43.  After  the  replication   is  filed,  paitiee  have  two 

months  to  examine  their  witnesses  ^  and  if  such 
two  months  expire  in  the  long  vacation,  thetime 
within  which  the  parties  are  to  examine  their 
witnesses  is  extended  to  the  second  day  of  the 
ensuing  Michaelmas  term. 

44.  After  the  expiration  of  two  month's  firom  the  filing 

of  the  replication,  publication  is  to  pass,  unlefls 
the  time  for  publication  has  been  enlarged.'  in 
which  case  it  is  to  pass  on  the  expiMkti^f  .of'tire 
enlarged  time ;  but  if  the  two  tnontna,  xti^  iher  en- 
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>t  v/laweA,tt«ifi,,i^^^4H  t^ejqijigoyiwaition,  publica- 
j,,,|^jj^.^i^,^,I»^.;UU}W  Wf<«i^         of  Michael- 


n'fotiT  tvS^iiks  iaflt;erJpu1b}i^tIQ^  |^fis  s^^  the 
itiiiltf  lid  i^'sei  dowt^  )i^  ciia^  jw4,ol>tain  and 
vei'stibpcepd  to  hear;judgi^^4l  ,,;  ;^ 

i^Vthe  PI  for  iv£^::pf^^^^^ 


!!f."A  kibp'a 

able  at  any  tim^  less 
^»j  '  teste  6f'tli^''fHi«;'ftn^ 
'^^' ^tti  d^yi  ftef&W  the  ' 


io  fii^ai^  judgijient  is  iiq^^  %^  retum- 
ytim^  less  than  one  montn  from  the 


I  mqntn  from  the 

SWlH^Tved  at  least 


l^eJ^to 
I  between 
the  day 
named  in  the  notice  for  he^rfiig^hi^'iti^iony  and 
'  'at  least  two  clear  days  betw^^il'.th^^^lyice  of  a 
*  'j>etition  and  the  day  appoiiited-^f&r'fiAring  the 
'"*  pietition;  but,  in  the  corapntetldtf 'bf  ^uch  two 
clear  days,  Sundays  and  other*  d^i^'wWhich  the 
.  i  ofifkes  ar€f  closed^  except  Mondayf  Hkd  Tuesday  in 
,"  iEaaterweeky  are  not  to.be uecfei^ned. 

Bk  There  must  be  «t  least  six  dear  dai»l^«t^eeS^ the 
^>ff::Bepvi(3Biof  .a -notice  of  motion  hythenplaintifiF  for 

I ') }  t  j^he"  I  appointment  of  <  a  -  guardiam  <  by  whom  a  de- 

lU  l(fi^diiltt<{Wh«i8  ffli  innat  bra^peraqH^of  weak 
intellect  or  unsound  mind  mayidielnifiithe  suit, 
and  the  day  named  in  the  notice  for  hearing  the 

ovi^rinQ6i<tali>/    ,i    '-I      ■  ;:.'      r-^i^.h     & 

Hifi^\ff^,  time.^hxn  three  week* amfftw^^tecution 

•)inWji5^^^?P«wt%  wft^t  qf  ajKifv^f^jtHwB  plaintiflF 

to  yi?f  a^xW^3?^  f  i^efento^  a  notice 

^of  motion  tnat4J^ji)j41,,^piifarjbi^v*a)j^^        confesso 

against  him,   and  may  move  the  Court  accord- 

^^m  9^  ^>fr^  hm^9i  iWf  Wf^/teP%i¥^ception8 


9i  Appsmrax. 

p^t  Ib  his  )nnW«r  to  a  bill  within  the  times  allowed  Vr 
Chder  XYI.  Khe  maeter  (on  saflSelent  canse  beini;  ahiMfM 
may  allow  to  such  defendant  such  farther  time,  andonss^ 
if  any  terms,  as  to  the  master  seems  just.  ' 

XIX.  The  master  may  enlarge  the  time  for  making  lAl 
report  upon  exceptions,  in  all  cases  where  the  time  is  nst 
limited  by  the  oitier  of  reference,  or  by  notice  giTen  pdi- 
Buant  to  article  21  of  Order  XYI. 

XX.  In  all  eases  where  the  master  is  authorised  to  ap- 
point the  time  for  any  proceeding,  or  to  enlarge  the  tuae 
allowed  for  any  proceeding  by  general  order,  he  may  further 
enlarge  any  time  so  appointed  or  enlarged  by  himself  and 
on  such,  if  any,  terms  as  to  him  seem  just,  provided  fte 
application  for  such  enlaivement  is  made  before  the  e:qni»- 
tion  of  the  time  preriousl^  allowed,  and  he  is  satisfied  that 
such  enlai]9[ement  is  required  for  the  purposes  of  justice^ 
and  not  with  a  yiew  to  create  unnecessary  delay. 

XXI.  The  power  of  the  Court  to  enlarge  or  abridge  the 
time  for  doing  any  act,  or  tidrinj;  any  proceeding  in  a  came 
upon  such,  if  any.  terms  as  the  justice  of  the  case  requirefl^ 
is  unaffected  by  these  Orders. 


XXII.  Subpcenas  to  appear,  or  to  appear  and  answer, 
which  are  served  within  tne  jurisdiction  of  the  Court,  are 
to  be  made  returnable  within  eight  days  after  the  service 
thereof. 

XXIII.  Subpoenas  to  appear,  or  to  appear  and  answer, 
which  are  served  out  of  the  jurisdiction  of  the  Court,  are 
to  be  made  returnable  at  such  time  after  the  service  thereof 
as  the  Court  by  special  order  majr  direct ;  and  if  an  answer 
be  required,  each  such  subpcena  is  to  specify  the  time  after 
service  within  which  the  defendant  is  required  to  answer. 

XXIV.  All  writs  of  subpoena  in  this  Court  are  to  be 
prepared  by  the  solicitor  of  the  party  requiring  the  sapie ; 
and  the  seal  for  sealing  the  same  is  to  be  marked  or  in- 
scribed with  the  words  "  Subpoena  Office,  Chancery ;"  and 
such  writs  are  to  be  in  the  terms  mentioned  at  the  foot  of 
these  orders,  or  as  near  at  may  be,  with  such  alterations 
and  variations  as  circumstances  may  require. 

XXV.  In  the  interval  between  the  suing  out  and  ser- 
vice of  any  subpoena,  the  party  suing  out  the  same  may 
correct  any  error  in  the  names  of  parties  or  witnesses,  and 
may  have  the  writ  re-sealed  upon  pa3'ment  to  the  clerk  of 
the  subpoena  of&ce  of  a  fee  of  one  shilling,  and  at  the  same 
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fe^UfkviDgAQorreattd  pmoipe  of  such  mbpmna, miifked, 
^  y  a^O-  re-Bealed^  and  signed  with  the  aanie  and  ad^ 
r  {b^9oliQitoir  or  soliciton  eiuing  out  the  same. . 
CVI.  Service  upon  a  defendant's  solioitor  of  a  siib*- 
Mpi§  to:^p8wer  an  amended  bill,  or  to  hear  judgment^  19  to 
|^46cimed  good  aervioe  upon  the  party. 
.^iL^VJL  After  the  allowance  of  or  submission  to  exoep-' 
dons  to  an  answer  for  insuflGiciency,  a  defendant  is  to  an- 
1^1^  within  the  time  appointed,  without  being  serred  with 
9^,  sahpoena  to  make  a  better  answer. 

I'll*  ■   ;  *  ;  Service  of  Copy  Bill. 

^''XXTIII.  Where  the  plaintiff  has  omitted  to  serve  any 
Mendant  with  a  copy  ot  the  bill  under  the  2drd  of  the 
OtdeiB  of  the  26th  of  Aueust,  1841,  within  twelve  weeks 
from  the  filing  of  such  billy  the  Court  may,  if  it  shall  think 
fit,  upon  the  motion  of  the  plaintiff,  without  notice,  give 
the  plaintiff  leave  to  serve  such  defendant  with  such  copy 
within  such  time  and  upon  such  terms  as  to  the  Court 
aeems  just. 

Appearance, 

XXIX.  If  any  defendant,  not  appearing  to  be  an  infant 
or  a  person  of  weak  or  unsound  mind  muuble  of  himself  to 
defend  the  suit^  is  when  within  the  jurisdiction  of  the 
Court  duly  served  with  a  subpoena  to  appear  to  or  to  appear 
to  and  answer  a  bill,  and  refuses  or  neglects  to  appear 
thereto  within  eight  days  after  such  service,  the  plaintiff 
may,  after  the  expiration  of  such  eight  days,  and  within 
three  weeks  from  the  time  of  such  service,  apply  to  the 
record  and  writ  clerk  to  enter  an  appearance  for  such  de- 
fendant ;  and,  no  appearance  having  been  entered,  the 
record  and  writ  clerk  is  to  enter  such  appearance  accord- 
ingly, upon  being  satisfied  by  affidavit  that  the  subpoena 
was  duly  served  upon  such  defendant  personally  or  at  his 
dwelling-house  or  usual  place  of  abode ;  and  f^ter  the 
expiration  of  such  three  weeks,  or  after  the  time  allowed 
to  such  defendant  for  appearing  has  expired,  in  any  case  in 
which  the  record  and  writ  clerk  is  not  hereby  required  to 
enter  such  appearance  the  plaintiff  may  apply  to  the  Court 
for  leave  to  enter  such  appearance  for  such  defendant; 
and  the  Court,  being  satisfied  that  the  subpoena  was  duly 
served,  and  that  no  appearance  has  been  entered  for  such 
defendant,  may,  if  it  so  thinks  fit,  order  the  same  accord- 
ingly. 
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XXX.  Any  aopearance  entered  at  the  instance  of  the 
|ilaintiff  for  a  defendant  who,  at  the  time  of  ilie  Mq 
thereof,  is  an  infant  or  a  person  of  weak  or  nnsomid  imBf 
unable  of  himself  to  defend  the  salt,  ia  inegnlar  and  of  tt 
Talidity.  '^ 

XXxI.  In  case  it  appears  to  the  Court  by 
evidence  that  any  defendant  against  whom  a  so  ^ 
appear  to,  or  to  appear  to  and  answer  a  bill,  has  issded  bi 
been  within  the  jurisdiction  of  the  Court  at  some  time  tf 
moie  than  two  years  before  the  subpoena  was  issued,  nd 
that  such  defendant  is  b^ond  the  seas,  or  that  upqpi 
inquiry  at  his  usual  place  of  abode  (if  he  had  any)  or  it 
any  other  place  or  places  where  at  the  time  when  tte 
subpcena  was  issued  he  might  probably  haye  been  met  w^ 
he  could  not  be  found  so  as  to  be  served  witii  prooesi^  an 
that  in  either  case  there  is  just  nound  to  believe  tbit 
such  defendant  is  gone  out  of  the  realm  or  otherwise 
absconded  to  avoid  being  served  with  process,  then  and  ia 
such  case  the  Court  may  order  that  such  defendant  do 
appear  at  a  certain  day  to  be  named  in  the  order ;  and  a 
copy  of  such  order,  tc^ther  with  a  notice  thereof  to  the 
effect  set  forth  at  the  foot  of  this  Order,  may,  within  foxa- 
teen  days  after  such  order  made,  be  inserted  in  the  London 
Gazette,  and  be  otherwise  published  as  the  Court  directs ; 
and  in  case  the  defendant  does  not  appear  within  the  time 
limited  by  such  order,  or  within  such  further  time  as  the 
Court  appoints,  then,  on  proof  made  of  such  publication  sb 
aforesaia,  of  the  aforesaid  order,  the  Court  may  order  an 
appearance  to  be  entered  for  the  defendant  on  uie  applica- 
tion of  the  defendant. 

Notice, — "A.  B.,  take  notice,  that  if  you  do  not  appear 
pursuant  to  the  above  order,  the  plaintiff  may  enter 
an  appearance  for  you,  and  the  Court  may  afterwards 
ffrant  to  the  plaintiff  such  relief  as  he  may  appear  to 
be  entitled  to  on  his  own  shewing." 

XXXII.  If  upon  default  made  b^  a  defendant  in  not 
appearing  to  or  not  answering  a  bill,  it  appears  to  the 
Cfourt  that  such  defendant  is  an  infant,  or  a  person  of 
weak  or  unsound  mind  not  so  found  by  inquisition,  so  that 
he  is  unable  of  himself  to  defend  the  suit,  the  Court  mav, 
upon  the  application  of  the  plaintiff  order  that  one  of  ihe 
solicitors  of  the  Court  be  assigned  guardian  of  such  defend- 
ant, by  whom  he  may  appear  to  and  answer  or  may  answer 
the  bill  and  defend  the  suit. 
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But  no  such  order  is  to  be  made  unless  it  appaan  to  tha 
oart^  on  the  hearing  of  such  application,  that  the  subpoena 
>  ^pear  to  and  ansiTver  the  bill  was  duly  serred,  and  thai 
jtice  of  such  application  vraa^  after  the  expiration  of  tiia 
nw  allowed  for  appearing  to  or  for  answering  the  biU,  and 
i  least  six  days  before  the  hearing  of  the  application,  served 
Mm  or  left  at  the  dwelling-house  of  the  person  with 
uom,  or  under  whose  care,  such  defendant  was  at  the 
me  <n  serving  such  subpoena,  and  (in  the  case  of  such 
rfhndant  being  an  infEuit,  not  residing  with  or  under  the 
m  of  his  &ther  or  guardian)  that  notice  of  such  applioa- 
on  was  also  served  upon  or  left  at  the  dwelling-house  of 
la  father  or  guardian  of  such  inficint,  unless  the  Court,  at 
16  time  of  hearing  such  application,  thinks  fit  to  dispense 
iih  such  Isidrmentioned  service. 

XXXIIC  IVhere  a  defendant  in  any  suit  is  out  of  the 
niadiction  of  the  Court. 

1.  The  Court,  upon  application  supported  by  such 

evidence  as  shall  satisfy  the  Court  in  what  place 
or  country  such  defendant  is  or  may  probably  be 
found,  may  order  that  the  subpoena  to  appear  to 
or  to  appear  to  and  answer  the  bill,  may  be  served 
on  sucn  defendant  in  such  place  or  country,  or 
within  such  limits  as  the  Court  thinks  fit  to 
direct. 

2.  Such  order  is  to  limit  a  time  (depending  on  the 

place  or  country  within  which  the  subpoena  is  to 
be  served)  after  service  of  the  subpoena  within 
which  such  defendant  is  to  appear  to  the  bill,  and 
also  (if  an  answer  be  required)  a  time  within 
which  such  defendant  is  to  plead,  answer,  or  demur, 
or  obtain  from  the  Court  further  time  to  make 
his  defence  to  the  bill. 

3.  At  the  time  when  such  subpoena  shall  be  served, 

the  plaintiff  is  also  to  cause  such  defendant  to  be 
served  with  a  copy  of  the  bill  and  a  copy  of  the 
order,  giving  the  plaintiff  leave  to  serve  the  sub- 
poena. 

4.  And  if  upon  the  expiration  of  the  time  for  appear^ 

ing,  it  appears  to  the  sittis&otion  of  the  Court 
that  such  defendant  was  duly  served  with  the 
subpoena,  and  with  a  copy  of  the  bill,  and  a  copy 
of  tne  order,  the  Court  may,  upon  the  application 
of  the  plaintiff,  order  an  appearance  to  be  entered 
for  sucn  defendant. 
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XXXIV.  Affidayits  filed  for  the  nnrpose  of  proTing  the 
serrioe  of  a  sabpsna  upon  any  defendant^  are  to  state  when, 
where,  and  how  such  subpoena  was  served,  and  by  whom 
such  service  was  effected. 

XXXV.  The  plainti£Fy  having  dolpr  caused  an  appw^ 
ance  to  be  entered  for  any  defendant,  is  entitled,  as  agauist 
the  same  defendant,  to  the  costs  of  and  incident  to  entexiDg 
such  appearance,  whatever  mav  be  the  event  of  the  soit ; 
and  such  costs  are  to  be  added  to  any  costs  which  the 
plaintiff  may  be  entitled  to  receive  from  such  defendant^  or 
set  off  against  any  costs  which  he  may  be  ordered  to  pay 
to  such  defendant ;  but  payment  thereof  is  not  to  be  other- 
wise enforced,  without  the  leave  of  the  Court. 

XXXVI.  A  defendant,  notwithstanding  that  an  appeir- 
ance  may  have  been  entered  for  him  by  the  plaintiff,  may 
afterwards  enter  an  appearance  for  himself,  in  the  ordinary 
way ;  but  such  appearance  by  such  defendant  is  not  to 
i^ect  any  proceedmg  duly  taken,  or  any  right  acquired  by 
the  plaintm^,  under  or  after  the  appearance  entered  by  him, 
or  prejudice  itke  plaintiff's  right  to  be  allowed  the  costs  of 
the  firat  appearance. 

XXXVII.  No  party  is  to  enter  either  a  common  or 

rial  appearance  under  the  26th  or  27th  of  the  Orders  of 
26th  of  August,  1841,  after  the  expiration  of  twelve 
days  from  the  service  of  the  copy  of  the  bill,  without  first 
obtaining  an  order  of  the  Court  for  that  purpose,  such 
order  to  be  obtained  on  notice  to  the  plaintiff^,  and  to  be 
^nted,  if  the  Court  thinks  fit,  upon  such  terms  as  are 
just ;  and  any  party  so  entering  such  common  or  special 
appearance  is  bound  by  all  the  proceedings  in  the  cause 
prior  to  such  appearance  being  entered,  unless  the  Court 
otherwise  directs. 

Scandal  and  Impertinence. 

XXXVIII.  No  order  is  to  be  made  for  referring  any 
pleading  or  other  matter  depending  before  the  Court  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in 
writing,  and  signed  by  counsel,  describing  the  particular 
passages  which  are  alleged  to  be  scandalous  or  impertinent. 

XXXIX.  Where  any  person  or  party,  having  filed  ex- 
ceptions to  any  pleading  or  other  matter  depending  before 
the  Court  for  scandal,  and  any  party  having  filed  such  ex- 
ceptions for  impertinence,  does  not  obtain  an  order  to  refer 
the  same  to  the  master  within  six  days  after  the  filing 
thereof,  sucYi  exce\vl\oi^«K«  V^  be  considered  a»  abandoned, 
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and  the  person  or  partj  by  whom  such  exceptions  were 
£led,  18  to  pay  to  the  opposite  party  such  costs  as  may  have 
been  incurred  by  such  party  in  respect  of  such  exceptions. 
XL.  Where  any  person  or  party,  having  obtained  an 
order  to  refer  exceptions  to  the  master  for  scandal,  and 
any  party  having  obtained  an  order  to  refer  such  excep- 
tions to  the  master  for  impertinence,  does  not  obtain  the 
master's  report  thereon  within  fourteen  days  after  the  date 
of  the  order,  or  within  such  further  time  as  the  master 
thinks  fit  to  allow,  the  exceptions  and  the  order  referring 
the  same  are  to  be  considered  as  abandoned,  and  the  person 
or  party  by  whom  such  exceptions  were  filed  is  to  pay  to 
the  opposite  party  such  costs  as  may  have  been  incurred 
by  sucn  party  in  respect  of  such  exceptions,  order,  and  re^ 
ference. 

XLT.  Upon  the  expiration  of  four  days  from  the  filing 
of  the  master's  report,  that  any  pleading  or  other  matter 
depending  before  the  Court,  is  scandalous  or  impertinent, 
the  officer  having  the  custody  or  change  of  such  pleading  or 
other  matter  is,  upon  production  to  him  of  an  office  copy 
of  the  master's  report,  and  a  certificate  that  no  exception 
thereto  was  filed,  or  an  affidavit  that  no  order  to  ^t  down 
any  such  exception  was  served  within  four  days  after  the 
filing  thereof,  to  expunge  from  such  pleading  or  other 
matter  such  parts  thereof  as  the  master  has  found  to  be 
scandalous  or  impertinent,  and  thereupon  the  person  or 
party  requiring  such  scandalous  or  impertinent  matter  to 
be  expunged,  is  to  pay  to  the  officer  expunging  the  same,  the 
same  fee  as  on  the  like  occasion  has  heretofore  been  paid  to 
the  master. 

XLII.  The  master  having  found  any  pleading  or  matter 
depending  before  the  Court  to  be  or  not  to  be  scandalous 
or  impertment  is  to  direct  by  whom  the  costs  of  and  conse- 
quent upon  the  reference  are  to  be  paid. 

Commission  to  take  Ansioer, 

XLIII.  All  commissions  to  take  answers  are  to  be  made 
returnable  without  delay ;  and  a  defendant  in  a  country 
cause  is  not  to  be  permitted  to  crave  the  common  dedimus. 

Entering  Demwrrer  and  Plea. 

XLIV.  A  demurrer  or  plea  need  not  be  entered  with 
the  registrar  ;  but  upon  the  filing  thereof  by  a  defendant 
either  party  is  to  be  at  liberty  to  set  the  same  down  for 
argument  immediately. 

e2 
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Dtmwrrer. 


XLV.  Where  a  demuirer  to  tiis  whole  or  p«ri  of  a  bSI 
is  allowed  upon  argament,  the  plaintiff,  unless  the  Court 
orders  to  the  contrary,  ie  to  pa^  to  the  demurring  party 
the  costs  of  the  demurrer,  and  if  the  demurrer  be  to  {he 
whole  bill  the  costs  of  the  suit  also. 

XL VI.  Where  a  demurrer  to  the  whole  bill  is  not  set 
down  for  argument  within  twelve  days  after  the  fihof 
thereof,  and  the  plaintiff  does  not  within  suoh  twelve  dajre 
serve  an  order  for  leave  to  amend  the  bill,  the  demurrer  is 
to  be  held  sufficient  to  the  same  extent  and  for  the  same 
purposes,  and  the  plaintiff  is  to  pay  to  the  demurring  part^ 
the  same  costs,  as  m  the  case  of  a  demurrer  to  the  whole 
bill  allowed  upon  argument. 

XLVII.  Where  a  demurrer  to  part  of  a  bill  is  not  set 
down  for  argument  ¥rithin  three  weeks  after  the  filing 
thereof,  and  the  plaintiff  does  not  within  such  three  weeks 
serve  an  order  for  leave  to  amend  the  bill,  the  demurrer  is 
to  be  held  sufficient  to  the  same  extent  and  for  the  same 
purposes,  and  the  plaintiff  is  to  pay  to  the  demurring  party 
the  same  fcosts,  as  in  the  case  of  a  demurrer  to  part  of  a 
bill  allowed  upon  argument. 

PUa. 

XLVIII.  Where  a  plea  to  the  whole  or  part  of  a  bill  is 
allowed  upon  argument,  the  plaintiff,  unless  he  undertakes 
to  reply  to  the  plea,  or  the  Court  orders  to  the  contrary,  is 
to  pay  to  the  party  by  whom  the  plea  is  filed  the  costs  of 
the  plea,  and  if  the  plea  be  to  the  whole  bill  the  costs  of 
the  suit  also ;  and  in  such  last-mentioned  case  the  order 
allowing  the  plea  is  to  direct  the  dismissal  of  the  bill. 

XLIX.  Wnere  a  plea  to  the  whole  or  part  of  a  bill  is 
not  set  down  for  argument  within  three  weeks  after  the 
filine;  thereof,  and  the  plaintiff  does  not  within  such  three 
weeks  serve  an  order  for  leave  to  amend  the  bill,  or  does 
not  within  such  three  weeks  by  notice  in  writing  undertake 
to  reply  to  the  plea,  the  plea  is  to  be  held  good  to  the  same 
extent,  and  for  the  same  purposes,  and  the  same  costs  are 
to  be  paid  by  the  plaintiff,  as  in  the  case  of  a  plea  to  the 
whole  or  part  of  a  bill  allowed  upon  argument ;  and  where 
the  plea  is  to  the  whole  bill  the  defenoumt  by  whom  sueh 
plea  was  filed  may  at  any  time  after  the  expiration  of  suefr 
three  weeks  obtain  as  of  course  an  order  to  dimnisB  the  bilL 

Jfe  Theplrintiff  having  uiiuiftxtakan  to  reply  to  a  plea  to 
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the  whole  bill,  is  not  without  the  special  leave  of  the  Court 
to  take  any  proceeding  against  the  defendant  by  whom  the 
itoa  yrm  fiiU  till  mH^  replication. 

'l^',"       .    JBlecUan  io proceed <U  Lawor  Eguiiy, 

■'•  LI.  A  defendant  whose  answer  is  excepted  to  or  referred 
back  on  former  exceptions,  alleging  that  the  plaintiff  is 
j^iesecnting  him  in  this  Court  and  also  at  law  for  the  same 
maMer,  may,  by  notice  in  writing  require  the  plaintiff  to 
proeure  the  master's  report  on  the  exceptions  within  four 
days  after  the  service  of  such  notice  ;  and  if  the  plaintiff 
docs  not  procure  the  master's  report  in  four  days  accord- 
ingly, or  if  the  exceptions  be  not  allowed,  such  defendant 
may  obtain  as  of  course,  on  motion  or  petition,  the  usual 
or^r  for  the  plaintiff  to  elect  in  which  court  he  will  proceed 
with  the  usual  directions ;  but  the  plaintiff  may  move  to 
discharge  such  order  on  the  merits  confessed  in  tne  answer. 

Traversing  Note, 

LII.  After  the  expiration  of  the  time  allowed  to  a  de- 
fendant to  plead,  answer,  or  demur  (not  demurring  alone) 
to  any  origmal  or  supplemental  bill  or  bill  amended  before 
answer,  if  such  defendant  has  filed  no  plea,  answer  or  de- 
murrer, the  plaintiff  may  file  a  note  at  the  record  and  writ 
clerk's  ofiice  to  the  following  effect : — "The  plaintiff  intends 
to  proceed  with  his  cause  as  if  the  defendant  had  filed  an 
answer  traversing  the  case  made  by  the  bill." 

LIII.  After  the  expiration  of  the  time  allowed  to  plead, 
answer,  or  demur,  not  demurring  alone,  to  a  bill  amended 
after  answer,  the  plaintiff  (if  a  defendant  has  not  filed 
any  plea,  answer,  or  demurrer)  may  file  a  note  at  the  record 
and  writ  clerk's  office  to  the  following  effect :— "  The  plain- 
tiff intends  to  proceed  with  his  cause  as  if  the  defendant 
had  filed  an  answer  traversing  the  allegations  introduced 
into  the  bill  by  amendment." 

LIV.  After  the  expiration  of  the  time  allowed  to  a  de- 
fendant to  put  in  his  further  answer  to  any  bill,  the  plain* 
tiff  (if  such  defendant  shall  not  have  put  in  any  further 
answer)  may  file  a  note  at  the  record  ana  writ  clerk's  office 
to  the  following  effect : — "  The  plaintiff  intends  to  proceed" 
with  his  cause  as  if  the  defendant  had  filed  a  further  answer 
traversing  the  allegations  in  the  bill  whereon  the  exceptions 
are  founded." 

LV.  Where  a  demurrer  or  plea  to  the  whole  bill  is  ove^. 
ruled,  the  plaintiff,  if  he  does  not  require  an  answer,  may 
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immediately  file  his  note  in  manner  directed  by  Orders  III. 
or  LIII.,  as  the  case  may  require,  and  with  the  same  effect; 
unless  the  Court,  upon  overmlinff  such  demurrer  oir  pies, 
gives  time  to  the  defendant  to  plead,  answer,  or  demur ; 
and  in  such  case,  if  the  defendant  files  no  plea,  answer,  or 
demurrer  within  the  time  so  allowed  by  the  Court,  the 
plaintifi^,  if  he  does  not  then  reauire  an  answer,  may  on  the 
expiration  of  such  time  file  sucn  note. 

LVI.  a  traversing  note  having  been  filed,  a  copy  thereof 
is  to  be  served  on  the  defendant  against  whom  the  same  is 
filed,  in  the  manner  directed  by  the  nineteenth  and  twenty- 
first  of  the  orders  of  the  26th  October,  1842,  for  the  service 
of  documents  not  requiring  personal  service. 

LVII,  A  traversing  note  being  filed,  and  a  copy  thereof 
duly  served,  is  to  have  the  same  effect  as  if  a  defendant  had 
filed  a  full  answer  or  further  answer  traversing  the  whole 
biU,  or  such  parts  of  the  bill,  as  the  note  relates  to,  on  the 
day  on  which  the  note  was  filed. 

LVIII.  After  the  service  of  the  copy  of  a  travernngnote 
filed  as  aforesaid,  a  defendant  is  not  at  liberty  to  plead, 
answer,  or  demur  to  a  bill,  or  to  put  in  any  further  answer 
thereto,  without  the  special  leave  of  the  Court,  and  the 
cause  is  to  stand  in  the  same  situation  as  if  such  defendant 
had  filed  a  full  answer  or  further  answer  to  the  bill  ontbfl 
day  on  which  the  note  was  filed. 

Injunction  to  stay  Proceedings  <a  Law. 

LIX.  The  plaintiff  in  a  bill  praying  an  injunction  to  stay 
proceedings  at  law  is  entitled,  as  of  course,  on  motion  or 
petition,  and  without  an  attachment,  to  the  common  in- 
junction for  want  of  appearance,  if  a  defendant  has  not 
appeared  in  person  or  by  his  own  solicitor  on  or  after  the 
expiration  of  eight  days  from  the  service  of  the  subpcena, 
ana  for  want  of  answer,  if  a  defendant  is  in  default  for  want 
of  answer  on  or  after  the  expiration  of  eight  days  from  the 
day  on  which  an  appearance  was  entered  by  or  for  him. 

LX.  The  plaintiff  in  an  injunction  cause,  having  obtained 
the  common  injunction  to  stay  proceedings  at  law,  may 
(either  before  or  after  the  answer  ofa  defendant  is  put  in,  and 
whether  such  injunction  be  or  be  not  continued  to  ihe  hear- 
ing of  the  cause;  obtain  one  order  as  of  course  to  amend 
his  bill  without  prejudice  to  the  injunction  ;  and  if  such  bill 
be  amended  pursuant  to  such  order,  such  defendant  may 
thereupon,  and  although  he  may  not  have  put  in  his  answer 
to  such  bill,  or  the  amewdmeuta  thereof,  move  the  Court, 
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on  notice  to  dissolve  the  injunction,  on  the  ground  that 
such  bill  as  amended  does  not,  even  if  the  amendments  be 
true,  entitle  the  plainti£F  thereto. 

Revivor, 

LXI.  The  plaintiflF  in  a  bill  of  revivor,  or  of  revivor  and 
supplement,  is  entitled  as  of  course,  upon  motion  or  peti- 
tion, to  the  common  order  to  revive,  if  a  defendant,  having 
appeared  in  person,  or  by  his  own  solicitor,  does  not  within 
eieht  da^s  after  such  appearance  plead  or  demur  to  the 
whole  bill,  or  to  so  much  thereof  as  prays  the  revivor. 

LXII.  If  the  plaintiff  in  a  bill  of  revivor,  or  of  revivor 
and  supplement,  has  caused  an  appearance  thereto  to  be 
entered  for  any  defendant,  against  whom  it  is  sought  to 
revive  the  suit,  and  such  defendant  does  not  within  eight 
days  after  such  appearance^  plead  or  demur  to  the  whole 
bill,  or  to  so  much  thereof  as  prays  the  revivor,  the  Court 
may,  if  it  thinks  fit,  make  the  common  order  to  revive, 
upon  motion ;  such  motion  being  made  on  notice  to  be 
served  on  such  defendant,  as  other  notices  of  motion,  if 
such  defendant  was  a  party  to  the  suit  at  the  time  of  the 
abatement  thereof;  but  if  such  defendant  was  not  a  party 
to  the  suit  at  such  time,  then  such  motion  is  to  be  made  on 
notice,  served  on  such  defendant  personally,  unless  it  ap- 
pears on  affidavit  that  the  plaintiff  is  unable,  or  ought  not 
to  be  bound,  to  serve  such  notice  personally,  by  reason  of 
such  defendant  being  out  of  the  jurisdiction,  or  being  con- 
cealed, or  for  any  other  cause ;  and  if  it  appears  to  the 
Court  that  the  plaintiff  cannot,  or  ought  not,  to  be  bound 
to  serve  such  notice  personally,  then  upon  notice  otherwise 
served  or  published,  as  the  Court  may  direct. 

LXIII.  In  cases  where  a  suit  abates  by  the  death  of  a 
sole  plaintiff,  the  Court,  upon  motion  of  any  defendant  made 
on  notice  served  on  the  legal  representative  of  the  deceased 
plaintiff,  may  order  that  such  legal  representative  do  revive 
the  suit  within  a  limited  time,  or  that  the  bill  be  dismissed. 

Amendmmts  of  BilL 

LXrV.  An  order  for  leave  to  amend  a  bill  may  be  ob- 
tained at  any  time  before  answer,  upon  motion  or  petition, 
without  notice. 

LXV.  An  order  for  leave  to  amend  a  bill  only  for  the 
purpose  of  rectifying  some  clerical  error  in  names,  dates, 
or  sums,  may  be  obtained  at  any  time  upon  motion  or  peti- 
tion, without  notice. 


ibs  plaintiff  nay  be  advised,  may  t>6  obtained  bv  tbtllblM- 
tlff  at  any  time  before  filii^  (or  nndertaking  to  ^efaf^ 
plication,  and  within  fbor  weeks  after  the  answer,  of  % 
last  of  several  answers,  b  to  be  deemed  aufficient ;  bat  no 
farther  order  of  coarse,  for  leave  to  amend  tlfe  bUl,ii>  t9be 
granted  after  an  answer  has  been  filed,  unless  i^  the  Cfue 
provided  for  by  Order  LXV. 

LXVII.  A  special  order  for  leave  to  amend  a  bill  is  nA 
to  be  granted  without  affidavit  to  the  efi^t, — ^1,  that  the 
draft  of  the  proposed  amendments  has  been  settled^  a^ 
proved,  and  ogned  by  counsel ;  and  2,  that  such  ameiA* 
ment  is  not  intended  for  the  purpose  of  delay  or  vexation^ 
bnt  because  the  same  is  considei^  to  be  material  for  the 
oase  of  the  plaintiff. 

LXVIII.  After  the  plaintiff  has  filed,  or  undertaken  t^ 
file  a  replication,  or  after  the  expiration  of  four  weeks  finm 
the  time  when  the  answer,  or  last  answer,  is  deemed  suffi- 
cient, a  special  order  for  leave  to  amend  a  bill  is  not  to  be 
granted  without  farther  affidavit,  shewing  that  the  matter 
of  the  proposed  amendment  is  material,  and  could  not| 
with  reasonable  diligence,  have  been  sooner  introduced  into 
inch  bill. 

LXIX.  Such  affidavits  as  are  mentioned  in  Orders 
LXVII.  and  LXVIII.  are  to  be  made  by  the  plaintiff  and 
his  solicitor,  or  by  the  solicitor  alone,  in  case  the  plaintiff, 
from  being  abroad,  or  otherwise,  is  unable  to  join  inerein. 

LXX.  Where  the  plaintiff  obtains  an  order  for  leave  to 
amend  his  bill,  and  does  not  amend  the  same  within  the 
time  limited  for  that  purpose,  the  order  to  amend  becomes 
void,  and  the  cause,  as  to  dismissal,  stands  in  the  same 
situation  as  if  such  order  had  not  been  made. 

Amended  Bill.  No  Anstoer  required. 

LXXI.  Where  the  plaintiff  amends  his  bill  without  re- 
quiring an  answer  to  the  amendments,  no  warrant  for  time 
to  answer  sach  amendments  is  to  be  granted  after  the  ex- 
piration of  eight  davs  from  the  service  of  the  notice  of  the 
amendment  of  the  bill. 

Defendant  likely  to  abscond  without  answering, 

LXXII.  If  there  is  just  reason  to  believe  that  any  de- 
fendant means  to  abscond  before  answerine  the  bill,  the 
Court  may,  on  the  ex  parte  application  of  the  plaintiff,  at 
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MjfJ^vp^ti.fdt^  app^i^raiiw  h«8  been Mtered  lor  aneh de- 
^gg^i^if  ,b^.tiie  jaainUfify  prder  an  aitaohment  for  want  •£ 
2|]pm<^jt<>j89i)^  jpgl^nat  him ;  and  such  atiaohsient  b  to  be 
Jlff^  n^^^imbla  at  9Wibi  time  aa  the  Court  directs. 

on  Ui*[      D^^Mant  <mach£d  for  w^^ 

^'^^^jff^.  If  any  defendant,  being  in  custody  of  the 
Jeltiit-at-anns,  or  of  a  messenger  under  an  attachment 
wa^t.qf  his  answer,  is  not  brought  to  the  bar  of  the 
u;^!  within  ten  days  after  he  was  token  into  custody,  he 
i[pe  dischai^d  out  of  custody  by  the  serjeant-at-arms, 
y'm'essenger  in  whose  custody  he  is,  without  payment  by 
n%{n^  of  tne  costs  of  his  contempt,  which  in  sucn  case  are  to 
1^'  paid  by  the  plaintiff ;  but  if  such  defendant  does  not 
^t  In  his  answer  within  eight  davs  after  such  discharge,  the 
ri|a|nU{r.may  cause  a  new  attachment  to  be  issued  against 
mm.  for  want  of  his  answer. 

"■,'^XXIV.  If  any  defendant  be  in  prison  under,  or  being 
already  in  prison,  be  detained  under  an  attachment  for  not 
answering,  and  be  not  brought  to  the  bar  of  the  Court, 
lirithin  thirty  days  from  the  time  of  his  being  actually  in 
custody  or  detained  (being  already  in  custody  under  such 
attachment),  he  is  to  be  discharged  from  the  process  for 
want  of  answer,  under  which  he  was  arrested  or  detained 
by  the  sheriff,  gaoler,  or  keeper  of  the  gaol  in  whose  cus- 
tody he  is,  without  payment  of  the  costs  of  his  contempt, 
which,  in  such  case,  are  to  be  paid  by  the  plaintiff;  but  if 
Silch  defendant  does  not  put  m  his  answer,  within  eight 
4ays  after  such  discharge,  the  plaintiff  may  cause  a  new 
aitacbment  to  be  issued  against  nim  for  want  of  his  answer. 
\  IL\^,  A  defendant,  being  brought  up  in  custody  for 
wimi  of  his  answer,  and  making  oath  in  Court  that  he 
is  unable,  by  reason  of  poverty,  to  employ  a  solicitor  to 
put  in  his  answer,  the  Court  is  thereupon  to  refer  it  to  the 
master,  to  inquire  into  the  truth  of  that  allegation,  and  to 
repokt  thereon  to  the  Court  forthwith ;  and  the  Court  may 
appoint  a  solicitor  to  conduct  such  inquiry  on  the  behalf 
of  mieh  defendant ;  and  if  the  master  reports  such  de- 
ftlUlilBt'  t6  be  unable,  by  reason  of  poverty,  to  employ  a 
solicitor  to  put  in  his  answer,  the  Court  may  assign  a  soli- 
citor and  counsel  for  such  defendant,  to  enable  hmi  to  put 
inhisaifil^^r:^ 

-of>  T'.'  p^  Ckmfeiso.    PreHmnary  Proceedings. 

^{K^Ji^^.%i''^^^^  ^-  <^  attachment  for 
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want  of  answer  iw^ainst  any  defendanj;,  or  at  any  time 
within  three  weelcs  afterwards,  the  plaintiff  may  c^am 
such  defendant  to  he  served  with  a  notice  of  motion  to  be 
^made  on  some  day,  not  less  than  three  weeks  after  the  day 
*of  such  service,  that  the  hill  may  he  taken  pro  cwrfem 
against  such  defendant;  and  thereunon,  unless  such  de- 
f^dant  has,  in  the  meantime,  put  in  his  answer  to  the  bill, 
or  ohtained  further  time  to  answer  the  same,  the  Court, 
if  it  so  thinks  fit,  may  order  the  bill  to  he  taken  pro  am- 
ftuo  against  such  defendant,  either  immediately,  or  at 
such  time,  and  upon  such  terms,  and  suhject  to  such  con- 
ditions, as,  under  the  circumstances  of  the  case,  the  Court 
thinks  proper. 

LXaYII.  In  cases,  where  any  defendant,  either  being 
or  not  heing  within  the  jurisdiction  of  the  Court,  does  not 
put  in  his  answer  in  due  time  after  appearance  entered  by 
or  for  him,  and  the  plaintiff  is  unahle,  with  due  diligence, 
to  procure  a  writ  of  attachment,  or  any  suhsequent  process 
for  want  of  answer  to  he  executed  a^^idnst  such  defendant, 
hy  reason  of  his  heing  out  of  the  jurisdiction  of  the  Court, 
or  heing  concealed,  or  for  any  other  cause,  then  such  de- 
fendant is,  for  the  purpose  of  enabling  the  plaintiff  to  ob- 
tain an  order  to  take  the  hill  pro  confessoy  to  he  deemed 
to  have  absconded  to  avoid,  or  to  have  refused  to  obey  the 
process  of  the  Court. 

LXXVIII.  In  cases  where  any  defendant  who,  under 
Order  LXXVII.  may  he  deemed  to  have  absconded  to  avoid 
or  to  have  refused  to  obey  the  process  of  the  Court,  has 
appeared  in  person,  or  by  his  own  solicitor,  the  plaintiff 
may  serve  upon  such  defendant,  or  his  solicitor,  a  notice, 
that  on  a  day  in  such  notice  named  Theing  not  less  than 
fourteen  days  after  the  service  of  sucn  notice)  the  Court 
will  be  moved  that  the  bill  may  he  taken  pro  confisio 
against  such  defendant;  and  the  plaintiff  is,  upon  the 
hearing  of  such  motion,  to  satisfy  the  Court  that  such  de- 
fendant ought,  under  the  provisions  of  Order  LXXVII.,  to 
he  deemed  to  have  absconded  to  avoid,  or  to  have  refused 
to  obey  the  process  of  the  Court ;  and  the  Court  hein^  so 
satisfied,  ana  the  answer  not  heing  filed,  may,  if  it  so  thinks 
fit,  order  the  hill  to  be  taken  pro  confesio  against  such 
defendant,  either  immediately,  or  at  such  time,  or  upon 
such  further  notice  as,  under  the  circumstances  of  the  case, 
the  Court  may  think  proper. 

LXXIX.  In  cases  where  any  defendant  who,  under 
Order  LXXVII.,  may  he  deemed  to  have  absconded  to 


ORDERS  OF  dTH  MAT,  1845.  107 

avoid,  or  to  have  refused  to  obey  the  process  of  the  Court, 
lias  had  an  appekrance  entered  for  him,  under  Orders 
':p;:iX.,  XXXI.,  or  XXXIII.,  and  has  not  afterwards 
appeared  in  person,  or  by  his  own  solicitor,  the  plaintiff 
inay  cause  to  be  inserted  in  the  London  Gazette,  a  notice 
that  on  a  day  in  such  notice  named  (being  not  less  than 
four  weeks  after  the  first  insertion  of  such  notice  in  the 
liOndon  Gazette)  the  Court  will  be  moved  that  the  bill  may 
be  taken  pro  confesso  against  such  defendant;  and  the 
plaintiff  is,  upon  the  hearing  of  such  motion,  to  satisfy  the 
Court  that  such  defendant  ought,  under  the  provisions  of 
Order  LXXVII.,  to  be  deemed  to  have  absconded  to  avoid, 
or  to  have  refused  to  obey  the  process  of  the  Court,  and 
that  such  notice  of  motion  has  been  inserted  in  the  London 
Gazette  at  least  once  in  every  week  from  the  time  of  the 
first  insertion  thereof,  up  to  the  time  for  which  the  said 
notice  is  given ;  and  the  Court,  being  so  satisfied,  and  the 
answer  not  having  been  filed,  may,  if  it  so  thinks  fit,  order 
the  bill  to  be  taken  pro  confesso  against  such  defendant, 
either  immediately,  or  at  such  time,  or  upon  such  further 
notice  as,  under  the  circumstances  of  the  case,  the  Court 
may  think  proper. 

LXXX.  Any  defendant  being  in  custody  for  want  of 
his  answer,  and  submitting  to  have  the  bill  taken  pro  con- 
fesso against  him,  may  apply  to  the  Court,  upon  motion, 
with  notice  to  be  served  on  the  plaintiff,  to  be  discharged 
out  of  custody ;  and  thereupon  tne  Court  may  order  the 
bill  to  be  taken  pro  confesso  against  such  defendant,  and 
may  order  him  to  be  discharged  out  of  custody,  upon  such 
terms  as  appear  to  be  just,  unless  it  appears  nrom  the 
nature  of  the  plaintiff's  case,  or  otherwise  to  the  satisfac- 
tion of  the  Court,  that  justice  cannot  be  done  to  the 
plaintiff  without  discovery,  or  further  discovery,  firom 
such  defendant. 

Pro  Confesso-^Hearing :  Decree. 

LXXXI.  No  cause  in  which  an  order  is  made  that  a 
bill  be  taken  pro  confesso  against  a  defendant  is  to  be 
heard  on  the  same  day  on  which  the  order  is  made ;  but 
tlie  cause  is  to  be  set  down  to  be  heard,  and  the  Court,  if 
it  so  thinks  fit,  may  appoint  a  special  day  for  the  hearing 
thereof. 

LXXXII.  A  defendant,  against  whom  an  order  to  take 
a  bill  pro  confesso  is  made,  is  at  liberty  to  appear  at  the 
hearing  of  the  cause ;  and  if  he  waives  all  objection  to  the 


oi4er,biii  not  otherwiae,  he  may  be  heirdL  to  a^ginitlBt- 

caM.  upon  the  nuiriU  m  stated  in  the  bilL  1  ni  j, 

JbXJLXIlL  Upon  tbe  hearing  of  a  oauee  in  wfaloitiiaq 

bill  has  been  ordered  to  be  taken  pro  eonfestOy  sach  dattneii 
is  to  be  made  as  to  the  Court  aeems  just ;  and  ^in-thflTete 
of.  any  defimdant  who  has  appeared  at  the  hearing  and 
waived  all  objection  to  each  <^der  to  take  the  bill  pro  ea^tiu 
/e$0f^  or  Miainst  whom  the  order  has  been  made  afteri^:.. 
pearanoe  by  himself  or  his  own  solicitor  or  uponnetiost.; 
served  cm  or  after  the  execution  of  a  vnit  of  attachmeBt' 
against  him,  the  decree  is  to  be  absolute. 

LXXXIY.  In  pronouncing  the  decree  the  Court  may, 
either  u^n  the  case  stated  in  the  bill,  or  upon  that  otm 
and  a  petition  presented  by  the  plaintiff  for  the  purpose,  si 
the  case  may  require^  order  a  receiver  of  the  real  and 
personal  estate  of  the  defendant  against  whom  the  bill  has 
been  ordered  to  be  taken  pro  canfesso  to  be  appointed  wbik 
the  usual  directions,  or  direct  a  sequestration  of  such  real 
and  personal  estate  to  be  issued,  and  may  (if  it  appears  to 
be  just)  direct  payment  to  be  made  out  of  such  real  tf 
personal  estate  of  such  sum  or  sums  of  money  as  at  the 
hearing  or  any  subsequent  stage  of  the  cause  the  plaintiflf 
'a]l)>ears  to  be  entitled  to  :  provided  that  unless  the  decree 
be  absolute,  such  payment  is  not  to  be  directed  without 
security  being  given  by  the  plaintiff  for  restitution,  if  the 
Court  afterwards  thinks  fit  to  order  restitution  to  be  made. 

LXXXV.  A  decree  founded  on  a  bill  taken  pro  con/em 
is  to  be  passed  and  entered  as  other  decrees. 

LXXXVI.  After  a  decree  founded  on  a  bill  taken  jew 
confesso  has  been  passed  and  entered,  an  office  copy  thereof 
is  (unless  the  Court  dispenses  with  service  thereof)  to  be 
served  on  the  defendant  against  whom  the  order  to  take  the 
bill  pro  confesso  was  mfule,  or  his  solicitor ;  and  if  the 
decree  be  not  absolute  under  Order  LXXXIII.,  such  de- 
fendant or  his  solicitor  is  to  be  at  the  same  time  served  with 
a  notice  to  the  effect  that  if  such  defendant  desires  permis* 
sion  to  answer  the  plaintiff's  bill  and  set  aside  the  decree, 
application  for  that  purpose  must  be  made  to  the  Court 
within  the  time  specified  in  the  notice,  or  that  such  defen* 
dant  will  be  absolutely  excluded  from  making  any  such  ap« 
plication. 

LXXXVII.  If  such  notice  as  is  mentioned  in  Order 
LXXXVI.  is  to  be  served  within  the  jurisdiction  of  the 
Court,  the  time  therein  specified  for  such  application  to  be 
made  by  the  defendant  is  to  be  thiee  weeks  after  service  of 
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Ina^Oftm;  batif  «udK  notice  b  to  b«  served  out  of  the 
jurisdiction  of  the  Court,  eueh  time  is  to  be  specially  ap- 
pointbdfbj  the  0«ort  on  the  ea  parte  application  of  the 


iiXXXVni.'  No  proceeding  is  to  be  taken  and  no  re- 
cefanr  i^pointed  nnder  the  decree  nor  any  sequestrator 
nnte"  any  sequestration  issued  in  pursuance  thereof  is  to 
tak^ipMStasion  of  or  in  any  manner  intermeddle  with  any 
pavtio£  the  real  or  personal  estate  of  a  defendant,  and  no 
other  process  is  to  issue  to  compel  performance  of  the  de-. 
cree  without  leave  of  the  Court,  which  is  to  be  obtained  on 
motion  with  notice  served  on  such  defendant  or  his  solicitor, 
unleM  the  Court  dispenses  with  such  service. 

LXXXIX.  Any  defendant  waiving  all  objection  to  the 
order  to  take  the  bill  pro  confesso,  and  submitting  to  pay 
sudh  eosts  as  the  Court  may  direct,  may,  before  enrolment 
of  ihe^  decree,  have  the  cause  reheard  upon  the  merits 
stated  in  the  bill,  the  petition  for  rehearing  being  signed  by 
counsel  as  other  petitions  for  rehearing. 

XC.  In  cases  where  a  decree  is  not  absolute  under  Or- 
der LXXXIII.  the  Court  may  order  the  same  to  be  made 
absdlate  on  the  motion  of  the  plaintiff,  made, 

1.  After  the  expiration  oi  three  weeks  from  the  ser- 

vice of  a  copy  of  the  decree  on  a  defendant,  where 
the  decree  has  been  served  within  the  jurisdic- 
tion. 

2.  After  the  expiration  of  the  time  limited  by  the 

notice  provided  for  by  Order  LXXXVI.,  where 
the  decree  has  been  served  without  the  jurisdic- 
tion. 

3.  After  the  expiration  of  three  years  from  the  date  of 

the  decree,  where  a  defendant  has  not  been  served 

with  a  copy  thereof. 
And  such  order  may  be  made  either  on  the  first  hearing  of 
such  motion,  or  on  the  expiration  of  any  further  time  which 
the  Court  may  on  the  hearing  of  such  motion  allow  to  the 
defendant  for  presenting  a  petition  for  leave  to  answer  the 

XCI.  Where  the  decree  is  not  absolute  under  Order 
LXXXIII.  and  has  not  been  made  absolute  under  Order 
XC,  and  a  defendant  has.  a  case  upon  merits  not  appearing 
in  the  bill,  he  may  apply  to  the  Court  by  petition  stating 
such  case,  and  submitting  to  such  terms  with  respect  to 
costs  and  otherwise  as  the  Court  may  think  reasonable,  for 
leave  to  answer  the  bill ;  and  the  Court,  being  satisfied  that 
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snch  case  is  proper  to  be  snbmitted  to  the  judgment  of  Hie 
Court,  may,  if  it  thinks  fit,  and  upon  such  terms  as  awBi    | 
just,  vacate  the  enrolment  (if  any)  of  the  decree,  and  ponut 
Buch  defendant  to  answer  the  bill ;  and  if  permisnon  be 
given  to  such  defendant  to  answer  the  bill,  leave  may  be 
given  to  file  a  separate  replication  to  such  answer,  and  ume 
may  be  joined,  and  witnesses  examined,  and  such  proeeed- 
ings  had  as  if  the  decree  had  not  been  made,  and  no  pro- 
ceedings against  such  defendant  had  been  had  in  the  came. 
XCII.  The  rights  and  liabilities  of  any  plaintiff  or  defian- 
dant  under  a  decree  made  upon  a  bill  taken  pro  c<mfii» 
extend  to  the  representatives  of  any  deceased  pldntiff  or 
defendant,  and  to  any  persons  or  person  claiming  undoraay 
person  who  was  plaintiff  or  defendant  at  the  time  when  the 
decree  was  pronounced ;  and  with  reference  to  the  altered 
state  of  parties  and  any  new  interests  acquired,  the  Conit 
may,  upon  motion  or  petition  served  in  such  manner  and 
supported  by  such  evidence  as  under  the  circumstances  of 
the  case  the  Court  deems  sufficient,  permit  any  party  or 
the  representative  of  any  party,  to  file  such  bill  or  bilu^  or 
adopt  such  proceedings  as  the  nature  and  circumstances  of 
the  case  require,  for  the  purpose  of  having  the  decree  (if 
absolute)  duly  executed,  or  for  the  purpose  of  having  the 
matter  of  the  decree  (if  not  absolute  J  duly  considered,  and 
the  rights  of  the  parties  duly  ascertained  and  determined. 

Joining  Issue. 

XCIII.  No  subpoena  to  rejoin  is  hereafter  to  be  issued ; 
and  only  one  replication  is  to  be  filed  in  each  cause,  unless 
the  Court  otherwise  orders  ;  and  the  replication  is  to  be  in 
the  form  set  forth  at  the  foot  of  this  Order,  or  as  near 
thereto  as  circumstances  admit  and  require  ;  and  upon  the 
filing  of  such  replication  the  cause  is  to  be  deemed  to  be 
completely  at  issue ;  and  each  defendant  may,  without  any 
rule  or  order,  proceed  to  examine  his  witnesses,  and  the 
plaintiff  may  in  like  manner  proceed  to  examine  his  wit- 
nesses so  soon  as  notice  of  the  replication  being  filed  has  been 
duly  served  on  all  the  defendants  who  have  filed  an  answer 
or  plea,  or  against  whom  a  traversing  note  has  been  filed.— 
{See  Form  of  Replication,  p.  61,  Appendix), 

Commission  to  examine  Witnesses. 

XCIV.  Commissions  to  examine  witnesses  within  the 
jurisdiction  of  the  Court  are  to  be  directed  to  two  commis^ 
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itobera  only,  and,  unless  the  Court  otherwise  orders,  are  to 
h6 made  retomahle  without  delay;  and  thecomroiesioners ore 
fe  be  either  barristers  or  solicitors  not  concerned  in  the  cause, 
tfid  each  one  of  such  two  commissioners  is  to  have  all  such 
power  and  authority  to  examine  witnesses  as  have  hereto- 
spre  been  vested  in  the  acting  commissioners  named  in  the 
ikimmianons  to  examine  witnesses  which  have  heretofore 
been  issued  ;  but  the  commissioner  first  named  in  the  com- 
miflsions  to  he  hereafter  issued  is  alone  to  act  in  the  execu- 
tion of  any  commission,  unless  he  is,  by  illness  or  otlier 
sufficient  cause,  incapacitated  from  acting  therein,  in  which 
case  the  commissioner  secondly  named  is  alone  to  act  in  the 
execution  of  such  commission. 

XCY.  Immediately  after  the  replication  is  filed,  the 
plaintiff  if  he  thinks  fit  may  give  notice  to  all  other  parties 
entitled  to  examine  witnesses  in  the  cause  of  his  intention 
to  sue  out  a  commission  for  that  purpose ;  and  the  plaintiff, 
if  he  gives  such  notice  within  two  days  after  the  filing  of 
the  replication,  or  before  any  defendant  has  given  notice  of 
his  intention  to  sue  out  a  commission,  is  to  have  the  car- 
riage of  the  commission. 

XCVI.  After  the  expiration  of  two  days  from  the  filing 
of  the  replication,  if  the  plaintiff'  has  not  previously  given 
notice  to  all  other  parties  entitled  to  examine  witnesses  in 
the  cause  of  his  intention  to  sue  out  a  commission  for  that 
purpose,  any  defendant  may  give  notice  to  all  the  other 
parties  entitled  to  examine  witnesses  in  the  same  cause  of 
such  defendant's  intention  to  sue  out  a  commission  for 
that  purpose ;  and  any  defendant  so  giving  such  notice  is  to 
have  the  carriage  of  the  commission,  unless  such  notice  be 
ffiven  by  more  than  one  defendant,  in  which  case  the  de- 
fendant who  first  gave  such  notice  is  to  have  the  carriage 
of  the  commission. 

XCVII.  Where  the  parties  entitled  to  examine  wit- 
nesses in  the  cause  agree  to  the  nomination  of  persons  to  be 
commissioners  and  to  the  order  in  which  such  commis- 
sioners are  to  be  named,  the  record  and  writ  clerk,  upon 
being  applied  to  for  the  purpose,  is  to  cause  a  commission 
directed  to  such  persons  to  oe  sealed  and  delivered  to  the 
person  entitled  to  have  the  carriage  thereof. 

XCVIII.  If  all  the  parties  entitled  to  examine  wit- 
nesses in  the  cause  have  not, within  four  days  after  the  filing 
of  the  replication,  agreed  to  the  nomination  of  persons  to 
be  commissioners,  any  party  entitled  to  examine  witnesses 
in  the  cause  may  apply  to  the  master  to  whom  any  former 
Inference  in  the  cause  has  been  made,  or  to  the  master  in 


rotation  i^  case  no  former  reference  has  been  int4f|i{R  I 
trarrant  returnable  in  two  dava  requiring  the4>ther,jp^tn| 
to  attend  for  the  purpose  of  having  c<tfnmi«aon<yajy»jiitA 
iM  rach  master  is  to  grant  such  warrant ;  and  the  n^ 
being  duly  served,  all  parties^  on  the  return  thent^  pre  to 
propose  commissioners ;  and  if  among  the  pa»Qns  so  fi^ 
posed  there  are  two  or  more  to  whom  no  just  objectionii 
made,  the  master  is  to  select  or  nominate  and  certify  tp  ^ 
commissioners  such  two  of  the  proposed  persons  as  appflK 
to  him  most  proper  to  perform  the  duty ;  but  if  it  a^ipMn 
that  no  one  or  only  one  of  such  proposed  persona  u.fm 
from  just  objection^  the  master,  as  the  case  may  be,  ii  te 
nominate  and  certify  two  proper  persona^  or  to  noDuaato 
one  proper  petson  and  certify  him  and  the  person  free  from 
objection,  to  be  the  commissioners. 

XCIX.  If  any  question  arises  as  to  the  commissioner 
who  is  to  be  first  named,  or  as  to  the  party  who  is  to  haire 
the  carriage  of  the  commission,  the  master  is  to  deteznuM 
such  question,  and  to  name  the  party  who  is  to  have  the 
carriage  of  the  commission. 

C,  If  any  party  entitled  to  examine  witnesses  in  a  canse 
shall  desire  to  have  any  additional  commission  or  commia- 
sions,  application  is  to  be  made  to  the  master  for  leave  to 
sue  out  such  additional  commission  or  commissions ;  and 
upon  the  master's  certificate  that  such  additional  commia- 
sion  or  commissions  is  or  are  proper  to  be  issued  the  same 
may  be  sued  out  in  the  same  manner  as  a  first  or  only  com- 
mission ;  and  in  case  the  parties  do  not  agree,  any  question 
respecting  the  commissioners  to  be  named  or  the  order  in 
which  they  are  to  be  named  in  the  commission,  or  any 
question  respecting  the  carriage  of  any  such  additional 
commission,  is  to  be  settled  by  the  master  as  in  the  case  of 
a  first  or  only  commission, 

CI.  The  master  is  to  deliver  his  certificate  of  the  nomi- 
nation of  the  commissioners  to  the  solicitor  of  the  partv 
who  is  to  have  the  carriage  of  the  commission ;  and  sucfi 
solicitor  is  on  the  same  day  or  at  the  latest  on  the  day 
next  following  the  date  of  the  master's  certificate  to  file 
the  same,  and  is  within  two  days  from  the  date  thereof  to 
take  an  office  copy  thereof  to  the  record  and  writ  clerk, 
who  is  on  the  same  day  or  at  the  latest  on  the  day  next 
follo^vlng  his  receipt  of  such  ofiice  cojpy  to  seal  a  commis- 
sion directed  to  the  persons  named  in  tne  certificate^  and  to 
deliver  such  commission  to  the  solicitor  from  whom  he  re- 
ceived the  certificate ;  and  such  solicitor  having  received 
the  commission  is,  NvVlViVxi  on^  ^«^k  ofter  the  teste  thereof, 
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fo^Oilitittr  the  saine  to  thd  comxnis8!onettKyei^iniS[M\ifa^^ 

£&^  be  at  the  time  able  to  act  in  the  executiQU  of  .&^ 
ttittiTsnoki,  bat  !f  not  then  to  the  commissioner  i^q^pj^^ 

' '  ^  6n.  If  a&T  solicitor  having  the  carriafi[e  of  a  commission 
d!6M  )H>ty  'wiinin  six  days  after  the  date  of  the  master's  cerr 
ilfifcMfcey  obtain  the  commission,  and  duly  deliver  the  same  to 
fro  ^Commissioner  bv  whom  the  same  is  to  be  executed^  any 
iMiir  party  entitled  to  examine  witnesses  may  apply  to  the 
s^iiistei'  for  leave  to  take  out  a  new  commission  directed  to 
fSlift^same  commissioners,  and  to  have  the  carriage  of  sucK 
6diAmLaBion ;  and  the  costs  of  such  application  are  to  be 
pU4  by  the  party  in  default,  whether  the  application  suc« 
eeedi  or  not. 

Form  of  Commissim. 

cm.  The  form  of  a  commission  to  be  hereafter  issued 
for  the  examination  of  witnesses  is  to  be  as  follows,  with 
such  (if  any)  variations  as  the  circumstances  of  the  case 
require.    ^iSee  Form,  p.  49,  Appendix), 

CIV.  Tne  oath  to  be  taken  by  a  commissioner  is  to  be 
set  forth  in  a  schedule  annexed  to  the  commission,  and  is 
to  be  in  the  form  following.  (See  Form,  p.  62,  Appendix Jm 
And  the  said  oath  is  to  be  taken  by  the  commissioner 
who  is  to  act  in  the  execution  of  the  commission  previously 
to  his  acting  therein  before  any  master  in  ordinary,  or 
before  any  master  exti'aordinary  of  the  Court  who  is  not 
employed  or  concerned  in  the  cause,  and  such  master  extra- 
oToinary  is  hereby  authorized  and  required  to  administer 
sjich  oath. 

'CV.  The  oath  to  be  taken  by  the  clerk  or  clerks  em- 
ployed in  taking,  writing,  transcribing,  or  ingrossing  the 
deposition  or  depositions  of  witnesses  to  be  examined  by 
virtue  of  a  commission  is  to  be  set  forth  in  a  schedule  an- 
nexed to  the  commission,  and  is  to  be  in  the  form  follow- 
ing. (See  Formy  p.  62,  Appendix),  And  the  said  oath 
is  to  be  taken  before  the  acting  commissioner  by  the 
clerk  or  clerks  employed  as  aforesaid  before  he  or  they 
be  permitted  to  act  as  such  clerk  or  clerks,  or  to  l>e 
present  at  the  examination  of  witnesses  under  the  com- 
mission ;  and  the  commissioner  is  hereby  authorized  and 
required  to  administer  the  said  oath  to  such  clerk  or  clerks 
accordingiv. 

CVI.  The  commissioner  having  taken  such  oath  is,  at., 
the  instance  of  any  party  entitled  to  examine  witnesses  to 
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sign  and  deliver  to  such  party  a  notice  in  writing  specifying 
the  time  and  place  when  and  where  he  will  proceed  to 
examine  witnesses,  and  such  notice  is  to  he  duly  served  by 
the  party  who  obtains  it  upon  the  solicitors  of  all  the  other 
parties  entitled  to  examine  witnesses  under  the  commis- 
sion, and  in  case  any  such  party  has  no  solicitor  upon  such 
party,  at  least  ten  clear  days  before  the  day  therein  named 
ioi*jproceeding  to  examine  witnesses. 

(JVII.  All  depositions  of  witnesses  are  to  be  taken  and 
expressed  in  the  first  person  of  the  deponent. 

UVIII.  If  the  examination  of  witnesses  cannot  be  com- 
pleted in  one  day,  and  the  circumstances  of  the  case  pennit, 
the  commissioner  is  to  proceed  de  die  in  diem^  darmg  six 
hours  of  each  day  between  the  hours  of  eight  in  the 
morning  and  six  in  the  afternoon,  until  the  witnesses  for 
all  parties  are  fully  examined  ;  nevertheless  the  commis- 
sioner may,  if  in  ms  opinion  the  circumstances  of  the  case 
require  an  adjournment,  adjourn  the  proceedings  firom  time 
to  time,  and  from  place  to  place,  in  such  manner  aa  he 
thinks  proper  ;  but  ne  is  in  all  cases  to  enter  on  the  dqnh 
sitions  any  adjournment,  and  where  such  adjournment  is 
from  place  to  place,  or  otherwise  than  de  die  in  diem  the 
cause  or  reason  of  such  adjournment,  and  he  is  also  to 
enter  on  the  depositions  the  hours  of  the  day  on  which  he 
commences  and  concludes  the  examination  of  witnesses  on 
each  day,  and  the  true  cause  of  his  not  proceeding  for  the 
full  time  of  six  hours  on  each  day,  if  such  should  be  the 
case. 

CIX.  When  the  examination  of  witnesses  is  completed, 
the  commissioner  is  to  seal  up  the  depositions,  and  is  to 
transmit  the  same,  sealed  up  with  the  commission,  to  the 
record  and  writ  clerk's  office. 

ex.  The  commissioner  is,  for  the  performance  of  his 
duty  as  such  commissioner,  entitled  to  receive  the  following 
sums  of  money,  viz. — 

For  every  day  in  which  .he  is  neces-     £  s,  d, 
sarily,  and  witnout  any  default  of  his 
own,  detained  in  the  execution  of  the 
commission,  for  his  expenses,  the  sum  of    2    2    0 

For  every  day  in  which  he  is  band 
fide  employed  in  the  examination  of 
witnesses,  the  further  sum  of       -        -    3    3    0 

For  every  mile  that  he  travels  di- 
rectly from  his  place  of  residence  to  the 
place  where  he  opens  the  commission. 
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' ' Ip^d'ftom  place  t,o place  whete  the  com- 
^  tfiifeSfidtl  is  adjoUhiecl^and  from  the  place 
.  whet^he  last  acts  in  the  exectition  of 
'^'the  commission  to  his  place  of  residence, 
'  the  sum  of         -        -        -        -        -016 

Publication. 

CXI.  I*iiblfcation  is  to  pass  without  rule  or  order  on 
B  expiration  of  two  montns  after  the  filing  of  the  repli- 
bfdtiy  unless  such  time  expires  in  the  long  vacation,  or  is 
liti^d  by  order. 

C3&I.  If  the  two  months  after  the  filing  of  the  repli- 
Hon  expire  in  the  long  vacation,  publication  is  to  pass  on 
e  second  day  of  the  ensuing  Michaelmas  term,  unless  the 
tte  is  enlarged  by  order. 

CXIII.  If  the  time  is  enlarged  by  order,  publication  is 
pass  without  rule  or  order,  on  the  expiration  of  the  en- 
rged  time,  unless  the  enlarged  time  expires  in  the  long 
cation,  in  which  case  publication  is  to  pass  without  rule 
order,  on  the  second  dav  of  the  ensuing  Michaelmas 
rm,  unless  the  time  is  further  enlarged  by  order. 

Dismissal. 

CXIV.  Any  defendant   may,  upon  notice,  move  the 
>urt  that  the  bill  may  be  dismissed,  with  costs,  for  want 
prosecution,  and  the  Court  may  order  accordingly. 

1.  If  the  plaintiff,  having  obtained  no  order  to  en- 

large the  time,  does  not  obtain  and  serve  an  order 
for  leave  to  amend  the  bill,  or  does  not  file  the 
replication,  or  set  down  the  cause  to  be  heard  on 
bill  and  answer,  within  four  weeks  after  the 
answer,  or  the  last  of  the  answers,  is  found  or 
deemed  to  be  sufficient,  or  after  the  filing  of  a 
traversinj^  note ;  or 

2.  If  the  plaintiff,  having  undertaken  to  reply  to  a 

plea  to  the  whole  bill,  does  not  file  his  replication 
within  four  weeks  after  the  date  of  his  under- 
taking; or 
8.  If  the  plaintiff,  having  obtained  no  order  to  enlarge 
the  time,  does  not  amend  the  bill  within  fourteen 
days  after  the  date  of  the  order  for  leave  to 
amend;  or 


' '  thB  time,  does  not  set  dorati  th«i-cnte  tetelndHp 

and  obtain  and  serve  a  sabpoena  to  hear  judg- 
ment withia  iear  weelbi  after  publication  his 


_  CXV.  where  the  plaintiff  has,  after  answer,  amendeji^ 
Us  bill  without  requiring  an  answer  to  tbe  ainenclmentv 
any  dafimdant  may  upon  notice  move  to  dismiss  tLe  bill^' 
"^ith  ooita,  for  want  of  prosecution,  if  the  plain  tiff,  h&v^^ 
obtained  no  order  to  enlarge  the  tim^  does  not  file  the  tcK 
plication,  or  set  down  the  cause  to  be  heard  on  Ivill  md  aih! 
Bwer,  within  the  times  following  ;  viz. 

1.  Within  fourteen  days  after  serrice  of  notice  ot 

the  amendment  of  the  bill,  in.  cases  where  th«^ 
defendant  does  not  denre  to  answer  the  amad- 
ments. 

2.  Within  fourteen  days  after  the  master's  refusal  to 

allow  further  time,  in  cases  where  the  M&iduA, 
desiring  to  answer,  has  not  put  in  his  answv 
within  eieht  days  after  the  service  of  notice  cf 
the  amendment  of  the  bill,  and  the  master  h» 
refused  to  allow  further  time. 

3.  Within  fourteen  days  after  the  filing  of  the  an- 

swer in  cases  where  the  defendant  lu»  put  in  an 
answer  to  the  amendment,  unless  the  plaintiff  has 
within   such  fourteen  days  obtainea   from  the 
Court  a  special  order  for  leave  to  re-amend  the 
bUl. 
CXVI.  If,  after  publication  passed,  the  plaintiff  neg- 
lects to  set  down  the  cause  to  be  neard,  any  defendant,  after 
the  expiration  of  four  weeks,  may  set  the  same  down  at  his 
own  request,  instead  of  proceeding  to  dismiss  the  bill  for 
want  of^  prosecution,  and  may  obtain  a  subpoena  to  hear 
judgment,  and  serve  the  same  on  the  plaintiff. 

CXVII.  If  the  plaintiff,  aft«r  the  cause  is  set  down  to  be 
heard,  causes  the  bill  to  be  dismissed  on  his  own  application, 
or  if  the  cause  is  called  on  to  be  heard  in  Court,  and  the 
plaintiff  makes  default  and  by  reason  thereof  the  bill  isdil- 
missed,  then  and  in  such  case  such  dismissal  is,  unless  the 
Court  otherwise  orders,  to  be  equivalent  to  a  dismisaal  oa 
the  merits,  and  may  be  pleadea  in  har  to  another  ndtlov 
the  same  xnatter. 

CXVnt.  A  defendant  is  not  to  be  at  liberty  to  mofto  ts 
dismiss  «^  bill  for  want  of  prosecution  until  after  the  exph*- 


OBDBRS  OSLieVfiftATy  1845. 

^^Ite  iiime'^ibhiiiF)«Hii»h'  «^ 
b<i>dBieBdsQchibida&    '    '  "■  '^" 

[X..  la  all  cabes  wlii^re  any  person  or  |mrty  baring 
fj  from  thjB  Courts  or  from  a  matiterj  any  order  ujjon* 
10^,  do^s  not  perform  or  comply  with  iucJi  <K)nditioi]^ 
Q  bi  conaidered  to  bave  waived  or  abandoned  sncb 
aofar  as  tlie  aame  ia  beuefldal  to  himself)  aad  aay  otbt^r' 
<^r  person  interested  in  tbe  matter  amy,  on  breach  or 
arfbrmance  of  the  coaditioo,  take  either  such  prov- 
es as  tbe  oriler  may  in  sucb  oasa  wanajit,  or  fuch 
^inga  as  might  liave  been  taken j  if  no  sMch  order  had 
[^ade,  unlesB  tbe  Court  orders  to  the  contrary. 

Ki  Where  costs  are  to  be  taxed,  as  b^t^Ji^n  partjr 
irty,  the  taxing-master  may  allow  to  the  pliHy  enti- 
>  reeeive  such  costs  all  such  just  and  reas6xiable  ex- 
I  as  appear  to  have  been  properly  incurred  in 

The  service  and  execution  of  writs,  and  the  ser- 
vice of  orders,  notices,  petitions,  and  warrants. 
Advising  with  counsel  on  tne  pleadings,  evidence, 

and  other  proceedings  in  the  cause. 
Procuring  counsel  to  settle  and  sign  pleadings, 
and  such  petitions  as 
proper  to  oe  settled  1 
i  Procuring  consultations  k 
Procuring  the  attendance  of  counsel  in  fh^  in1^t 
!'       ter's  offices  upon  questions  relating  t6]***^*-^-^ 
I'         in|s  or  title, 
•  Ptooui^g  evidence  by  depo&Stion  or  nffid^ ... 

the* attendance  of  witnesses,  *    'Vii\ 

(w  .'    v.         ■■        and     •■  ■  ■•   ••'  \^v:*   . 

B')iiStfp]^iying  cotoselwith  copies  of  or  e3±ract^™m* 
[»M».  .'••neb^ttsaiy  documents.  ',.'    ' 

jiiiiallld^ifag  fifoSh  costs,  the  ta3ting-ma»let^!i-**' 
to^sttch  party  ainy  eosts  wliich  do  not  ^p6air 
i!«jefl8ai?y^>orproJ)fer  fo»  the  att  *  '      -    *  ^>i 
}m^\S»  i%l!«4  ^^  witicli  "^i 
1  through  over  caution,  negligence. 

^9X <A0<.tessW ^lAebdrt^-  X" 


settle  and  sign  pleadings, 
3  as  may  appear  to  have  been 
3d  by  counsel,       . 
as  01  counsel,        '  :^    , 
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ceedings  as  have  heretofore  been  allowed  in  the  taxation  of 
costs  between  party  and  party  in  conntrj  canaes,  are  km-  \S 
after  to  be  allowed  in  the  taxation  of  costs  between pnty  lib 
and  party  in  town  causes.  In 

CxXli.  If,  upon  the  hearing  of  any  cause,  petition,  or 
motion,  the  Court  is  of  opinion  that  any  pleading,  petitun,  1  tc 
or  affidavit,  which  has  not  been  referred  for  impertinenee,  Id 
or  any  part  of  any  such  pleading,  petition,  or  affidavit,  is 
improper,  or  of  unnecessary  length,  the  Court  may  either 
dedare  such  pleading,  petition,  or  affidavit,  or  any  part 
thereof,  to  be  improper  or  of  unnecessary  length,  or  mxj 
direct  the  taxing-master  to  look  into  such  pleading,  peti- 
tion, or  affidavit,  and  distinguish  what  parts  or  part  thereof 
are  or  is  improper,  or  of  unnecessary  lengtl^  and  may 
direct  the  taxing-master  to  ascertain  the  costs  occasioned 
to  any  party  by  such  parts  or  part  thereof  as  in  the  one 
case  may  have  been  declared  to  be,  and  in  the  other  case 
may  have  been  distinguished  as  being,  improper,  or  of  un- 
necessary length,  and  may  make  such  order  as  is  jost  for 
the  payment,  set  off,  or  other  allowance  of  such  costs. 

CAAIII.  Upon  interlocutory  applications,  where  the 
Court  deems  it  proper  to  award  costs  to  either  party,  the 
Court  may,  by  the  order,  direct  payment  of  a  sum  in  gross, 
in  lieu  of  taxed  costs,  and  direct  by  and  to  whom  such  sum 
in  gross  is  to  be  paid. 

CXXIV.  In  cases  where  a  bill  or  petition  is  dismiased 
with  costs,  or  a  motion  is  refused  with  costs,  or  any  costs 
are  by  any  general  or  special  order  ordered  or  decreed  to  be 
paid,  the  taxing-master  may  tax  such  costs  without  any 
order  referring  the  same  for  taxation,  unless  the  Conrt, 
upon  the  application  of  the  party  alleging  himself  to  be 
aggrieved,  prohibits  the  taxation  of  such  costs ;  and  the 
costs  to  be  certified  by  the  taxing-master  are  to  be  recovered 
by  subpoena. 

CXXV.  The  costs  of  a  bill  of  discovery,  filed  by  any 
defendant  to  a  bill  for  relief,  are  to  be  costo  in  the  original 
cause,  unless  the  Court  otherwise  orders. 

Ajfidavits. 

CXXVI.  All  affidavits  are  to  be  taken  and  expressed  in 
the  first  person  of  the  deponent. 

CXX Vll.  All  copies  of  affidavits  are  to  be  ready  for 
delivery  within  forty-eight  hours  after  the  same  are  be- 
spoke. ' 
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.XVIII.  Any  solicitor,  party,  or  person  filing  an 
vit  not  taken  and  expressed  in  the  first  person  of 
monent,  is  not  to  be  allowed  the  costs  of  preparing 
Rng  such  affidavit  in  any  taxation  of  costs, 
ere  follow  Forms  of  Subpoenas  to  appear  and  answer, 
ir  judgment,  for  costs,  to  testify  vivd  voce  and  duces 
,  as  given  in  the  Appendix  of  Forms.] 

Lyndhubst,  C. 
Lanodale,  M.  R. 
Lancelot  Shadwell,  V,  C.  E. 
James  WiGBAai,  V.  C. 


ORDER  OP  COUHTX 

SIH  January,  1946. 


Thb  "Right  Honourable  John  BvfGunoff,  Jjomt  linH- 
HVBST,  Cord  High  Chancellor  of  Great  Britain,  bj-  tfM 
with  the  advice  and  assistance  of  the  lUffht  How^mII 
Hknbt,  Lord  Langdale,  Master  of  Uie  Bdfa^  Hb 
Riffht  Honourable  Sir  Lancelot  Shadwxll,  Tici^Cta^ 
ceuorof  England,  The  Rkht  Honourable  theyioe^ChMh 
cellor,  Sir  Jambs  Lewis  Rnight  Bruce,  and  The  Big^ 
Honourable  the  Vice-Chancellor,  Sir  James  Wwujl 
doth  hereby,  in  pursuance  of  an  Act  of  Paiiiament  pnnl 
in  the  Fourth  Year  of  the  Reign  of  Her  nresent  Majeslf, 
intituled  *<  An  Act  for  facilitating  the  aaministration  A 
Justice  in  the  Court  of  Chancery,"  and  of  an  Act  pesmd 
in  the  Fifth  Year  of  the  Reign  of  Her  present  Majesty, 
intituled  **  An  Act  to  amend  an  Act  of  the  Fourth  Yesr 
of  the  Rei^  of  Her  present  Majesty,  intituled  *  An  Aet 
for  fEudlitatmg  the  administration  of  Justice  in  the  Covit 
of  Chancery,'  "  and  in  pursuance  and  execution  of  all  other 
powers  enabling  him  in  that  behalf.  Order  and  Direct : — 
That  in  every  case  in  which  a  party  shall  have  besR 
brought  up  to  this  Court  by  virtue  of  any  Writ  of  Habeas 
duly  issued  from  the  Office  of  the  Clerks  of  Records  and 
Writs  of  the  Hio^h  Court  of  Chancery,  and  by  reason 
of  the  pressure  of  other  business,  or  from  any  other  caus^ 
the  hearing  of  the  cause  or  matter  in  which  such  party  is 
concerned  shall  have  been  postponed  to  a  future  day,  a 
new  Writ  of  Habeas  may  be  issued  for  such  future  day,  if 
the  Court  shall  so  direct,  without  payment  of  any  fee. 

Lyndhurst,  C. 

Lanodale,  M.  R. 

Lancelot  SHADWELL,y.  C.E. 

J.  L.  Knight  Bruce,  V.  C. 

Jahes  Wioram,  V,  C. 


ORD£)Ib  OP  GOUBiT) 


Whbrbab  by  an  act  of  Parliament  made  and  passed  in  tbe 
•eauon  of  Parliament  held  in  the  eighth  and  mnth  years  of 
|be  reign  of  her  present  Majesty,  mtituled  '^  An  Act  to 
itor  and  amend  an  Act  passed  in  the  third  and  fourtJi 
Year  of  the  Reign  of  her  present  Majesty  Q,neen  Yietoriay 
intitnled  '  An  Act  to  enable  the  Owners  of  settled  Estates 
to  defray  the  Expenses  of  draining  the  same  by  way  of 
Mortgage,' "  it  was,  amon^t  other  things,  enacted,  tnat, 
fiur  simplifying  the  proceedmgs  under  the  said  act,  and  ren- 
dorinffthe  same  inexi>ensive,  it  should  be  lawful  for  the 
Lord  High  Chancellor,  with  the  assistance  of  the  Master  of 
the  Bolls^  from  time  to  time  to  make  such  orders  and  proyi- 
rions  as  he  might  think  proper  for  the  facilitating  the  mode 
of  application  to  the  court,  and  of  the  proceedings  before  the 
Miaster,  or  otherwise  :  And  whereas  the  Right  Honourable 
John  Sinolbtok,  Lobd  Ltndhurst,  Lord  High  Chancellor 
of  Great  Britain,  has,  with  the  assistance  of  the  Right 
Honourable  Henkt  Lord  Langdalk,  Master  of  the  Rolls, 
and  for  the  purposes  in  the  said  act  mentioned,  thought 
proper  to  make  the  following  orders  and  provisions.  Now, 
therefore,  it  is  ordered  by  his  Lordship  the  Lord  High 
Chancellor,  with  tiie  assistance  of  his  Lordship  the  Master 
of  the  Rolls,  that  all  applications  made  to  this  court  pur- 
nant  to  the  said  act,  ana  all  proceedings  to  be  had  there- 
imder,  shall  be  made  and  conducted  in  tne  nuumer  directed 
hf  the  seyeral  orders  and  provisions  hereinafter  set  forth^ 
via. — 

I.  Any  person  entitled  to  land  within  the  meaning  of 
the  said  act  may  present  to  the  Lord  Chancellor,  or  to  the 
Master  of  the  Rolls,  a  petition  in  the  form  hereinafter 
set  forth,  with  such  variations  as  the  itature  and  circum- 
stances of  the  case  may  require. 
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Farm  <f  PetUUm. 

In  the  Matter  of 

and 
In  the  Matter  of  the  Act  8  &  9  Vict.  c.  66,  &o. 

To  the    Right  Hononrahle  the   Lord  Chancellor  \Wy 
**  the  Right  Honourable  the  Master  of  the  Rolls"]. 
The  humble  petition  of  A.  B. 

Shewethy 

That  the  lands  hereinafter  mentioned  viz.  \j8^e,l  are  now 
vested  in  your  petitioner  as  tenant  for  life  [or  oinertnH  h 
mme  other  character  described  in  the  act29  and  that  your 
petitioner  clums  to  be  entitled  to  make  permanent  iin- 
proYements  in  the  said  lands,  by  such  meana  as  are  in  the 
said  act  mentioned,  and  to  cause  the  expense  of  making  the 
same  to  be  made  a  charge  on  the  inheritance  of  the  fldi 
lands,  under  the  provisions  of  the  said  act. 

That  the  said  lands  are  in  the  actual  occupation  of  C.  D., 
who  hath  consented,  in  writing,  to  this  applioEKtion. 

Your  petitioner  therefore  prays,  that  your  petitioner 
may  be  at  liberty  to  make  permanent  improvemente 
in  the  said  lands,  by  the  means  in  the  said  act  men- 
tioned, or  some  of  such  means,  and  to  cause  the  ex- 
pense of  making  such  improvements  to  be  made  a 
chaige  on  the  inheritance  of  the  said  lands,  under 
the  provisions  of  the  said  act,  or  that  your  Lordship 
will  make  such  other  order  in  the  premises  as 
to  your  Lordship  shall  seem  meet. 

And  your  petitioner,  &c.  (Signed)  A.  B. 

I  hereby  consent  to  this  petition. 

(Signed)     C.  D.,  occupying  tenant  of  the 
lands  sought  to  be  improved. 

II.  The  petitioner,  in  any  such  petition  presented  to 
the  Lord  Chancellor,  is  to  mark  the  same  at  or  near  the 
top  or  upper  part  thereof  with  the  name  of  one  of  the 
Vice-Chancellors. 

III.  The  Master  of  the  RoUs,  in  the  case  of  any  sodi 
petition  presented  to  him,  and  the  Vice-chancellor  with 
whose  name  any  such  petition  presented  to  the  Lord  Chan- 
cellor shall  be  marked,  may,  upon  consideration  of  such 
petition,  and  without  any  attendance  of  counsel,  soli- 
citor, or  petitioner  thereon,  if  he  shall  so  think  fit,  make 
an  order  on  such  petition  to  the  effect  following^  or  to  looh 
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<lther  like  effect,  with  such  variations  as  the  nature  and 
tticumstances  of  the  ease  may  require. 

Form  of  Order, 

Date 
In  the  Matter  of  &c. 

and 
In  the  Matter  of  the  Act  8  &  9  Vict.  c.  56,  &c. 

a  on  consideration,  &c  of  the  petition,  &c^  it  is  or^ 
,  that  it  he  referred  to  the  Master  in  rotation  to  in- 
qi^re,  and  state  to  the  court,  whether  the  petitioner  is  en- 
tdlfid  in  possession  to  the  lands  in  the  petition  naentioned, 
or  any  a&d  which  of  them,  within  the  meaning  of  the  said 
agtt  pf  parliament,  and  whether  the  said  lands  are  in  the 
aQtoal  occupation  of  C«  D.,  in  the  said  petition  named ; 
«BC^  if  so,  under  what  title,  and  whether  the  said  C.  D. 
has  consented,  in  writing,  to  the  said  petition,  and  to  the 
improYoments  proposed  to  he  made  under  the  {urovisions  of 
the    said  act?      And  if  the  Master  shall  find  that  the 
petitioner  is  so  entitled,  and  that  the  said  C.  P.  is  in  such 
occupation,  and  has  so  consented,  let  the  Master  further 
inquire  and  state  to  the  court,  what«  if  any,  other  persons 
or  person  are  or  is  entitled  to,  or  mterested  in,  the  said 
lands,  or  any  of  them,  in  remainder  or  reversion,  or  hy  way 
of  mortgage,  charge,  or  otherwise ;  and  the  petitioner  is  to 
be  at  libei^y  to  lay  before  the  Master  proposals  for  making 
permanent  improvements  in  the  saia  lands,  by  any  such 
means  as  are  in  the  said  act  mentioned,  and  to  set  forth  in 
such  proposals  the  nature  and  extent  of  such  improve- 
ments, and  the  estimated  expense  thereof,  and  the  estimated 
vidue  of  the  permanent  improvements  proposed  to  be  made. 
And  the  Master  is  to  inquire  and  state  whether  such  pro- 
posed improvements  are  permanent  improvements,  within 
the  m^^anii^  of  the  said  act ;  and,:  if  so,  what  will  be  the 
expense  of  making  the  same,  and  what  will  be  the  value  of 
saeh  rperqianent  improvements?   and  whether  it  will  be 
bo^eicial  to  all  persons  interested  in  the  said  lands,  that 
SBoh  permanent  improvements  should  be  made  under  the 
provisions  of  the  said  act?  and  the  Master  is  to  require 
svLch  evidence  to  be  produced  before  him,  and,  if  he  shall 
think  proper,  is  to  cause  such  surveys  of  the  said  lands 
to  be  made,  as  shall  appear  to  him  to  be  necessary  to  enable 
Mm  to  make  a  satisfactory  report  on  the  matters  hereby 
rdTerred  to  hinu 

/2 
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IV .  The  Master  to  whom  the  said  reference  is  to  k 
made  is  to  require  proof  of  the  deed,  will,  or  other- fair 
Btmment,  under  which  the  petitioner  claims  to  he  entitled 
to  the  land,  and  of  the  manner  in  which  the  petitiona 
claims  title  under  the  same,  but  he  is  not  otherwise  to  re- 
quire proof  of  the  title  to  the  land. 

v.  The  Master,  if  he  shall  think  it  necessary  for  the  due 
prosecution  of  the  reference,  may  direct  the  petitioner  ifi 
serve  any  other  person,  interested  in  the  land,  with  notice 
of  the  proceedin&;s ;  and  such  person,  so  served,  may  after- 
wards attend  such  proceedings  as  a  party  thereto ;  but,  if 
such  person,  being  so  served,  shall  decline  or  neglect  to  at- 
tend pursuant  to  such  notice,  the  Master  may  proceed  in 
his  absence,  and  he  is  to  state  the  same  in  his  report 

y  I.  The  Master  is,  during  the  reference,  to  be  at  liberty 
to  apply,  by  note  in  writing  to  the  judge  by  whom  the 
order  was  made,  for  any  special  directions,  or  for  kavfl  to 
state  any  special  circumstances,  touching  the  matters  re- 
ferred to  him ;  and,  if  he  shall  receive  any  such  special  di- 
rections, or  such  leave,  he  is  to  state  the  same,  and  his  pro- 
ceeding thereon,  in  hb  report. 

VII.  The  proceedings  upon  the  reference  are  to  be  con- 
ducted according  to  the  General  Rules  and  Orders  of  the 
Court  of  Chancery,  so  far  as  they  are  consistent  with  theae 
orders. 

VIII.  The  Master's  report  is  to  be  filed  in  the  Report 
Office. 

IX.  Any  person  interested  in  the  land  is,  within  four- 
teen days  after  the  filing  of  the  report,  to  be  at  liberty  to 
petition  the  Lord  Chancellor  in  case  the  reference  was 
made  by  him  or  any  Vice-ChanceUor,  or  the  Master  of  the 
Rolls  in  case  the  reference  was  made  by  him,  that  such  re- 
port may  be  reviewed. 

X.  If  such  petition  shall  be  presented,  the  judge  bv 
whom  the  reference  was  made  is  to  take  the  same  into  ma 
consideration ;  and,  if  he  shall  so  think  fit,  he  may  dispose 
thereof,  either  by  dismissing  the  same,  or  by  referring  the 
matter  back  to  the  Master  with  or  without  special  direc- 
tions. 

XI.  The  judge  considering  such  petition  that  the  Mas- 
ter's report  may  not  be  connrmed,  may  direct  any  person 
interested  to  attend,  and  may,  if  he  shall  think  it  necessary, 
but  not  otherwise,  direct  the  same  to  be  argued  by  counsel 
in  open  court  ox  olYkftrwVafc, 
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iXII.  If  ft  reference  back  to  the  Master  is  made,  the  pro- 
CijtdiQjBB.are  to  be  as  on  the  origmal  reference. 

Xin.  If  no  petition  that  the  report  may  be  reviewed  is 
presented^  the  person  who  has  obtained  the  report  may,  af- 
ter the  expiration  of  fourteen  days  from  the  filing  of  the 
report,  present  a  petition  for  its  confirmation,  and  for  leave 
to  make  the  proposed  improvements  under  the  provisions 
of  the  act ;  and  such  petition  may  be  in  the  form  herein- 
after set  forth,  with  such  variations  as  the  nature  and  cir- 
cumstances of  the  case  may  require. 

' ,  Form  of  Petition. 

In  the  Matter  of  &c. 
and 

In  the  Matter  of  the  Act  8  &  9  Vict,  c  56,  &c. 
T6  the  Riffht  Honourable  the  Lord  Chancellor,  [or,  ^  the 
'    Right  Honourable  the  Master  of  the  Rolls"]. 

The  humble  petition  of  &c. 
Sheweth, 

That,  in  pursuance  of  an  order  made  in  this  matter,  bear- 
in^  date  the  day  of ,  Mr. ,  the  Master  to 

whom  the  said  matter  was  referred,  has  made  his  report, 

hearing  date  the day  of ^  and  for  the  reasons 

therein  stated  has  found  [here  state  the  Mctster^sjtndina'], 

That  the  said  report  has  been  filed  in  the  Report  Office 
of  this  court,  and  that  no  special  application  has  been  made 
to  review  the  same. 
. .    Your  petitioner,  therefore,  humbly  prays  your  IA>rd- 
ship,  that  the  said  report  may  be  confirmed  abso- 
lutely, and  that  your  petitioner  may  be  authorised 
to  make  such  permanent  improvements  as  are  certi- 
fied in  the  saia  report,  imder  the  provisions  of  the 
said  act. 
^  Xiy.  On  the  presentation  of  such  last-mentioned  peti- 
^on  the  judge  by  whom  the  reference  was  made  is  to  con- 
sider the  same,  and  is  to  dispose  thereof  by  confirmlDg  the 
reiport  and  giving  the  permission  asked,  or  by  referring  the 
matter  back  to  the  Master,  or  by  dismissing  the  petition, 
or  otherwise,  as  the  justice  of  the  case  may  require. 

XV.  On  the  consideration  of  such  last-mentioned  peti- 
tion the  judge  may  require  the  attendance  of  the  persons 
interested;  and  if  he  shall  think  it  necessary,  but  not 
otherwise,  may  direct  the  matter  to  be  argued  by  counsel 
in  open  court  or  otherwise. 
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XVI.  The  ardef  odnfiritting  the  rtip&tt'  taxfM  ik  the 
form  following,  with  Budi,  if  any,  Tiiriatioiis,asihe  natoie 
and  cireumstanees  of  the  case  may  require. 

I[fni$  of  Order. 
Date 
In  the  Matter  of  • 

and 
In  the  Matter  of  the  Act  8  &  9  Vict.  o.  56,  fto. 

Whereas  did  on  the  day  of prefer  "iiis 

petition  to  the  Right  Honourable  ,  thereby  setting 
lorth,  and  praying,  that  he  might  be  at  liberty  to  make 
permanent  improvements  in  the  lands  therein  menticmed, 
under  the  provisions  of  the  said  act ;  and  thereupoi^  his 
Lordship,  on  consideration  of  the  matter  of  the  said. peti- 
tion, did,  by  his  order,  dated  the day  of ,  refer  it 

to  the  Master  to  make  the  inquiries  therein  mentioned^; 
and,  in  pursuance  of  the  said  order,  the  said  Master  has 

made  his  report,  dated  the  — —  day  of ,  and  the  said 

report  was  duly  filed  in  the  Report  0£Bce,  on  the day 

of y  and  no  application  has  been  made  that  the  same 

may  not  be  confirmed  :  And  the  said  A.  B.  doth  now,  by 
his  petition,  pray  that  the  same  may  be  confirmed,  and 
that  ne  may  be  at  liberty  to  make  such  permanent  improve- 
ments as  are  specified  in  the  said  report,  under  the  provi- 
sions of  the  said  act :  His  Lordship,  on  consideration  of  the 
matter  of  the  said  petition  and  of  the  said  Master's  report, 
dot?^  hereby  order  that  the  said  report  be  confirmed,  and 
that  the  said  petitioner  be  at  liberty  to  make  such  perma- 
nent improvements  in  the  said  lands  as  are  in  the  said  re- 
port mentioned,  under  the  provisions  of  the  said  act. 

XVII.  The  Master  by  whom  the  report  was  made  may, 
upon  production  to  him  of  the  order  confirming  the  same 
and  giving  leave  to  make  the  improvements,  deliver  to  the 
pai*ty  who  has  obtained  such  order  a  certificate  to  the  effect 
and  in  the  form  hereinafter  stated,  with  such  variations  as 
the  nature  and  circumstances  of  each  case  may  require. 

Form  of  CerlificcUe, 

Date 

In  the  Matter  of 

and 
In  the  Matter  of  the  Act  8  ^  9  Vict,  c  56,  &c 
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.„ij  ^fhansA  [^Bidte,  1«*>  the  wder  of  R^mrenf$s    -.  ,  / 

•TUJif  2nd,  ths  Report; 

S^dy  the  Order  confirming  the  report y 
and  authorising  the  improve- 
wienteto  be  maae;'\ 

M'ow,  therefore,  I  the  said  Master,  in  pursuance  of  the 

Mdd  act,  do  hereby  certify,  that   any  person  advancing 

money  for  making  the  said  permanent  improvements  spe- 

dfiod  in  my  said  report  will,  upon  its  beii^  made  to  appear 

-..^^e.that  such  money,  to  the  amount  specified  in  my  said 

„^^porty  has  been  fully  expended  in  making  the  said  im- 

^!|m;Qyements,  or  in  paying  the  expense  of  obtaining  the  au- 

l^ozitv  of  this  court,  become  and  be  entitled  to  a  charge  on 

),l  !p9  inheritance  of  the  land  for  the  repayment  of  the  money 

, ; /(^traiiced,  with  interest ;  but  such  charge  is  to  be  subject 

•i  $P'4^®  terms  and  conditions  provided  by  the  said  act,  and 

before  the  same  can  become  effective  the  amount  of  money 

^  expended  as  aforesaid  is  to  be  stated  by  me  by  way  of  in- 

'  doraement  on  this  certificate. 

XVIII.  Such  certificate  is  to  be  made  in  duplicate, 
and  one  copy  thereof  is  to  be  filed  in  the  Report  Office^ 
and  the  other  copy  thereof  is  to  be  delivered  to  the  party. 

XIX.  Upon  tne  application  of  any  party  to  whom  such 
certificate  may  have  been  granted,  the  Master  may  inquire 

:  what  sums  of  money  have  been  lend  fide  and  truly  ex- 
pended in  making  such  permanent  improvements  in  the 
t'.said  lands  as  are  mentioned  and  certified  to  be  proper  in 
j,,J|iiB  said  report,  and  in  defraying  such  expenses  as  are  in 
.  \  ijh»  said  act  mentioned,  and  upon  what  terms  as  to  interest 
.,,^d  repayment  by  instalments  the  money  was  advanced ; 
'  and  the  Master,  having  duly  inquired  into  the  matter,  and 
being  satisfied  by  proper  evidence,  may  make  an  indorse- 
'  *-  inent  on  the  said  certificate  to  the  effect  and  in  the  form 
hereinafter  set  forth,  with  such  variations  as  the  nature  and 
,  circumstances  of  each  case  may  require. 

Form  of  Indorsement, 

Whereas  it  has  been  alleged  before  me  that  the  sum  of 

£ ,  being  the  whole  {m\  "  part"]  of  the  sum  of  £ ■ 

mentioned  in  my  report  recited  in  the  within  certificate, 
has  been  expended  in  making  such  improvements  and 
paying  such  expenses  as  are  therein  mentioned.  I  have, 
pursuant  to  the  liberty  given  to  me  by  the  said  act,  in- 
quired what  expenses  have  been  incurred  in  and  about  the 
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application  to  the  eoart,  and  making  the  mccwiry  flurreyi, 
Taloationfl^  and  estimatci^  and  alao  what  soms  of  monej 
have  been  actnallT  expended  in  such  improTements ;  and 
•Tidenoa  as  to  men  expenan  hath  been  hud  before  me,  and 
I  here  doljr  eonaderea  the  ante ;  and  I  do  her^y  ilate 
and  certify  that  it  hath  been  made  to  appear  to  me  that 

the  earn  of  £ hath  been  fnUjr  expended  in  mauMr 

aforcadd,  in  aneh  expenses  as  aforesaid,  and  the  soa  of 
£  for  improTements  by  drainage,  waiping^  irrigatioD, 
or  embankmeoty  and  the  sum  of  £  ■  Ibr  impiovenisnti 
b^  theereetion  of  baildings :  And  I  do  hereby  nirther  eer- 
tify  that  the  said  aereral  sums  amonnt  in  the  whole  to  th» 

sum  of  £ ,  and  that  the  same  was  lar^  *<  were"]  tA- 

fanoed  on  &c.  jjor,  **  at  snch  several  times  and  in  the  aa* 
vend  soms  heremafterset  forth,  Tiz.**  Arc]  ;  and  that  a»dh 
sereral  sums  are  to  be  repud,  with  interest  after  the  rale 
of  £ per  eentnm  per  annnm,  by  such  eqnal  annaal  in- 
stalments as  are  hereinafter  menticmed,  tie.  &e. 

XX.  The  indoisement  is  to  be  made  in  dnplieate,  and 
oneeopjT  thereof  is  to  be  written  on  the  partr's  oertifieitiu 
and  deliTored  to  him ;  the  other  is  to  be  filed  and  annexei 
to  the  eopy  of  the  oertifieate  filed  in  the  Report  Oflioe. 

XXI.  All  orders  made  by  the  Master  of  the  Rolls  or  any 
Vic^-ChanoeUor  are  subject  to  be  dischaiged  or  Tsried  by 
the  Lord  Chancellor,  on  petition  to  him  for  that  pnipose. 

LrNBHUBSTy  C. 

Lakodalb,  M.  R, 
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X^'-  ■■  8-' &  9  Vict;, -CaK' 56.   ■•  ■■'   •■■>'"•«■■ 

Mm  ^di  to  aUer  and  amend  an  Ad  passed  in  the  Third  and 
))  dfhusih  Year  of  the  Reign  of  her^  present  Mejeefy  Qneek 
M  iVkUnia^  intituled  '^  An  Act  to  enable  the  Otfiners  of 
■:  mtUed  Estates  to  defray  the  Easpenses  of  dntining  the  saitU 
iv  hp'  way  of  Mortgage,^*  [31^  Jufy^  1845.]  * 

,n.-/'...  .  .  .         ;. 

3}:Wherea8  by  an  act  passed  in  the  third  and -fourth  year 
of  .the  reign  <)f  her  present  Majesty  Queen  Victoria,  in- 
UlBlled  /^  An  Act  to  enable  the  Owners  of  settled*  Kstates  to 
defray  the  Expenses  of  draining  the  same  by  way  of  Mort- 
m^^i*  s&^t  reciting,  that  whereas  much  of  the  land  in 
Snfflanid  and  Ireland  would  be  rendered  permanently  more 
piooduetive  by  improved  draining,  and  neyertheless,  by 
reason*  of  the  great  expense  thereof,  proprietors  having  a 
limited  interest  in  such  land  were  often  unable  to  execute 
such  draining,  and  that  it  was  expedient,  as  well  for  the 
more  abundant  production  of  food  as  for  the  increased  em- 
ployment of  fanning  labourers,  and  the  extended  investment 
of  capital  in  the  permanent  improvement  of  the  soil,  that 
such  proprietors  should  be  relieved  from  such  disability, 
due  regard  being  had  to  the  interests  of  those  entitled  in 
remainder,  it  was  amongst  other  things  enacted,  that  it 
should  be  lawful  for  any  tenant  for  life,  or  for  term  of 
years,  as  therein  mentioned,  entitled  to  any  lands  in  Eng- 
land ;<ir  Ireland,  or  such  guardian  or  guardians  as  therem 
mentioned,  to  apply  by  petition  to  her  Majesty's  Court  of 
Chancery  or  Exchequer  in  England  or  Ii*eland  for  leave  to 
make  permanent  improvement  in  the  lands  to  which  he  or 
she  should  be  so  entitled,  by  draining ;  and  by  the  said  act 
provision  is  made  for  the  charging  the  cost  of  such  draining 
on  the  lands  so  drained,  and  otherwise  as  in  the  said  act  is 
mentioned :  And  whereas  the  advantages  contemplated  by 
the  said  recited  act  are  diminished  by  reason  of  the  costs 
attending  the  making  such  application  and  such  charge  as 
by  the  said  act  is  provided ;  and  it  is  therefore,  and  for  other 
reasons,  expedient  that  the  provisions  of  the  said  act  should 
be  repealed,  and  should  be  re  enacted,  with  such  modifica- 
tions, extensions,  and  alterations  as  are  after  mentioned :  Be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Pariiament 
assembled,  and  by  the  authority  of  the  same,  that,  subject 
/3 
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to  any  proceedings  under  the  said  reoited  act  which  at  the 
time  of  the  passing^  of  this  act  shall  he  pending,  the  atid  re- 
cited act  shall  be  and  is  hereby  repealed. 

II.  And  be  it  enacted,  that  from  and  after  the  ptsaingof 
this  act  any  proceedings  now  pending  may  be  completed 
under  the  proyisions  of  this  act,  as  if  the  same  had  com- 
menced after  this  act  had  passed. 

III.  And  be  it  enacted,  that  any  person  entitled  in  pos- 
session to  any  land  as  tenant  by  the  curtesy,  or  for  his  own 
life,  or  any  other  life  or  lives,  or  for  years  determinable  on 
any  life  or  lives,  or  any  infant  entitled  as  afbresaid  by  lus 
guardian  or  next  friend,  or  an^  idiot  or  lunatic  entitled  as 
aforesaid  b^  the  committee  of  his  estate,  or  any  married 
woman  entitled  as  afbresaid  for  her  separate  use  by  her  next 
friend,  or  the  husband  of  any  married  woman  entitled  as 
aforesaid  in  her  right,  or  any  feoflBees  or  trustees  for  any 
charitable  (or  other)  purposes,  or  any  ecclesiastical  or  other 
corporation  aggregate  or  sole,  or  any  mortgagee  or  incnin- 
brancer  in  fee  in  possession  of  the  land  mortgaged  or  incum- 
bered, or  any  person  entitled  in  f^  to  any  equity  of  re- 
demption, and  in  possession  of  the  land  mortg^ned,  shall  be 
at  liberty  to  apply  to  the  High  Court  of  Chancery,  by 
petition  to  the  Lord  Chancellor  or  the  Master  of  the  Rolls, 
for  leave  to  make  any  permanent  improvements  in  the  land 
to  which  such  person  or  corporation  shall  be  so  entitled,  or 
any  part  thereof,  by  draining  the  same  with  tiles,  stones^  or 
other  durable  materials,  or  by  warping,  irrigation,  or  em- 
bankment in  a  permanent  manner,  or  by  erecting  thereon 
any  buildings  of  a  permanent  kind  incidental  or  conse- 
quential to  such  draining,  warping,  irrigation,  or  embank- 
ing, and  immediately  connected  therewith,  and  shall  in  such 
petition  be  at  liberty  to  pray  that  the  expense  of  making 
any  such  permanent  improvement  may  be  made  a  char^ 
on  the  inheritance  of  the  land  under  the  provisions  of  this 
act. 

IV.  And  be  it  enacted,  that  upon  the  presentation  of  any 
such  petition  as  aforesaid  it  shall  be  lawful  for  the  court, 
without  requiring  the  attendance  of  any  counsel  or  solicitor, 
to  refer  it  to  one  of  the  Masters  of  the  said  court  to  make  all 
necessary  and  proper  inquiries,  and  consider  all  such  esti- 
mates and  valuations  as  shall  be  produced  before  him  in 
relation  to  the  matter  of  such  petition,  and  thereupon  to 
report  whether  in  his  opinion  it  will  be  beneficial  to  all 
persons  interested  in  the  land  that  such  permanent  im- 
provements should  be  made  under  the  provisions  of  this  act. 
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y.  And  be  it  enacted^  i^at;i0Uchircf«rb<diali»'iDB  iiled^in 
the  Report  Office  of  the  said  court,  arid  if  iiie^pieoiu  iap^dfka- 
tiou  to  review  the  same,  shall  be  made  witktn  fourteen  days 
after  the  filing  thereof,  it  shall  be  lawftil  for  the  salld  court, 
jv^n  the  petition  of  the  party  obtaining:  the  same,  and 
without  the  attendance  of  any  counsel  or  solicitet,  to  con* 
firm  the  said  report  absolutely,  and  therenpon  to  anthocue 
or  permit  such  permanent  improvements  to  be  made ;  and 
the  Master  may  thereupon  certify  that  any  person  ad- 
vancing money  for  the  purpose  of  making  suca  permanent 
improvements  of  the  land  under  the  provisions  of  this  act 
win,  upon  its  appearing  to  the  said  Master  that  such  snm 
of  money  has  been  fully  expended  in  making  such  improve- 
ments, or  in  paying  the  expense  of  obtaining  the  authority 
of  the  said  court,  become  and  be  entitled  to  a  chaige  on  the 
land  for  the  repayment  of  the  money  advanced,  with  in- 
terest ;  provided  that,  upon  application  to  the  court  to  con- 
firm the  Master's  report,  it  snail  be  lawful  for  the  court,  if 
in  its  opinion  the  case  shall  appear  to  require  the  same^  to 
refer  it  back  to  the  M&ster  to  review  his  report,  or  to  receive 
&esh  evidence  in  support  of  the  Master's  finding,  or  other- 
wise for  the  purpose  of  ascertaining  in  a  more  satisfactory 
manner  whether  it  is  proper  to  make  the  improvements 
proposed  under  the  provisions  of  this  act. 

y  I.  And  be  it  enacted,  that  the  Master,  having  granted 
such  certificate  as  aforesaid,  is  to  be  at  liberty  to  inquire 
and  state  what  expenses  have  been  incurred  in  and  about 
the  application  to  the  court,  and  makine  the  necessary  sur- 
veys, valuations,  and  estimates,  and  cdso  to  inquire  and 
state  what  sums  of  money  have  been  actually  expended  in 
such  improvements  ;  and  the  Master,  being  satisfied  as:  to 
the  amount  of  such  expenses,  may  indorse  upon  the  eaid 
certificate  that  it  hath  been  made  to  appear  to  him  that  the 
whole,  or  such  part  of  the  monies  so  aavanced  as  aforesaid 
as  upon  the  evidence  shall  appear  to  have  been  so  advanosd, 
hath  been  fully  expended  in  manner  aforesaid,  and  upon 
such  indorsement  being  made  the  inheritance  of  the  said 
kmds  shall  thereupon  become  and  be  charged  with  the  pay- 
ment of  the  said  sum,  with  interest  as  from  the  time  when 
the  same  was  advanced ;  and  such  charge  shall  have  priority 
over  other  charges,  except  tithe  commutation  rent-charges, 
and  any  quit  or  chief  rents  incident  to  tenure ;  and  a  me« 
morial  of  every  such  certificate,  charging  hereditaments  in 
the  counties  of  Middlesex  and  Yorkshire  in  England,  or 
^ny  hereditaments  in  Ireland,  may  in  all  respects  be  regis^ 
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tered  as  dMdB  ore  now  Togisteied  in  MiddleMx,  YorlahuCr 
and  Dublin  MBpectiF«ly,and  without  payment  of  any  fa^  ■ 

VII.  And  be  it  enacted,  that  such  certificate  as  aforesaid 
shall  be  filed  in  the  Report  Ofi&ce,  and  a  duplicate  thered^ 
si^ed  by  the  Master,  snail  be  delivered  to  the  person  ad- 
vancing the  money,  and  shall  be  legal  evidence  of  his  title 
to  the  money ;  and  the  security  shall  take  efitact  as  firom 
the  granting  of  the  certificate. 

VIII.  And  be  it  enacted,  that  the  money  so  to  be  ad- 
vanced, or  so  much  thereof  as  shall  from  time  to  timers' 
main  unpaid,  shall  bear  interest  at  such  rate  as  shall  be 
agreed  upon,  not  exceeding  the  rate  of  five  per  cent,  per 
annum,  from  the  time  when  the  same  shall  be  advanoed, 
and  such  interest  shall  be  payable  half-yearly. 

IX.  And  be  it  enacted,  that  the  principal  money  so  to  be 
advanced  shall  be  repaid  by  equal  annual  instalments ;  and 
such  annual  instalments  shall,  in  the  case  of  improvements 
by  drainage,  warping,  irrigation,  or  embankment^  be  not 
less  than  twelve  nor  more  than  eighteen  in  number,  and 
shall,  in  the  case  of  improvements  by\he  erection  of  build- 
ings^ be  not  less  than  fifteen,  nor  more  than  twenty-five  in 
number. 

X.  And  be  it  enacted,  that  any  person  on  whose  petition 
such  charge  shall  be  made,  and  every  succeeding  tenant  for 
life  or  other  person  having  only  a  limited  interest  in  the 
lands  charged,  shall  be  bound  to  pay  the  interest  and  instal- 
ments which  become  from  time  to  time  due  and  payable 
during  the  continuance  of  his  title  to  the  land,  and  on  the 
termination  of  such  title  by  death,  or  otherwise,  the  inhe- 
ritance shall  remain  chargeable  with  no  more  than  six 
months'  arrears  of  interest  then  due,  and  one  half  of  the  last 
instalment  then  due,  and  the  interest  and  instalments  there- 
after to  become  due. 

XI.  And  be  it  enacted,  that  every  tenant  for  life  or  other 
person  having  a  limited  interest  shall  be  bound  to  keep  in 
repair  an^r  buildings  erected  or  built,  or  embankments  or 
works  for  irrigation  constructed  or  made,  under  the  provi- 
sions of  this  act,  and  as  if  he  were  tenant  for  life,  subject  to 
impeachment  for  waste. 

All.  And  be  it  enacted,  that,  for  the  simplifying  the 
proceedings  under  this  act,  and  the  rendering  the  same  in- 
expensive, it  shall  be  lawful  for  the  Lord  High  Chancellors 
of  Great  Britain  and  of  Ii-eland  respectively,  or  the  Lords 
Commissioners  or  Keepers  of  the  Great  Seal  respectively, 
with  the  assistance  of  the  Master  of  the  Rolls  of  England 


ordiffi  iktid  jDrovi^idii*  tA  they  may  think  propet  fbr'  ^h«'^' 
fat^Hi^tiitjB;  the  mbde  of  application  to  the  court^  and  of  tMe 
pr^difedmed  befbre  the  Master  or  otherwise.  ' 

^in,  rmvided  always,  and  be  it  enacted,  thAt,  where 
aiiy  portion  of  land  proposed  to  be  drained,  or  otherwise  ' 
in^(^rfWed  or  built  on  as  aforesaid,  shall  be  in  the  actual  ' 
ocqupation  of  any  person,  the  consent  in  writinr  of  such  * 
person  shall  be  necessary  in  order  to  give  yalidity  to  the 
appp^tion  of  the  proprietor  in  respect  of  the  land,  any-^ 
thu)^  -hereinbefore  continued  to  tne   contrary  notwith- 
stivnSing. 

XlY.  And  be  it  enacted,  that  it  shall  be  lawful  for  the 
Master  either  to  require  the  evidence  of  a  surveyor  to  be 
from  time  to  time  appointed  by  him  to  make  sucn  reports 
as  to  the  matters  to  be  referred  to  him,  or,  if  he  shall  think 
fit,  to  take  the  evidence  of  the  surveyor  appointed  by  any 


piirty  applying  to  the  court ;  and  that  it  shall  be  lawful  for 
the  Lord  High  Chancellors  of  Great  Britain  and  of  Ireland 
respectively,  and  the  Lords  Commissioners  or  Lords  Keepers 
respectively,  ftom  time  to  time  to  appoint  any  persons  re- 
spectively as  the  persons  to  report  to  or  ffive  evidence  be*- 
fore  the  Master  to  whom  the  matter  shall  be  referred : 
Provided  always,  that  it  shall  be  lawful  for  any  persons 
hereby  authorised  to  apply  to  the  Court  of  Chancery  in 
Ireland,  to  apply  to  the  Court  of  Exchequer  in  Dublin  in^  ' 
stead  of  the  Lord  Chancellor,  and  the  Lord  Chief  Baron  of 
such  court  shall  in  all  respects  have  the  same  powers  as  are 
hereby  given  to  and  vested  in  the  Lord  High  Chancellor  of 
Ireland,  or  the  Lord  Commissioner  or  Keeper  of  the  Great 
S^  of  Ireland,  and  the  matters  directed  to  be  done  by  a' 
MBOt&i'  of  the  Court  of  Chancery  may  in  all  respects  be' 
done  and  executed  by  the  Chief  Remembrancer  of  the  said ' 
Court  of  Exchequer.  ^ 

XV.  And  be  it  enacted,  that  this  act  may  be  altered, 
amended,  or  repealed  by  any  act  to  be  passed  in  the- present 
session  of  Parliament. 
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CHANCERY  PUBLIC  OFFICES. 

Accountant-General's  Office,  opposite  61  y  Chancery  Lane  ; 
open  from  9  to  2,  and  from  4  to  7  ;  and  for  the  delivery 
ofdrafts,  11  to2. 

Affidavit  Office,  10,  Symond's  Inn,  Chancery  Lane ;  open 
from  10  to  4 ;  and  daring  the  Long  Vacation  from  11 
tol. 

Clerks  of  the  Entries,  at  the  Registrars'  Office. 

Enrolment  Office,  opposite  67,  Chancery  Lane  ;  from  10  to 
2,  and  from  6  to  8,  m  Easter  and  Trinity  Terms,  and  until 
the  second  Seal  after  Hilary  and  last  Seal  after  Michael- 
mas Term ;  and  at  other  times  from  10  to  8. 

Examiners'  Office,  3,  Rolls  Yard,  Chancery  Lane ;  from  10 
to  4  in  Term,  and  from  11  to  3  in  Vacation. 

Great  Seal  Patent  Office,  Quality  Court,  Chancery  Lane  ; 
from  10  to  4, 

Masters  in  Ordinary  Offices,  Southampton  Buildings,  Chan- 
cery Lane ;  from  10  to  4. 

Masters'  (Taxing)  Office,  Staples  Inn;  from  10  to  4. 

Master  of  the  Rolls  (Secretary's)  Office,  2,  Rolls  Yard, 
Chancery  Lane ;  from  10  to  2  in  Term,  and  11  to  1  in 
Vacation. 

Petty  Bag  Office,  3,  Rolls  Yard ;  from  10  to  6,  and  during 
the  Long  Vacation  from  10  to  4. 

Puhlic  Office,  Southampton  Buildings ;  from  10  to  4  in 
Term  and  during  the  sittings  of  the  Court,  and  from  11 
to  2  in  Vacation.  In  the  Long  Vacation  from  11  to  1, 
and  no  attendance  on  Saturdays. 

Record  and  Writ  Clerks'  Office,  opposite  61,  Chancery 
Lane ;  from  10  to  4,  from  the  first  Seal  before  till  the 
last  Seal  after  Term,  and  from  11  to  2  in  Vacation. 
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Rtt^isier  of  Decrees,  &c.,  Serjeants'  Iniiy  Chancery  Line; 
from  11  to  5  in  Term,  and  11  to  3  in  Vacation.  In  the 
Long  Vacation  from  11  to  2. 

Registrars'  Office,  opposite  59,  Chancery  Lane ;  from  11  to 
3  for  general  business  ^afed(f)t>)4  9  to  3,  and  5  to  6,  foi 
the  inspection  of  the  cause-hooks. 

Report  Office,  opposite  59,  Chancery  Lane  ;  from  9  to  3, 
and  frx>m  5  to  6. 

Rolls  Chktpel Office,'  1^  Bx^  tard ;  £rom  10  W  4. '^  ^ ' '  '^' 

Secretary's  (Lord  Chancellor's)  Office,  Qualil/  C^^ 
Chancery  Lane ;  from  10  to  4.  •  ;     :  /.ifi 

Secretary's  (Master  of  the  Rolls)  Office,  2,  RolXs  X^ 
Chancery  Lane  ;  frx>m  10  to  2  in  Term»  and  II  U^  1  in 
Vacation. 

Secretary  of  Decrees  (Deputy),  Mr.  Anderson,  Southamp- 
ton  Buildings,  Chancery  Lane.  .    ^ 

Subpoena  Office,  4,  Rolls  Yard ;  from  11  to  4  in  Term 
and  during  the  sittings  of  the  Court,  and  from  11  to  1,  in 
Vacation. 

Taxing  Masters'  Offices,  Staples  Inn  ;  from  10  to  4. 


^»  As  to  the  Holidays  to  be  observed  in  the  several  Offices  of 
the  Court  J  see  5th,  6th,  7  th  Orders,  Qt&  May,  1846. 
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BATEMKNT  of  HjjiH,  A^ .« Pn.1.  of  REyi?w,*^.WB.     i .  ;l 

GCOUNTS,  053. 

how  prepared,  ib.  »  .  >  • 

how  enforced,  854. 

ehAi^  oil,  ib. 

discharge,  855. 

preliminary  accounts  and  inquiries,  ib,  .:..  l  ' 

CTION  AT  LAW,  291.  /     ..  j. 

when  directed^  ib. 
decree  an,  ib. 

further  directions  on,  292. 
new  trial,  t3.  i  ..;.]. 7 

AFFIDAVITS,  247.  ^' 

how  prepared,  ib. 
jurat  to,  248. 
how  sworn,  ib. 
how  filed,  249. 
office  copies,  250. 
referring,  &c.,  ib. 

lMENDMENT 

of  bill,  w«"  Bill.'' 
of  plea,  108. 

lNSWER,  83. 

time  to  answer,  86. 
further  time  to  answer,  87- 
how  prepared,  88. 
how  sworn,  89. 
how  filed,  90. 
notice  of,  ib. 
by  commission,  ib. 
when  granted,  ib. 
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ANSWER— (cofi^tntitfrf).  .. 

who  ma^  be  commissiQnefa^-  91. 

loiniDg  in  commission,  ^ 

now  prepared  and  issMl,  4b, 

how  executed,  92. 

how  returned^  93.  ■  ' 

without  oath  or  signaturey  tb,' 

order  for,  how  obtained,  94. 
exceptions  to,  see  "  Exceptions." 

APPEAL  AND  REHEARING,  294. 

when  granted,  ib. 

Setition  for,  295. 
eposit  for  costs,  ib. 
how  heard,  &c.,  ib, 
evidence  on,  296. 

APPEAL  TO  THE  LORDS,  29«. 
in  what  cases,  f&. 
when  to  be  brought,  297. 
notice  of,  298. 
petition  for,  t&. 
recognisance  for  costs,  ib. 
order  to  answer,  299. 
answer,  how  prepared,  300. 
appointing  the  hearing,  ib, 
case  and  appendix,  ib. 
the  hearing,  &c.,  802. 
cross  appeal,  303. 
costs  on,  ib. 

APPEARANCE 

by  defendant,  80. 

time  to  appear,  81. 

how  prepared  and  entered,  ib. 

notice  of,  ib, 

special  appearance,  ib, 

office  copy  bill,  82. 

by  default,  38. 

as  of  course,  39. 

on  special  order,  40. 

when  the  defendant  absconds,  42. 

infants,  &c.,  43. 

costs  of,  45. 

subsequent  appearance  by  defendant,  ib. 


ASSETS,  360.  ->1  '  ^-^^^  '■ 

how  adminifiMTered, '^.  ■    '«i'' 

priority  of  debts,  fe.  •  r 

when  marshalled,  361.  -  ■    ' 

ASSISTANCE,  writ  of,  189.  ' 

ATTACHMENT,  writ  of,47.  /Sfe«**CoNTBMW,PiiocESsoF." 

BILL,  1. 

nature  of,  «6.  > 

Earties  to,  4. 
ow  prepared,  7. 
how  indorsed  and  filed,  8. 
serving  copy,  10. 

in  what  cases,  «5. 

form  of  the  bill,  11. 

time  for  service,  i&. 

how  served,  12. 

memorandum  of  service,  18. 

effect  of,  &c.,  15. 
amendment  of,  16. 

within  what  time,  17* 

order  for,  how  obtained,  19. 

how  amended,  23. 

notice  of,  24. 

effect  of,  ih, 

costs  of,  25. 
pro  confesso,  61. 

in  what  cases,  ih» 

1st,  when  defendant  absconds  to  avoid  answer,  62. 

order  for,  how  obtained,  64. 

decree  on,  65. 

serving  copy  decree,  &c.,  66. 

setting  aside  decree,  &c.,  67* 

enforcing  the  decree,  &c.,  %h, 

2nd,  when  defendant  is  taken  on  process  of  con- 
tempt, 69. 

habeas  corpus,  70. 

against  peers,  &c.,  72. 

against  paupers,  73. 

againiftcfeltos^  &c.,  74* 

when  evidence,  *J. 

formed  answer  by  plaintiff,  75. 
ofl&c0^cdpyi«2L'!'  ^  i  .« 


BILL— (continued).  /      ,  ,^ 

dismission  of,  251. 

by  the  plaintiff,  %b,  tf  ■  •» 

by  the  defendant,  252. 

time  for,  ib. 

order  for,  how  obtained,  &e.,  254. 

shewing  cause  against,  255. 

costs  on,  256.  ' 

of  partition,  196. 
to  perpetuate  testimony,  198^ 
for  specific  performance,  201.    .        •'    '     - 
of  discovery,  203. 
of  foreclosure,  205. 
of  interpleader,  207.  ' 

of  revivor,  208. 

order  to  revive,  210.  ' 

order  to  revive  at  defendant's  inlrtaiKse,  212. 
supplemental  bill,  ib. 
of  review,  214. 
cross  bill,  216. 

BRIEF,  &c.,  166. 

when  to  be  prepared,  ib, 
for  the  plaintiff,  ib. 
for  the  defendant,  ib. 
how  prepared,  &c.,  tJ. 
counsel's  fees,  169. 
refreshers,  170. 
consultations,  ib. 

CARRYING  OVER,  319. 

CAUSE,  setting  down;  see  "Setting  down  Causb." 
consent  and  short  causes,  163. 

CAVEAT  against  decree,  185. 

CHARGE 

on  accounts,  354. 
by  creditors,  357. 

COMMISSION 

for  answer,  see  "  Answer." 

for  examination  of  witnesses,  see  *'  Examination.' 

COMMON  INJUNCTION,  see  «  Injunction." 

CONSENT  CAUSE,  163.  .      ..  ... 


ONSULTATIONS  on  brief,  170. 


ONTEMPT,                                .fin   ,^ 

■  1  >il;  v({ 

process  of,  46.                           m  ,  .,  .i 

.1.  -.ir   Ai 

in  what  cases,  tft. 

•  • :    ■  f  i  ? ;  T 

1.  writ  of  attachmoat,!  »&•           /     ! 

•t    •>    t;l'M 

nature,  47.                     .    i    .       > 

','M.  y/  jil,^ 

return  of,  ti. 

,.,'..■     V-0-. 

how  prepared  and  issued,  48. . 

1     ••;:■]    ,•  . 

special  order  for,  50,           i 

;  1,   .  •  )     '  j  '   •■■ 

how  executed,  «i. 

..          •      •   ■    |- 

when  bailable,  ih. 

how  returned,  51, 

■i)...i-,-.-<l 

2.  serjeant-at-arms. 

!  ■    ■  ' 

how  obtained,  55, 

.  ■  •    /  . 

3.  sequestration, 

..:     l  tl.l- 

nature  of,  56. 

■■*.•' 

when  granted,  ib. 

order  for,  how  obtained,  ib. 

■     1    .     •■    ll     ! 

•  ; .     ..■•■)• 

how  prepared  and  issued,  ib. 

4.  against  particular  persons, 

•''/ 

peers,  &c.,  57. 

corporations,  68. 

married  women,  59. 

'    ■  ■         i    ■     ■" 

infants,  lunatics,  &c.,  60. 

.  •'             '         :  '1  , 

Attorney-General,  ib. 

■     ■     !    >  '    ! 

5.  costs  of,  60. 

)         •   ..!-  . 

:OSTS,278.  i:  b- 
how  taxed,  281. 

how  recovered,  284.  t  ,,»  ^//j  / 
security  for,  286. 

of  dtemurrer,  100.       -   -  '  '   ' 

of  plea,  107.  "'     ' 

of  exceptions  to  answer,  IJS.  ^,  ■:.,  ]  i 
of  commission  for  the  examination  of  withes^ 
oftheday,  173. 


'.)')U! 


of  distringas  on  stock,  235. 
of  motions,  240.       ^                        •   '    -^t'*'''    '» 
on  dismission  of  a  bill,  256.  /  ( il  ^r'.  1 

of  scandal  and  impertineiif:o»y270.         >  ,  r •  // <.-m> 
on  app^4i^  J^?V  M>xdfi^303tt   v  1 nijiiru./ j 

COUNSEL,  168.  ,^    ,.1  -    ,.     .  ,  i  .   ) '^   )U/ «    ^ « 
fees  to,  169. 

CROSS  BILL,  216.  '    *   '  '^ 
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DEBTS,367.  l.r.Ki' "1 

how  proved,  »J.  ..     ,,,^;,  ,,^„ 

costs  of  proving,  369.  ^ 

interest  on,  fft.  '      '  )       "  i^\^ 

DECREE,  174.  ''"^J 

1.  nature  of,  tft.  '  ••  '  '*' 

upon  hearing  all  parties,  ib. 

by  default,  S. 

by  consent,  175. 

upon  taking  bill  pro  oonfesso,  65, 175. 

effect  of  1  &  2  Vict.  c.  110  ;  176. 

2.  minutes  of, 

how  drawn  up,  177. 
how  settled,  w,  ' 

3.  how  passed,  178. 

4.  how  entered,  179. 

5.  registry  of,  ^. 

6.  enrolment  of,  181. 

when  necessary,  ib. 

at  what  time,  182. 

how  prepared,  U>, 

order  for,  when  necessary,  184. 

how  vacated,  i^. 

caveat  against,  185. 

7.  how  enforced,  U>. 

serving  copy  of  decree,  187. 

attachment,  188. 

se<][uestration,  189. 

writ  of  assistance,  ib, 

fieri  facias  and  elegit,  190. 

venditioni  exponas,  193. 

to  enforce  execution  of  deeds,  &c.,  ib, 

to  enforce  production  of  papers,  195. 

DEMURRER,  95. 
nature  of,  ib, 
time  to  demur,  97. 
how  prepared  and  filed,  &c.,  ib. 
submitting  to,  98« 
how  set  down,  ib, 
how  heard,  99. 
costs  of,  100. 
effect  of,  ib. 
to  interrogatoikiB,  13Z. 
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DISCHARGE  on  accounts,  366.  v  ^M  . 

DISCLAIMER,  109.  i    . 

DISCOVERY,  bUl  of,  203. 

DISMISSION  OF  A  BILL,  see  *"  Bill,  Dismission  of.'' 

DISTRINGAS  ON  STOCK,  231. 
liow  prepared  and  issued,  233. 
how  discharged,  234. 
costs  of,  236. 

DOCUMENTARY  EVIDENCE,  128. 

DOCUMENTS,  production  of,  see  "Production.' 

ELECTION  to  proceed,  260. 
ELEGIT,  190. 

EVIDENCE,  nature  of,  123. 

1.  evidence  of  the  pleadings,  ib. 

2.  evidence  of  witnesses,  124. 

who  may  be  examined,  126. 
objections  to  witnesses,  126. 

3.  documentary  evidence,  128. 
In  the  Masters^  offices,  336. 

nature  of,  ib, 

viv^  voce,  ib. 

before  the  examiner,  386. 

by  commission,  ib. 

publication  of,  337. 

nirther  evidence,  338. 

EXAMINATION  OF  WITNESSES,  138. 

time  for,  ib.  * 

1.  in  town,  ib. 

how  taken,  134. 

notice  of,  136. 

cross-examination,  ib. 

depositions,  136. 
2.by  commission,  ib. 

notice  of,  ib. 

who  may  be  commissioners,  137. 

nominating  commissioners,  138. 

how  prepared  and  issued,  140. 

how  executed,  tJ. 

cross-examination,  144. 

how  returned,  ib. 


EXAMINATION  OF  WITNESS^e^^eonimmi).^ 

without  oath  of  messengery  145.         ,, 

additional  commisiio]]!^  i5. 

costs  of,  ib, 

depodtionSy  146.  .  • , 

3.  abroad,  ib. 

4.  de  bene  esse,  148. 

in  what  cases,  ib,  .  /     / 1  • 

order  for,  how  obtuned,  149. 

commission  for,  ib, 

depositions  on,  160. 
6.  vivft  voce,  ib. 

in  what  eases,  ib, 

order  for,  &c.,  151. 
In  the  Masters'  offices,  339. 

how  prepared,  ib. 

by  commission,  340. 

reference  for  insufficiency,  ib. 

how  enforced,  341. 

EXCEPTIONS  TO  ANSWER  for  insufficiency,  111. 
time  to  except,  112. 
how  prepared  and  filed,  &c.,  ib, 
submitting  to  exceptions,  113. 
order  to  refer  answer,  ib, 
how  argued,  115. 
Master's  report  thereon,  f5. 
costs  of,  118. 
to  report,  see  "  Report." 

FIERI  FACIAS,  190. 

FORECLOSURE, 
biU  of,  205. 

FURTHER  DIRECTIONS,  275. 
how  set  down,  276. 
brief  on,  ib, 
how  heard,  277. 
order  on,  ib, 

HABEAS  CORPUS,  70. 

HEARING,  171. 
list  of  causes,  ib. 
attending  court,  ib„ 


^j  /I  r  f.     I,  '   /  ill  /  /i;'  /  . 


HEARIira-^c«)»fftfiferf)r 
argument,  172."* 
production  of  documentft,^.  ' 
neglecting  to  attend,  ib. 
costs  of  the  day,  173. 

IMPERTINENCE,  sen  «  Scandal." 

INFANTS,  362. 
as  plaintiffs,  ib. 
as  defendants,  363. 

guardianship  and  maintenance  of,  365. 
appearance  for,  by  default,  43. 

INFORMATION,  217. 

INJUNCTION.  219. 

1.  Special  injunction,  ib. 

when  to  be  applied  for,  ib. 

how  applied  for,  ib, 

notice  of,  221. 

how  prepared  and  issued,  ib, 

service  of,  ib, 

how  dissolved,  222. 

2.  Common  injunction,  ib, 

when  to  be  applied  for,  ib, 

for  want  of  appearance,  223. 

for  want  of  answer,  ib, 

on  the  merits,  224. 

how  prepared,  ib, 

service  of,  225. 

effect  of,  ib, 

to  stay  trial,  ib. 

how  dissolved,  226. 

shewing  cause  against  dissolving,  227. 

breach  of,  228. 

INTERPLEADER,  biU  of,  207. 

INTERROGATORIES,  129. 
how  prepared,  130. 
last  interrogatory,  131. 
further  interrogatories,  ib, 
when  expunged,  ib. 
demurrer  to,  132. 
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INTERROGATORIES— (con/iim^rf).  • 
In  the  Master's  offices,  338. 
when  necessary,  &. 
how  prepared,  tb. 
further  interro^tories,  339. 
exceptions  to,  tb, 

ISSUE,  288. 

when  directed,  ib. 
order  for,  289. 
how  settled,  ib. 
neglecting  to  proceed,  290. 
further  directions  on,  ib, 
new  trial  on,  ib, 

LORDS,  appeal  to,  see  "  Appeal." 

MASTERS'  OFFICES, 

proceedings  in,  320. 

before  the  decree,  ib. 

after  the  decree,  322. 

neglecting  to  proceed,  323. 
certifying  proceedings  in,  ib, 
proceeding  de  die  in  diem,  ib, 
production  of  papers,  &c.,  ib, 
reviewing  proceedings  in,  324. 
selling  estates,  ib, 
settling  conveyances,  &c.,  ib. 
separate  solicitor,  325. 

MINUTES  OF  DECREE,  176. 

MOTIONS,  236. 

1.  Special  motions,  ib, 

when  to  be  made,  237. 

before  whom  to  be  made,  ib, 

notice  of,  ib, 

how  supported,  239. 

how  made,  ib, 

costs  of,  240. 

appeal  on,  241. 

2.  Motions  of  course,  ib, 

when  to  be  made,  ib. 
how  made,  ib, 
order  on,  242. 


NE  EXEAT  REGNO,  !  -  i   : .      *-  r.i  -.I  -i  -   - 

writ  of,  229.  j;    .        . 

nature  of,  ib, 
when  granted,  «^. 
how  applied  forj  #, 
how  prepared  and  issued,  2*30. 

NEW  TRIAL. 

on  issue,  290. 

on  action  at  law,  292. 

PARTIES 

to  the  bill,  4. 

want  of,  setting  down  cause  for,  161. 

PARTITION,  biU  of,  196. 

PAUPERS,  374. 

suing  and  defending  in  formd  jpauperu,  i6«. 
in  what  cases,  ib, 
order  for,  how  obtained,  375. 
costs,  377. 
prisoners,  378. 

PAYMENT 

of  money  and  transfer  of  stock  into  court,  905. 

when  ordered,  ib» 

order  for,  how  obtained,  307* 

how  paid  in,  &c.,  310. 
of  money  and  transfer  of  stock  out  of  court,312« 

how  obtained,  313. 

to  an  infant,  314. 

to  a  married  woman,  315. 

power  of  attorney  for,  317. 

PERPETUATION  of  testimony,  bill  for,  198. 

PETITIONS,  242. 

1.  Specicd  petition,  243. 

03'  whom  heard,  ib, 
how  prepared,  &c.,  ib, 
service  of,  244. 
how  heard,  &c.,  ib. 
amendment  of,  245. 
appeal  on,  ib, 

2.  Petitions  of  course,  246. 

when  presented,  ib. 
^2 
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PETITIONS— (con/tniierf).    ^   v.v^...-.., </  i/!'!  .lyi 

to  whom  presented,  f&. 

how  prepared,  &c.,  i(.  ■• '■ 

order  on,  how  dischairged,  247. ' 

PLEA,  101.  y.  :  ,        j>i 

nature  of,  ib. 

time  to  plead,  103.  '  "  ' . : 

how  prepared  and  filed,  &c.,  ib. 
when  put  in  on  oath,  104. 
submitting  to,  i(.  •' 

how  set  down,  ib, 
how  heard,  106. 
taking  issue  on,  ib. 
costs  of,  107. 
effect  of,  108. 
amendment  of,  ib, 

PLEADINGS,  evidence  of,  123. 

PRELIMINARY  accounts  and  inquiries,  355. 

PROCESS  OF  CONTEMPT,  see  "  Contempt.'* 

PRODUCTION  OF  DOCUMENTS,  270. 
in  what  cases,  ib, 
order  for,  how  obtained,  273. 
how  deposited,  274. 
inspection  of,  ib. 
in  the  Master's  offices,  323. 

PUBLICATION,  156. 
when  to  be  passed,  ib, 
liow  passed,  157. 
how  enlarged,  ib. 
enlarging  by  consent,  159. 


RECEIVERS,  366. 

who  may  be  appointed,  367. 
when  granted,  ib. 
how  appointed,  368. 
recognizance  of,  369. 
report  on,  ib, 
accounts,  370. 

how  passed,  372. 

how  verified,  ib. 


RECEIVERS— (a)n<f«««rf).  s  .    v .             -  /  m  n  i  .  / 

report  on,  372.  ,,   ... 

how  enforced,  «i.  /                         .; 
paying  balajjce,  373. 

RECOVERY  OF  COSTS,  284.  -     ' 

REFERRING  THE  SUIT,  326. 
before  decree,  327. 
after  decree,  328. 
warrant  to  consider  decree,  329. 

REFRESHERS,  on  brief,  170. 

REGISTERING  DECREE,  179.        ' 

REHEARING,  see  "Appeal." 

REPLICATION,  119. 
when  necessary,  ib, 
time  to  repl.y,  120. 
how  prepared  and  filed,  &c.,  121. 
notice  of,  ib, 
withdrawing,  ib, 

REPORT,  343. 
nature  of,  ib, 
how  prepared,  344. 
how  settled,  345. 
how  filed,  «J. 
how  confirmed,  ib. 
objections  to,  347. 
exceptions  to,  348. 

when  necessary,  ib, 

by  whom  taken,  349. 

when  to  be  taken,  ib, 

how  prepared,  ib. 

brief  on,  360. 

how  heard,  «j. 

REVIEW,  bill  of,  214. 
REVIVOR,  bill  of,  208. 

SALE  OF  STOCK,  318. 
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SCANDAL  AND  IMPEBTINBNGB^  ML        VO  \^ 
nature  of,  ^6, ' '  .-»■;.'.        -    ••  <  .  ^nw:;j-'t..    I 

reference  fori ■286* >'    '     •:  ^>nt{i.  j^m-rA-    S" 

exceptions  for,  267*  •'    -*'-    ■  '.■i'    i- 

how  referred,  268.  ■'■'•:       .  i  i  •■ 

:how=«s|)img«l,i69.  -•      ■     .  ■:      'i.'"    ••'»■'•  ■<. 
costs  of,  270.  ■•''•■':■ 

SECURITY  FOR  COSTS,  286.  .  - 

SEQUESTRATION,  writ  of,  66^  i89. 

SERJEANT-AT-ARMS,  65.  .1    '  i  > 

how  obtained,  •&. 

■  ,1 J 

SETTING  DOWN  THE  CAUSE,  160.     .  ;  . 

when  to  be  set  down,  tft. 
how  set  down,  ib, 
for  want  of  parties,  161. 
by  the  defendant,  168. 
consent,  and  short  causes,  ib. 

SOLICITORS,  379. 

service  under  articles,  ib, 
admission  of,  380. 
annual  certificate,  387< 
delivery  of  bill,  390. 
taxation  of  biU,  391. 

after  payment,  394. 

order  for,  395. 

costs  of,  397. 
serving  notices  on,  399. 
how  changed,  400. 

SPECIAL  CASE,  292. 
how  prepared,  ib, 
further  directions  on,  293. 

SPECIAL  INJUNCTION,  see  ^«  Injunction." 

SPECIAL  MOTIONS,  see  "  Motions." 

SPECIAL  PETITIONS,  see  "Petitions.'' 

SPECIFIC  PERFORMANCE;  bill  for,  201. 


M.a5 

STAYING  PitOOBEDING^S,  257i\  « ;  /  a  j  /  •  I  /  /  )^ 

1.  of  staying  proceedings  generally,  ib^'io    :  •/ 1 . . . 

2.  during  appeal  or  rehearing,  268.  •  *  ,  ti .   •<   > 

in  what  cases,  ib.  7  ' .      ••  -m-  •  ;.| .  / 

order  for,  259.  *'.    )>     <     .     /    • 

8.  where  plaintiff  proceeds  iMttb  A4  law  fuid  ia  equity 
260.  '?■  .    .     -  . 

in  what  cases,  ib. 

order  to  elect,  261. 

election,  how  prepared,  262. 
4.  where  two  stiits  are  for  the  sam^  !pti7|>08e,  26G. 

STOCK, 

distringas  on,  231. 
sale  of,  818. 

SUBPCENA  to  appear, 
in  what  cases,  26. 
form  of,  27. 
how  indorsed,  ib. 
return  of,  28. 

Sraecipe  for,  «6, 
ow  prepared  and  issued,  tb. 
amendment  of,  29.  '    " 

service  of,  80. 
substituted  service,  81. 
service  abroad,  OS. 
peers,  37. 
for  witnesses,  152. 

when  necessary,  tb, 

how  prepared  and  issued,  ib. 

service  of,  153. 

notice  to  attend,  ib. 

duces  tecum,  ib. 

neglecting  to  attend,  154. 

witnesses  expenses,  ib. 

privilege  of  witnesses,  ib. 

to  compel  witnesses'  attendance  on  commissio] 
out  of  the  jurisdiction,  155. 
to  hear  judgment,  164. 

within  what  time,  ib, 

return  of,  ib. 

how  prepared  and  issued^  ib. 

service  of,  165. 

SUPPLEMENTAL  BILL,  212. .  >       . 


152  INDEX. 

TAXATION  OF  COSTS,  281. 

TESTIMONY, 

bill  to  perpetuate,  196. 

TRANSFER  OF  STOCK 

into  court,  see  "Patmknt." 
out  of  court,  see  "  Payicbnt." 

TRAVERSING  NOTE,  76. 
in  what  cases,  ift. 
how  filed,  78. 
service  of,  ib, 
effect  of,  &c.,  ib, 

VENDITIONI  EXPONAS,  writ  of,  193. 

WARRANTS,  330. 
nature  of,  ib, 
return  of,  331. 
how  obtained,  ib, 
how  indoiised,  ib, 
service  of,  ib, 
how  attended,  332. 
order  on,  334. 
to  consider  decree,  329. 

WITNESSES, 

examination  of,  see  "  Examination." 
subpcena  for,  152. 
expenses  of,  154. 
privilege  of,  ib. 
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